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CAUSES  ARGUED  AND   DETERMINED    IN   THE  SUPERIOR, 
COMMON  PLEAS,  PROBATE  AND  INSOLVENCY 

COURTS  OF  OHIO. 


CONTRACT  BETWEEN  HUSBAND  AND  WIFE  AS  TO  THE 

DISIK>SITION  OF  PROPERTY  AFTER  THE 

DECEASE  OF  BOTH. 

Common  Pleas  Court  of  Union  County. 

ALVRTHA  A.  CR.VRY  ET  AL  V.  RoBERT  McCrORY,  ExECUTOR,  ET  Ali. 

Decided,   September,   19C9. 

Wills — Contract  to  Make  Certain  Dispositions  of  Property  by  Will — 
Grounds  upon  which  such  an  Agreement  will  be  Upheld — Mutual 
Promises  which  Constitute  a  Sufficient  Consideration — Performance 
by  One  of  the  Parties  Takes  the  Agreement  out  of  the  Statute  of 
Frauds — May  be  Proved  by  Parol  or  Extrinsic  Testimony — Prop- 
erty Devised  to  Wife  under  an  Agreement  as  to  the  Disposition  she 
was  to  Make  of  it  by  Will — Performance  Enforced  against  her 
Executor. 

1.  A  contract  between  husband  and  wife  whereby  the  husband  agrees 

to  devise  certain  real  estate  to  his  wife  absolutely,  in  considera- 
tion that  said  wife  will  execute  her  last  will  and  testament  devis- 
ing an  estate  in  remainder  in  said  real  estate  to  the  brothers  and 
sisters  of  said  husband,  is  a  valid  contract.  The  mutual  promises 
constitute  a  sufficient  consideration  to  uphold  the  contract  in  equity. 

2.  Where  the  husband  executes  an  oral  contract  by  executing  his  last 

will  and  testament  In  conformity  thereto  ^nd  dies,  leaving  said 
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will  in  effect,  the  devisees  of  the  wife  will  not  be  permitted  to  inter> 
pose  the  defense  of  the  statute  of  frauds.  The  performance  by  the 
•  husband  will  be  held  to  take  the  case  out  of  the  operation  of  the 
statute  in  such  cases. 
3.  Such  oral  contract,  as  well  as  the  contents  of  the  lost  or  destroyed 
will  of  the  wife  executed  in  conformity  thereto,  may  be  proved 
by  competent  parol  testimony.  The  scrivener  who  wrote  such 
will,  and  who  was  present  when  such  contract  was  made,  is  a  compe- 
tent witness  to  prove  the  same.  ^ 

Hoopes  <&  Robinson,  for  plaintiffs. 
Cameron  <&  CameroUy  oontra. 

Brodrick,  J. 

Plaintiffs  for  their  amended  petition  say,  in  substance,  that  de- 
fendant, Robert  McCrory,  is  the  duly  appointed  and  qualified 
executor  of  the  last  will  and  testament  and  estate  of  Rosetta  Holy- 
cross,  deceased,  and  that  the  other  defendants  are  the  sole  devi- 
sees and  legatees  under  said  last  will  and  testament. 

That  plaintiffs  are  the  brothers  and  sisters  and  sole  heirs  and 
legal  representatives  of  deceased  brothers  and  sisters  of  C.  Beamer 
Holycroas,  deceased,  who  was  the  husband  of  said  Rosetta  Holy- 
cross,  deceased. 

That  said  C.  Beamer  Holycross  died  on  the  30th  day  of  May, 
1896,  seized  of  an  estate  in  fee  simple  in  certain  real  estate  de- 
scribed in  said  amended  petition,  and  containing  sixty-eight 
acres,  more  or  less,  which  real  estate  came  to  said  C.  Beamer 
Holycross  by  devise  from  his  father,  Abraham  Holycross,  de- 
ceased. 

That  on  or  about  the  26th  day  of  May,  1896,  said  C.  Beamer 
llolycrosiS  made  and  published  his  last  will  and  testament,  de- 
vising said  real  estate  to  his  said  wife,  Rosetta  Holycross,  for 
life,  with  remainder  after  his  death  to  his  brothers  and  sisters, 
and  their  heirs  and  assigns. 

That  on  the  28th  of  May,  1896,  said  C.  Beamer  Holycross,  at 
the  special  instance  and  request  of  his  said  wife,  made  and  en- 
tered into  a  mutual  compact  and  agreement  with  her,  in  sub- 
stance as  follows:  Said  C.  Beamer  Holycross  agreed  and 
promised  to  vest,  in  form  absolute,  in  said  Rosetta  Holycross, 
nt  his  decease,  by  will,  \r\  case  she  should  survive  him,  the  legal 
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title  to  gaid  land,  but  in  trust  to  hold  said  title  until  her  death, 
with  the  right  to  use  said  land  during  her  life  without  being 
liable  to  any  person  for  the  use  thereof  during  that  time,'  and 
at  her  death,  by  will  to  be  immediately  executed,  to  devise  said 
land  to  his  brothers  and  sisters  and  their  heirs  and  assigns.  That 
said  Rosetta  Holyeross  in  consideration  thereof  agreed  and 
promised  to  hold  the  legal  title  to  said  land,  in  case  she  survived 
her  said  husband,  but  in  trust,  to  use  said  land  until  her  dedth, 
without  being  liable  to  any  person  for  the  use  thereof,  and  rit 
her  death  by  will  to  be  immediately  executed  to  devise  said  land 
to  said  brothers  and  sisters  of  her  said  husband  and  their  heirs 
and  assigns. 

That  said  C.  Beamer  Holycross  and  said  Rosetta  Holycross  had 
no  issue  living  at  the  death  of  either  of  them. 

That  in  pursuance  of  said  agreement  said  C.  Beamer  Holy- 
cross,  on  the  28th  day  of  May,  1896,  made  and  published  his  last 
will  and  testament  devising  said  real  estate  in  accordance  with 
the  terms  of  said  agreement,  and  said  Rosetta  Holycross  at  the 
same  time  and  place  and  in  presence  of  her  said  husband  in- 
structed the  scrivener  to  prepare  her  last  will  and  testament  in 
accordance  with  the  terms  of  said  agreement,  which  was  after-' 
ward  duly  made  and  executed  on  the  2d  day  of  June,  1896,  as  of 
the  date  of  May  28,  1896,  by  the  terms  of  which  she  devised  said 
real  estate  after  her  death  to  the  said  brothers  and  Fosters  of 
her  said  husband  and  to  their  heirs  and  assi:;:is.  That  her  said 
last  will  and  testament  was  duly  deposited  in  the  Probate  Court 
of  Champaign  County,  Ohio,  on  the  11th  day  of  June,  1896.  but 
that  said  Rosetta  Holycross,  on  the  11th  day  of  December,  1900, 
in  violation  of  said  agreement  withdrew  said  will  from  said 
probate  court,  and  if  the  same  is  still  in  existence  it  is  in  pos- 
session of  said  defendants. 

Tha:t  on  the  30th  day  of  May,  1896,  said  C.  Beamer  Holycross 
died,  leaving  his  said  last  will  and  testament  in  full  force  and 
effect,  having  fully  performed  his  part  of  said  agreement,  which 
said  last  will  and  testament  was  duly  proved  and  admitted  to 
probate  and  record  in  said  prbbate  court  on  June  11,  1896,  and 
in  accordance  with  the  terms  of  said  will,  said  Rosetta  Holycross 
entered  into  possession  of  said  real  estate  and  continued  to  use 
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and  enjoy  the  same  until  the  time  of  her  death,  which  occurred 
on  or  about  the  26th  day  of  August,  1908. 

That  said  Rosetta  Ho'ycross  made  and  published  her  last  will 
and  testament  on  the  27th  day  of  July,  1908,  by  the  terms  of 
which  said  real  estate  was  devised  to  certain  of  the  defendants 
in  violation  of  the  terms  of  her  said  agreement  with  her  said 
husband.  Said  last  will  and  testament  was  duly  proved  and  ad- 
mitted to  probate  and  record  in  the  Probate  Court  of  Union 
County,  Ohio,  on  the  14th  day  of  September,  1908. 

Plaintiffs  pray  that  they  be  adjudged  the  owners  in  fee  simple 
of  said  real  estate,  and  if  defendants  have  the  naked  legal  title 
to  said  lands,  that  they  be  decreed  to  execute  conveyances  of 
releases  therefor  to  plaintiffs,  etc. 

For  answer  to  said  amended  petition,  certain  of  the  defend- 
ants deny  that  there  is  any  will  of  said  Rosetta  Holycross  in  ex- 
istenQC,  except  the  last  will  and  testament  that  has  been  pro- 
bated. Said  Rosetta  made  several  wills  in  her  lifetime,  but 
when  she  made  a  new  will  she  destroyed  the  old  one.  Said  de- 
fendants deny  the  contract  set  up  in  said  amended  petition,  and 
aver  that  if  said  agreement  had  been  made  it  was  not  in  writing 
and  is  void  under  the  statute  of  frauds,  and  further  that  it  was 
void  because  there  was  no  consideration  for  the  same. 

Defendants  deny  that  said  Rosetta  Holycross  held  said  lands 
in  trust  as  alleged  in  said  amended  petition,  and  deny  that 
plaintiffs  have  any  estate  or  interest  therein.  Defendants  deny 
each  and  every  allegation  and  averment  in  said  amended  peti- 
tion n(rt;  admitted  in  their  answer.  Defendants  further  say  that 
it  is  necessary  for  said  executor  to  sell  said  land  to  pay  the  debts, 
funeral  expenses  and  costs  of  administration  of  said  Rosetta 
Holycross. 

For  reply  to  said  answer,  plaintiffs  deny  that  it  is  necessary 
for  said  executor  to  sell  said  real  estate  to  pay  the  debts,  etc.,  of 
said  Rosetta  Holycross,  averring  that  said  Rosetta  Holycross  left 
other  property  of  more  than  value  enough  to  pay  same. 

There  are  many  allegations  in  all  the  pleadings  that  are  not 
necessary  to  notice  as  they  relate  to  collaterial  matters  not  per- 
tinent to  the  real  issues  involved. 

The  Jindisputed  evidence  shows  the  following  state  of  facts: 
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On  the  26th  day  of  May,  1896,  C.  Beamer  Holycross,  who  was 
then  in  his  last  sickness,  made  and  published  his  last  will  and 
testament  in  which  he  devised  the  real  estate  in  question,  which 
came  to  him  by  devise  from  his  deceased  father,  Abraham  Holy- 
cross,  to  his  wife,  Rosetta  Holycross,  for  life,  wuth  remainder  in 
fee  to  his  brothers,  Pierson  F.  Holycross  and  Robert  C.  Holy- 
cross,  and  his  sisters,  Lucinda  W.  Jenkins,  Tabitha  Burroughs, 
Nancy  C.  Jordan  and  Martha  A.  Crary,  and  their  heirs  and  as- 
signs. 

The  said  Rosetta  Holycross  was  dissatisfied  with  the  disposi- 
tion of  said  real  estate  for  the  reason,  as  expressed  by  her,  that 
she  did  not  want  the  brothers  and  sisters  of  her  said  husband  to 
dictate  to  her  in  the  management  of  said  farm,  and  spent  the 
greater  portion  of  the  next  day  alone  with  her  husband  in  his 
sick  room.  On  the  28th  day  of  May,  1896,  the  attorney  who 
had  prepared  his  said  will  was  again  called  and  in  his  presence 
a  verbal  contract  or  agreement  between  said  C.  Beamer  Holy- 
cross  and  his  said  wife,  Rosetta  Holycross,  was  made  and  entered 
into  by  and  between  them,  in  substance,  that  by  reason  of  th(» 
dissatisfaction  of  said  wife  with  the  terms  of  said  will  the  said 
C.  Beamer  Holycross  agreed  to  make  and  publish  a  new  will 
devising  said  real  estate  to  his  said  wife  absolutely ;  in  considera- 
tion whereof  said  Rosetta  Holycross  agreed  to  make  and  publish 
her  last  will  and  testament  devising  said  real  estate  to  said 
brothers  and  sisters  of  her  said  husband. 

In  pursuance  of  said  contract  and  to  carry  the  same  into  ef- 
fect, said  C.  Beamer  Holycross  then  and  there  made  and  pub- 
lished his  said  last  w^ill  and  testament  in  accordance  with  the 
terms  of  said  contract,  and  placed  said  will  in  the  hands  of  said 
attorney  for  safe-keeping.  It  was  then  ascertained  that  all  the 
writing  paper  in  the  house  had  been  exhausted  in  preparing  the 
said  will  of  C.  Beamer  Holycross,  and  it  being  after  busineas 
hours,  said  attorney  was  instructed  to  prepare  the  last  will  and 
testament  of  said  Rosetta  Holycross  and  return  on  a  future  day 
for  her  to  execute  the  same. 

In  pursuance  of  this  agreement  the  attorney  prepared  a  will 
for  Mrs.  Holycross  and  took  the  same  to  her  home  for  execution 
on  the  30th  day  of  May,  1896,  and  on  arriving  at  the  house  he 
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learned  of  the  death  of  the  husband  during  the  previous  night. 
At  thi9  time  Rosetta  Ho'ycross  evinced  a  willingness  to  execute 
said  will,  but  on  the  suggestion  of  the  attorney  that  that  day 
was  a  legal  holiday,  and  Sunday  and  the  day  of  the  funeral  of 
the  husband  intervening,  the  will  was  not  executed  by  Rosetta 
Holycross  until  on  the  2d  day  of  June,  1896,  but  the  date  was 
written,  *' Signed  June  2d,  1896,  as  of  the  date  of  May  28th, 
1896/*  This  will  recited  the  agreement  between  the  husband 
and  wife  and  also  the  fact  that  it  was  agreed  between  said  par- 
ties that  said  will  was  to  be  left  with  the  Probate  Court  of 
Champaign  County,  Ohio,  until  the  death  of  said  Rosetta  Holy- 
cross.  On  the  11th  day  of  June,  1896,  at  the  time  of  the  proving 
the  Hill  of  C.  Beamer  Holycross,  this  will  of  Rosetta  was  left 
with  the  Probate  Court  of  Champaign  County,  Ohio,  and  there 
remained  for  several  years,  when  Rosetta  Holycross  withdrew 
the  same  from  said  probate  court,  remarking  to  a  friend  im- 
mediately on  leaving  the  probate  judge's  office  that  the  Holy- 
cross's  should  never  have  a  cent  of  this  property. 

Rosetta  Holycross  afterward  made  and  published  several  dif- 
ferent wills,  the  last  one  being  the  will  under  which  defendants 
claim  to  inherit. 

That  a  contract  to  make  a  last  will  and  testament  in  Ohio  is 
no  longer  a  mooted  question  admits  of  no  doubt,  for  that  ques- 
tion was  definitely  settled  by  our  Supreme  Court  in  the  case  of 
Emery  et  al  v.  Darling,  50  Ohio  St.,  160,  the  syllabus  of  which  is 
as  follows: 

*'One  sister  covenanted  in  writing  with  another,  that  if  the 
latter  would  reside  with  her  as  long  as  she  desired,  she  would 
'give  and  bequeath'  to  her  all  the  property,  real  and  personal, 
of  which  she  would  die  seized.  The  sister  to  whom  the  promise 
was  made,  accepted  it,  and  fully  performed  the  contract  on  her 
part;  but  her  sister  died  without  making  a  will,  or  in  any  way 
conveying  the  property  to  her.  Held:  That  at  the  death  of  the 
sister  making  the  promise,  the  other  became  the  equitable  owner 
of  the  property  of  which  her  sister  died  seized ;  and,  in  specific 
performance  of  the  contract,  is  entitled  to  a  conveyance  of  the 
legal  title  from  the  heirs  of  her  deceased  sister." 

Minshall,  J.,  in  rendering  the  opinion  of  the  court,  on  page  65, 
says: 
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''But  it  is  of  the  essence  of  a  will  that  its  dispositions  should 
be  in  the  nature  of  gifts  (Schouler  on  WiPs,  Section  451 "). 
When  it  is  made  to  carry  out  or  perform  some  obligation,  made 
and  entered  into,  by  the  testator,  it  is  not  essentially  a  will,  but 
in  the  nature  of  a  contract,  and  its  validity  as  an  instrument 
will  not  in  such  case  depend  upon  its  conformity  to  the  require- 
ments of  a  will,  but  to  those  things  which  the  law  deems  essential 
to  the  making  of  a  valid  contract.  A  promise  to  make  a  will  in 
favor  of  a  party,  supported  by  a  suflScient  consideration  and  in 
due  form  of  law,  is  a  valid  contract,  and,  if  not  made,  may  be 
specifically  enforced  against  the  heirs  of  the  promisor." 

The  Supreme  Court  having  thus  settled  the  question  that 
a  contract  to  make  a  last  will  and  testament  is  enforcible,  but 
two  questions  remain,  viz. : 

Is  the  making  of  a  last  will  and  testament  by  one  party  in 
favor  of  another  a  suflScient  consideration  to  support  a  contract 
between  testator  and  the  beneficiary  whereby  the  beneficiary 
agrees  to  execute  a  will  in  conformity  to  said  contract?  And, 
lastly,  whether  the  statute  of  frauds  is  a  valid  defense  to  an  ac- 
tion to  enforce  a  verbal  contract  to  devise  real  estate. 

Upon  the  first  question,  I  think  there  can  be  no  doubt  that 
mutual  promises  constitute  a  valid  and  binding  consideration  to 
support  a  contract. 

In  1  Parsons  on  Contracts,  page  449,  the  following  rule  is 
stated  by  the  learned  author:  **A  promise  is  a  good  considera- 
tion for  a  promise.  And  it  is  so  previous  to  performance  and 
without  performance." 

The  vesting  of  a  fee  simple  estate,  free  from  the  interference 
of  remaindermen  in  Rosetta  Holy  cross;  instead  of  an  estate  for 
life,  as  formerly  devised  to  her,  would  be  a  good  and  valuable 
consideration.  There  was  therefore  a  valid  consideration  mov- 
ing from  C.  Beamer  Holycross  to  his  said  wife,  Rosetta,  for  her 
agreement  to  execute  her  will  in  accordance  with  the  terms  of 
her  contract  and  agreement. 

Does  this  contract  fall  within  the  provisions  of  the  statute 
of  frauds  requiring  agreements  affecting  interests  in  real  estate 
to  be  in  writing  and  signed  by  the  parties  1  It  might  be  a  suffi- 
cient answer  to  this  question  to  say  that  from  the  undisputed 
evidence  the  said  Rosetta  Holycross  did  sign  a  full  and  com- 
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plete  memorandum  of  said  agreement  when  she  signed  and  pub- 
lished her  last  will  and  testament,  even  though  that  memorandum 
has  been  lost  or  destroyed.  But  for  the  purposes  of  argument, 
suppose  that  she  had  never  executed  a  will  as  agreed  by  her  said 
husband,  would  that  prevent  a  court  of  equity  granting  the  re- 
lief sought?  There  are  two  well  established  principles  of  law 
that  are  always  enforced  in  equity.  The  first  is  that  a  party 
will  never  be  permitted  to  profit  by  his  or  her  own  wrong;  and 
the  other  is  that  the  statute  of  frauds  will  not  be  permitted  to 
be  used  as  a  defense  when  the  interposition  of  that  plea  would 
in  itself  work  a  fraud  upon  the  rights  of  the  other  party. 

In  the  case  of  Ewing  v.  Richards^  7  W.  L.  B.,  183,  Voorhees, 
J.,  in  discussing  this  principle  says,  on  page  185: 

**But  we  are  reminded  by  the  demurrer  that  under  the  stat- 
ute of  frauds,  contracts  in  relation  to  real  estate,  or  any  inter- 
ests therein,  and  contracts  that  are  not  to  be  performed  within 
one  year  from  the  making,  must  be  in  writing  or  some  memoran- 
dum thereof  made  and  signed  by  the  pmrty  sought  to  be  charged. 
If  this  cause  must  fail  because  it  is  not  in  writing,  we  presume 
that  the  one  or  the  other  of  these  provisions  must  furnish  au- 
thoritv  for  its  defeat. 

"It  has  long  been  settled  in  the  courts  of  equity  that  a  con- 
tract is  not  void  because  it  is  not  reduced  to  writing.  The  stat- 
ute does  not  in  any  way  affect  the  substance  of  an  agreement, 
but  it  simply  prescribes  as  a  rule  that  the  same  shall  not  be 
enforced  upon  oral  proof  alone.  This  is  the  case  always,  when 
the  contract  remains  executory  on  both  sides.  But  when  both 
parties  have  performed  the  terms  and  conditions  of  the  con- 
tract, it  is  as  valid  and  binding  as  though  it  had  been  reduced 
to  writing,  and  duly  signed.  And  so,  likewise,  if  one  party  has 
fully  performed  his  part  of  the  contract,  the  statute  furnishes 
no  shidd  to  the  other  to  escape  from  a  performance  because  it 
was  in  parol.  To  do  so  would  make  the  law  a  protection  to  a 
fraud,  the  very  thing  it  was  intended  to  prevent.''  See,  a\so. 
Brown  v.  Suiton,  129  U.  S.,  238,  and  Towmend  v.  Vanderworker, 
160  U.  S.,  171. 

In  the  case  at  bar  C.  Beamer  Holy  cross  had  fully  performed 
his  part  of  said  contract,  and  it  would  be  a  very  dangerous  doc- 
trine for  a  court  of  equity  to  say  that  a  contract  performed 
by  one  party  might  be  defeated  by  the  other  in  order  to  reap 
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advantage  through  his  or  her  own  wrong  and  thus  defeat  the 
ends  of  justice,  by  the  sanction  of  judicial  authority. 

It  will  not  do  to  say  that  merely  because  the  will  of  Rosetta 
Holy  cross  is  not  in  existence  its  contents  can  not  be  proven,  for 
that  would  put  it  in  the  power  of  a  party  to  destroy  the  evidence 
against  herself,  a  doctrine  wholly  repugnant  to  all  principles  of 
equity. 

In  the  case  of  Alberry  v.  Sesnons,  2  N.  P.,  237,  Pugh,  J.,  says, 
on  page  240: 

**The  same  kind  of  evidence  by, which  other  contracts  are 
proved  may  be  used.  They  may  be  proved  by  matter  apparent 
on  the  surface  of  the  wills,  manifesting  an  agreement,  as  by  ex- 
press statements  therein,  that  the  wills  are  made  pursuant  to 
an  agreement,  or  by  a  mutuality  of  testamentary  intention  ap- 
pearing in  each  will  be  sufficient  to  show  such  an  agreement,  or 
by  extrinsic  evidence  outside  of  the  wills,  disclosing  the  terms 
of  the  contract." 

To  the  same  effect  is  the  decision  of  Evans,  J.,  in  the  case  of 
Minor  V.  Minor,  2  N.  P.— N.  S.,  439,  442. 

That  where  one  party  has  performed  his  part  of  an  oral  agree- 
ment, that  fact  is  sufficient  to  avoid  the  operation  of  the  statute 
of  frauds  is  we'.l  settled  in  this  state.  See  Randall  v.  Turner, 
17  Ohio  St.,  262;  Towsley  v.  Moore,  30  Ohio  St.,  184;  O'Hara  v. 
O'Hara,  16  C.  C.  R.,  367. 

The  unreported  case  of  Pancake  v.  Pancake  in  the  Circuit 
Court  of  Madison  County,  Ohio,  is  directly  in  point  in  the  pres- 
ent controversy,  as  will  be  noted  from  the  following  statement 
of  facts: 

Mary  C.  Pancake  intermarried  with  Andrew  D.  Pancake  in 
February,  1863.  On  November  23d,  1877,  she  inherited  certain 
real  estate  from  her  father,  and  also  from  her  mother,  who  had 
died  July  31st,  1839. 

On  the  13th  day  of  June,  1890,  said  Mary  C.  Pancake  entered 
into  a  verbal  agreement  with  her  said  husband,  whereby  she 
agreed  to  vest  in  her  said  husband,  in  form  absolute,  at  her  de- 
cease, by  will,  in  case  he  survived  her,  the  legal  title  to  her  said 
real  estate,  but  upon  trust  to  hold  said  title  until  his  decease, 
with  the  right  to  use  said  land  during  his  life,  without  being  lia- 
ble to  any  person  for  the  use  thereof  during  that  time,  and,  at 
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his  decease,  by  will  to  devise  said  land  to  the  brother  of  his  said 
wife,  John  Pancake,  and  his  heirs  and  assigns. 

In  pursuance  of  said  agreement,  and  for  the  purpose  of  carry- 
ing the  same  into  effect,  said  Mary  C.  Pancake  and  Andrew  D. 
Pancake,  on  said  13th  day  of  June,  1890,  immediately  after  they 
had  entered  into  said  agreement,  and  at  the  same  place  each  duly 
made,  executed  and  published  a  last  will  and  testament. 

Said  will  of  Mary  C.  Pancake  contains  the  following  items, 
to-wit : 

**3  Item.  I  do  hereby  devise  and  give  unto  my  husband  An- 
drew D.  Pancake  in  fee  simple,  and  to  his  heirs  and  assigns 
forever,  all  my  real  estate,  situate  in  the  county  of  Madiison,  in 
the  state  of  Ohio,  to-wit:  Five  hundred  and  eighty-eight  and 
fifty-three  one  hundredths  acres  of  land ;  of  which  four  hundred 
and  fiftv  acres  came  to  me  from  ray  father's  estate,  and  one 
hundred  and  thirty-eight  acres  came  to  me  from  my  mother's 
estate. 

**4  Item.  I  do  hereby  give,  will,  bequeath  and  devise  unto 
Jesse  Pancake,  the  brother  of  my  husband,  all  of  my  property, 
real  and  personal,  which  I  may  inherit,  or  take  by  deed  of  gift, 
or  by  will,  from  my  husband  Andrew  D.  Pancake,  unto  hin  and 
his  heirs  and  assigns  forever. ' ' 

Said  will  of  Andrew  D.  Pancake  contained  the  following  items, 
to-wit : 

*  *  3  Item.  I  do  hereby  give,  bequeath  and  devise  unto  my  wife 
Mary  C.  Pancake  all  of  my  personal  property  wherever  it  may 
be  at  my  decease,  and  all  of  my  real  estate,  part  of  which  is  :n 
Clark  county,  Ohio,  and  part  in  Madison  county,  Ohio,  to  her 
and  her  heirs  and  assigns  forever. 

**4  Item.  I  do  hereby  give,  will  bequeath  and  devise  unto 
John  Pancake,  the  brother  of  my  wife,  all  of  any  property,  real 
and  personal,  which  I  may  inherit,  or  take  by  deed  of  gift,  or  by 
will,  from  my  wife  Mary  C.  Pancake,  unto  him  and  to  his  heirs 
and  assigns  forever.'' 

On  the  14th  day  of  January,  1891,  said  Mary  C.  Pancake  died, 
leaving  her  said  last  will  and  testament  in  full  force  and  effect, 
and  leaving  her  said  husband  her  sole  devisee,  and  her  said 
brother,  John  Pancake,  as  her  sole  surviving  heir  and  legal  repre- 
sentative. 

On  the  26th  day  of  February,  1891,  said  last  will  and  testa- 
ment was  duly  proved  and  admitted  to  probate  and  record  in 
the  Probate  Court  of  Clarke  County,  Ohio,  of  which  county  she 
was  a  resident  at  the  time  of  her  death. 

Said  Andrew  D.  Pancake  afterward  again  married  and  on  the 
8th  day  of  August,  1893,  without  mutilating  or  destroying  his 
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said  will  of  June  3,  1890,  made  and  published  his  last  will  and 
testament  in  which,  after  devisinpf  all  of  his  own  real  estate,  ex- 
cept such  as  came  to  him  by  devise  from  his  said  wife,  Mary  C. 
Pancake,  made  the  following  devise: 

**I  do  not  dispose  of  my  other  farm  in  Madison  county,  Ohio, 
leaving  it  to  be  distributed  according  to  law,  unless  I  should 
otherwise  direct.''  It  was  conceded  that  this  referred  to  the 
farm  devised  by  said  Mary  C.  Pancake  to  said  Andrew  D.  Pan- 
cake. 

On  the  27th  day  of  August,  1893.  said  Andrew  D.  Pancake 
died,  leavinsr  his  said  wife,  Eu!?enia  Pancake,  as  his  sole  specific 
devisee,  and  his  said  brother.  Jesse  Pancake,  as  his  sole  heir  and 
legal  representative. 

On  the  2()th  day  of  September,  1893,  said  will  of  said  Andrew 
D.  Pancake  dated  August  8,  1893,  was  duly  proved  and  admitted 
to  probate  and  record  in  the  Probate  Court  of  Franklin  County, 
Ohio,  of  which  county  he  was  a  resident  at  the*  time  of  his  death. 

An  issue  was  joined  between  the  said  John  Pancake,  Jesse  Pan- 
cake and  Eugenia  Pancake,  respectively,  on  the  above  facts,  and 
the  same  was  heard  by  the  Court  of  Common  Pleas  of  Madison 
County,  Ohio.  On  the  hearing  of  said  cause  the  said  verbal 
agreement  between  said  Andrew  D.  Pancake  and  Mary  C.  Pan- 
cake was  proved  by  testimony  of  Col.  George  W.  Wilson,  who 
was  the  only  person  present  at  the  time  of  the  making  of  said 
contract,  outside  of  the  parties  to  the  same.  An  array  of  emi- 
nent counsel  were  engaged  in  the  hearing  and  contested  every 
point  in  the  case,  including  the  statute  of  frauds,  and  objections 
to  conversations  of  said  Mary  C.  Pancake  with  said  Col.  Wilson 
in  the  absence  of  her  husband,  and  of  the  competency  of  his  tes- 
timony. 

At  the  October,  1894,  term  of  said  court,  the  issues  were  found 
to  be  with  the  heirs  of  said  John  Pancake,  he  having  died  in  the 
meantime;  from  which  finding  and  order  of  the  court  an  appeal 
was  taken  to  the  circuit  court  of  said  county,  and  on  a  final  hear- 
ing in  that  court  at  the  April,  1895,  term  thereof,  the  issues  wejre 
again  found  to  be  in  favor  of  said  heirs  of  John  Pancake,  de- 
ceased.* 

This  court,  therefore,  having  found  that  said  C.  Beamer  Holy- 
cross  and  his  said  wife,  Rosetta  Holycross,  had  made  the  agree- 
ment and  contract  substantially  as  set  out  by  plaintiffs  in  their 

*  Counsel  in  this  case  were:  Marcus  G.  Evans  and  Thos.  E.  Powell 
for  Jesse  Pancake;  George  Lincoln  and  R.  A.  Harrison  for  John 
Pancake,  and  H.  J.  Booth  and  Ira  R  Crum,  for  Eugenia  Pancake. 
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amended  petition,  and  that  said  C.  Beamer  Holycross  had  fully 
performed  his  part  of  said  agreement  prior  to  his  death,  and  by 
so  doing  had  wholly  put  it  in  the  power  of  said  Rosetta  Holy- 
cross  to  carry  into  effect  his  wishes  and  intentions  in  the  matter, 
and  that  without  said  agreen\ent  said  C.  Beamer  Holycross 
would  only  have  given  to  his  said  wife  a  life  estate  in  said  real 
estate,  it  is  the  judgment  and  order  of  the  court  that  the  said  de- 
fendant, Robert  McCrory,  as  executor  of  said  will  and  testament 
of  said  Rosetta  Holycross,  under  the  power  of  sale  granted  jto 
him  in  said  will  will  convey  the  same  to  said  plaintiffs,  or  in  de- 
fault thereof  for  thirty  days,  that  the  decree  of  this  court  operate 
as  such  conveyance. 

Judgment  against  said  defendant  as  such  executor  for  costs. 
Exceptions  noted  for  the  defendants.  Notice  of  appeal  by  de- 
fendants.   Bond  fixed  at  $200. 


AS  TO  CHARGES  FOR  ADB«N1STERINC  THE  ESTATE 

OF  A  DECEDENT. 

Common  Pleas  Court  of  Ashland  County. 

In  re  Exceptions  to  the  Account  op  George  A.  Ullman, 
Executor  of  the  Estate  op  Mary  F.  Freer. 

Decided,  July  20,  1909. 

Estates  of  Decedents — Exceptions  to  Account  of  Executor — Charges  for 
Repairs  and  for  Permanent  Improvements — Vouchers  as  Distin- 
guished from  Receipts — Itemized  Account  Required  as  to  Rents, 
Expenditures,  etc. — Attorneys  Fees  for  Services  to  the  Estate  and 
in  Defending  the  Will. 

1.  Where  real  estate  is  devised  to  certain  persons,  but  the  executor  is 

given  the  management  and  control  thereof  for  the  benefit  of  the 
estate  for  five  years  after  the  death  of  the  testatrix,  he  may  charge 
the  estate  for  such  repairs  as  were  necessary  to  maintain  the 
rental  value  of  such  real  estate' during  said  period,  but  the  estate 
can  not  be  charged  with  the  cost  of  valuable  improvements  thereto. 

2.  Where  an  executor  has  collected  the  rents  from  a  business  block 
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and  paid  taxes,  insurance  and  repairs  thereon,  his  account  must 
show  each  item  of  such  receipt  and  expenditures,  and  where  he 
merely  charges  himself  with  a  certain  amount  as  the  net  income 
therefrom,  he  will  be  required  to  file  an  itemized  supplemental 
account.  * 

3.  The  court  does  not  determine  the  fees  which  an  executor  may  pay 
his  attorney,  but  it  will  only  allow  him  to  charge  the  estate  with 
reasonable  attorney  fees  for  such  services  as  were  necessary  and 
proper  in  the  settlement  of  the  estate. 

W.  iS.  Kerr,  C.  H,  Workman  and  George  Frey,  Prosecuting 
Attorney,  for  exceptor,  the  Ashland  county  commissioners. 
F.  N.  Patterson  and  C.  P.  Winbigler,  for  Ullman,  executor. 

Weygandt,  J. 

Mary  P.  Freer  died  July  13,  1901,  leaving  an  estate  of  ap- 
proximately $100,000,  which  is  all  disposed  of  in  her  will  made 
some  years  before.  Her  will  was  duly  probated,  and  George  A. 
Ullman  qualified  as  executor,  and  on  October  14,  1907,  filed  his 
first  and  final  account.  To  this  account  exceptions  were  filed, 
and  upon  application  the  matter  was  certified  to  this  court  for 
hearing.  After  making  a  number  of  bequests  and  devises,  the 
testatrix  bequeathed  all  the  residue  of  her  estate  to  trustees  for 
the  purpose  of  establishing  a  children 's  home  in  and  for  Ashland 
county.  It  appears  from  this  account  that  this  residue  amounts 
to  $1.44. 

The  commissioners  of  Ashland  county,  who  were  to  act  with 
the  trustees  named  in  the  will  in  the  establishment  of  this  home, 
filed  exceptions  to  this  account,  excepting  to  the  allowance  of  at- 
torney's fees  paid  to  Judge  Campbell,  Judge  McCray  and  Sena- 
tor Patterson,  to  the  allowance  of  $9,000  compensation  to  the 
executor  in  addition  to  the  amount  allowed  him  in  the  will,  to 
the  failure  of  the  executor  to  account  for  all  the  rents,  profits, 
and  assets  of  this  estate,  to  his  failure  to  account  for  interest  on 
funds  in  his  hands  while  acting  as  executor,  and  to  his  failure 
to  file  proper  vouchers  with  his  account. 

The  vouchers  filed  with  this  account  are  merely  receipts  from 
the  various  persons  to  whom  payments  were  made  as  creditors 
or  legatees.  While  these  receipts  are  not  what  are  ordinarily 
understood  to  be  vouchers,  yet  I  know  the  practice  in  many  coun- 
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ties  has  been  for  the  probate  court  to  furnish  to  executors  and 
administrators  just  such  vouchers  and  receipts  as  are  filed  with 
this  account,  and  nothing  more  has  usually  been  required.  The 
account  itself  briefly  indicates  for  what  purpose  most  of  these 
payments  were  made,  and  this,  in  connection  with  the  receipts 
filed,  T  am  inclined  to  hold  is  a  sufficient  compliance  with  the  law, 
in  view  of  the  well  known  practice  in  many  of  our  probate 
courts. 

Exceptors  also  charge  that  the  executor  has  failed  to  account 
for  all  the  assets,  rents  and  profits  of  this  esrtate.  The  evidence 
falls  short  of  establishing  any  claim  of  this  kind.  As  nearly  as 
I  can  calculate,  the  rents  and  profits  accounted  for  by  the  execu- 
tor amount  to  $11,075.56.  This  does  not  include  the  sura  of 
$1,324.34,  which  is  reported  as  the  net  income  from  the  Freer 
block.  The  evidence  oflFered  is  mere  opinion  of  the  various  wit- 
nesses as  to  the  probable  income  from  the  several  properties,  or 
the  rental  value  of  the  different  farms.  This  is  too  serious  a 
matter  to  warrant  a  court  indulging  in  a  guess  as  to  the  amount 
for  which  this  executor  should  account.  Therefore,  this  court 
w^^ill  not,  upon  the  evidence  offered,  disturb  this  account  on  the 
question  of  rents  and  profits.  The  same  may  be  said  of  the 
charge  that  the  executor  has  failed  to  account  for  all  the  assets 
of  this  estate  which  came  into  his  hands.  If  he  has  failed  to 
account  for  any  part  of  the  money,  stocks  or  other  property  of 
the  estate,  the  evidence  fails  to  show  anything  unaccounted  for. 

In  what  I  have  said  on  the  question  of  rents  and  profits,  I 
have  not  taken  into  consideration  the  rentals  of  the  Freer  block. 
The  account  shows  only  a  lump  sum  of  $1,324.34,  which  is 
claimed  to  be  the  rentals  from  this  block,  after  deducting  the 
taxes,  insurance,  improvements  and  repairs.  What  those  im- 
provements or  repairs  were  and  the  cost  of  the  same  doe:s 
not  appear  in  this  account.  Those  interested  are  asked  to 
be  satisfied  with  the  mere  statement  of  a  certain  sum  due 
this  estate  with  no  items  of  either  receipts  or  disbursements 
covering  a  period  of  five  years.  If  this  be  a  sufficient  account- 
ing, why  was  this  estate  not  saved  the  expense  of  this  long  ac- 
count by  filing  a  statement  that  there  was  the  sum  of  $1.44  re- 
maining in  the  hands  of  the  executor  awaiting  the  pleasure  of 
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these  trustees  and  commissioners,  who  were  to  erect  a  children's 
home  with  the  amount  so  remaining  after  the  payment  of  all  the 
legacies  provided  for  in  this  will.  The  evidence  shows  th-at  one 
of  the  business  rooms  in  this  block  rented  for  $350  per  year,  an- 
other for  $400  per  year,  and  the  third  room  for  $450  per  year. 
The  rooms  on  the  second  floor  rented  for  $75  each  after  1904. 
Prior  to  that  time,  two  of  them  rented  for  $50  per  year,  each, 
and  the  other  for  $60  per  year.  In  five  years  this  block  yielded 
to  this  executor  and  the  other  owners  of  the  block,  $6,930.  The 
executor  was  entitled  to  one-half  of  this  amount.  The  one-half 
of  the  taxes  for  the  same  years  was  $585.60.  Deducting  the 
taxes  from  the  one-half  of  $6,930,  leaves  a  balance  of  $2,879.40. 

As  I  have  already  stated,  the  executor  charges  himself  with 
the  sum  of  $1,324.34.  Deducting  this  amount  from  $2,879.40, 
leaves  the  sum  of  $1,555.06,  and  what  became  of  it  the  bene- 
ficiaries of  this  estate  are  expected  to  guess  so  far  as  I  can  dis- 
cover from  an  examination  of  this  account.  The  evidence  shows 
that  some  part  of  this  was  expended  for  repairs  and  improve- 
ments, but  the  account*  does  not..  This  executor  received  this 
money,  and  these  beneficiaries  are  entitled  to  know  what  he  did 
with  it.  It  will  not  do  to  say  that  it  was  honestly  expended  and 
that  the  estate  received  the  benefits  from  such  expenditure.  The 
law  very  wisely  does  not  leave  these  matters  wholly  to  the  judg- 
ment and  honesty  of  an  executor  or  administrator.  Standards 
of  honesty  may  differ,  and  those  interested  in  an  estate  can  not 
be  bound  by  the  judgment  and  discretion  of  an  executor  or  ad- 
ministrator, unless  it  has  been  so  wisely  exercised  as  to  command 
the  approval  of  the  court  to  which  he  is  required  to  give  an  ac- 
count of  his  stewardship.  How  can  a  court  know  or  pass  upon 
these  matters  intelligently  when  nothing  appears  in  the  account 
to  advise  the  court  how  or  for  what  purpose  the  assets  of  the 
estate  have  been  expended.  We  gather  from  the  evidence  that 
this  executor  has  books  which  would  explain  these  expenditures. 
The  intent  of  the  law  is  that  these  things  should  appear  in  the 
account  for  the  information  of  those  interested  and  not  be  locked 
up  in  the  strong  box  of  the  executor.  This  law  is  intended  not 
only  for  the  protection  of  the  estate,  but  for  the  protection  of 
the  executor,  his  heirs  and  bondsmen,  when  he  is  no  longer  here 
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to  explain  what  might  otherwise  appear  to  be  a  misappropria- 
tion of  the  funds  of  the  estate.  This  account  is  insufficient  in 
this  respect,  and  a  supplemental  account  must  be  filed  within 
thirty  days  itemizing  the  receipts  and  expenditures  from  and  for 
the  Freer  block. 

The  executor  was  called  as  a  witness,  but  he  refused  to  testify 
because  he  is  under  indictment  for  embezzling  the  funds  of  this 
estate.  This  is  a  privilege  or  right  the  law  allows  him.  and  he 
has  a  right  to  avail  himself  of  it  if  he  so  desires.  It  appears 
from  the  evidence  that  he  is  the  only  person  that  might  be  able 
to  explain  some  of  the  matters  in  dispute  in  this  account.  This 
explanation  is  withheld  because  he  chooses  rather  to  take  ad- 
vantage of  the  privilege  the  law  allows  him.  This  is  a  constitu- 
tional right,  and  no  court  can  invade  this  right  by  requiring  any 
citizen  to  be  a  witness  against  himself  when  charged  with  crime. 
Under  such  circumstances  it  is  difficult  for  me  to  find  fault  with 
the  executor,  but  I  will  take  occasion  to  say  that  Judge  McCray 
and  Senator  Patterson  are  also  under  indictment  for  the  same 
oifense,  but  they  have  not  hesitated  to  take  the  witness  stand 
and  testify  in  this  hearing.  If  a  man  feels  justified  in  what  he 
has  done,  he  naturally  seeks  the  first  opportunity  to  make  public 
explanation  of  his  acts  and  conduct  when  his  honesty  and  in- 
tegrity are  assailed.  I  sincerely  hope  and  trust  that  this  ex- 
ecutor may  be  innocent  of  any  criminal  intent  in  this  matter, 
but  I  am  e(|ually  free  to  say  that  his  conduct  does  not  impress 
one  that  he  has  an  abiding  faith  in  his  ability  to  honestly  and 
intelligently  account  for  his  stewardship,  nor  does  it  command 
him  to  thft  favorable  consideration  of  this  court,  when  called 
upon  to  find  that  his  services  in  the  administration  of  this  estate 
were  of  extraordinary  value. 

The  testatrix  devises  her  one-half  interest  in  the  Freer  block 
to  the  four  sons  of  her  brother-in-law.  These  sons,  as  I  under- 
stand it,  already  owned  the  other  undivided  one-half  as  heirs 
or  devisees  of  their  father.  The  executor  w^as  required  by  the 
will  to  give  possession  within  five  years  after  the  death  of  the 
testatrix,  and  until  he  yielded  up  pos.session  to  these  devisees,  I 
think  it  was  his  duty  to  pay  his  share  of  all  repairs  necassary 
to  maintain  the  rental  values  of  these  rooms  as  they  were  at  the 
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death  of  the  testatrix,  and  the  estate  is  properly  chargeable 
with  the  costs  of  these  repairs.  Beyond  that  he  had  no  right 
to  go.  He  could  not  improve  this  block  for  the  benefit  of  the 
devisees.  This  difference  is  apparent  between  the  improve- 
ments made  on  the  Freer  block  and  the  improvements  made 
on  one  of  the  farms  of  the  testatrix.  The  improvements  made 
on  the  bam  on  the  farm  would  naturally  enhance  the  value 
of  the  farm  when  it  was  sold  later,  and  the  estate  would  be 
benefited  to  that  extent.  The  eartate  derived  no  benefit  what- 
ever from  the  improvements  made  on  the  Freier  block;  at  least 
the  executor  has  in  no  way  shown  to  this  court  that  the  estate 
derived  any  benefits  from  these  improvements.  No  higher  rents 
were  obtained,  and  there  is  no  showing  that  the  rents  would 
have  been  diminished  if  these  improvements  had  not  been  made. 
What  were  these  improvements?  Senator  Patterson  testifies 
that  there  were  new  fronts  put  in  all  these  rooms  on  the  first 
floor,  and  the  back  room  of  the  bank  was  repaired ;  they  put  in 
a  new  floor  in  the  bank,  and  new  fixtures,  and  a  new  safe,  and 
he  thinks  a  new  vault;  everything  inside  was  new;  a  new 
mosaic  floor  was  put  in ;  new  carpet  in  the  back  room,  new  plumb- 
ing, and  walls  redecorated.  No  other  conclusion  can  be  drawn 
from  the  evidence  that  that  all  these  improvements  were  paid 
for  out  of  the  estate  of  Mary  F.  Freer — ^that  is  the  one-half  of 
the  coait  was  borne  by  this  estate.  How  was  this  estate  bene- 
fited by  such  improvements,  when  the  block  was  specifically  de- 
vised to  Freer  brothers?  They  alone  profit  by  this  expenditure 
of  money  and  this  estate  should  bear  no  part  of  the  cost.  It 
would  be  a  most  unconscionable  rule  of  equity  that  would  charge 
up  the  expense  of  improving  the  property  of  this  bank  to  the 
orphans  of  Ashland  county.  The  evidence  does  not  satisfactorily 
disclose  what  the  cost  of  these  improvements  was,  but  the  sup- 
plemental account  which  the  executor  will  be  required  to  file  will 
afford  this  explanation.  Whatever  these  improvements  cost 
must  be  credited  to  this  estate  and  the  executor  charged  with 
that  amount. 

Exceptors  also  ask  that  the  executor  be  charged  with  interest 
on  the  cash  balfinces  on  hand  at  the  end  of  each  year.  There 
is  no  showing  that  he  received  any  interest  on  any  of  the  funds 
of  this  estate,  and  the  will  permitted  him  to  withhold  distribu- 
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tion  of  the  greater  part  of  this  estate  for  five  years,  and  there 
does  not  appear  in  the  will  any  intention  on  the  part  of  the  tes- 
tatrix that  he  should  account  for  interest  while  distribution  was 
delayed.  Nevertheless,  if  he  loaned  any  part  of  the  funds  of  this 
estate,  whi'e  the  will  contest  was  pending,  or  while  in  his  hands 
awaiting  distribution,  he  should  be  charged  with  the  interest  re- 
ceived. As  I  have  already  said,  the  evidence  does  not  show  that 
this  has  been  done;  therefore  the  exceptions  to  this  must  be 
overruled. 

Exceptions  are  filed  to  the  various  allowances  for  attorney* 
fees;  separate  exceptions  being  taken  to  each  and  all  of  tho 
items.  I  .shall,  however,  for  the  sake  of  brevity,  treat  this  al- 
lowance as  one  sum.  The  aggregate  of  the  several  items  is  $9.- 
557.20.  Of  this  amount  $2,400  was  allowed  to  Judge  Campbell, 
but  he  has  withdrawn  all  claim  to  any  part  of  this,  so  that 
said  claim  will  be  charged  against  this  executor. 

The  remainder  ($7,157.20)  was  paid  to  Judge  McCray  and 
Senator  Patterson,  for  legal  services  in  the  action  to  contest  this 
will,  and  generally  for  all  services  rendered  this  executor  in  the 
settlement  of  this  estate.  It  is  always  prudent  to  secure  the  ad- 
vice of  an  attorney  in  the  settlement  of  an  estate,  because  ex- 
ecutors and  administrators  are  not  usually  men  learned  in  law, 
and  difficult  questions  frequently  arise  in  the  administration  of 
estates,  which  may  sooner  or  later  involve  the  estate  in  costly  liti- 
gation if  the  executor  or  administrator,  through  ignorance  of 
the  law,  should  go  astray.  At  the  same  time  the  estate  must  not 
be  needlessly  burdened  with  the  payment  of  exorbitant  and  un- 
necessary attorney's  fees.  The  executor  must  observe  the  same 
c>Hution  and  exercise  the  same  sound  discretion  in  this  as  in 
the  allowance  of  any  other  claim  against  the  estate.  The  court 
will  examine  into  these  matters  as  carefully  as  into  any  other 
arising  in  the  settlement  of  the  estate.  The  court  can  not  control 
what  an  executor  or  administrator  may  choose  to  pay  for  legal 
services,  but  it  will  not  permit  the  estate  to  be  charged  with  un- 
reasonable fees.  In  other  words,  the  court  does  not  fix  the 
amount  of  the  attorneys'  claim  against  the  executor,  but  it  will 
determine  the  amount  it  will  allow^  the  executor  to  charge  the 
estate  with,  although  the  amount  paid  by  the  executor  to  his  legal 
advisor  may  be  largely  in  excess  of  the  amount  deemed  by  the 
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court  to  be  reasonable.  This  is  just  and  right  because  the  serv- 
ices rendered  by  the  attorney  may  be  more  valuable  to  the  ex- 
ecutor than  to  the  estate.  When  he  accepts  the  trust  he  is 
charged  with  the  faithful  administration  of  that  trust  before 
he  is  entitled  to  compensation.  He  may  also  become  liable  on  his 
bond,  if  he  fails  to  administer  the  estate  according  to  law.  For 
these  reasons  and  others  that  will  suggest  themselves,  the  serv- 
ices of  an  attorney  may  be  valuable  to  the  executor,  but  of  little 
or  no  value  to  the  estate.  The  courts,  however,  do  not  always 
keep  this  distinctioti  in  mind  when  making  an  allowance  to  an 
administrator  or  executor  for  the  services  of  an  attorney  in  th(» 
settlement  of  estates. 

This  will  was  attacked  by  some  disappointed  relatives,  and 
the  executor  assumed  the  burden  of  defending  or  maintaining  it. 
He  was  successful,  and  now  asks  that  the  estate  be  charged  with 
the  fees  of  the  attorneys  employed  by  him  to  defend  the  will.  It  js 
urged  upon  the  court  that  Mr.  UUman  deserves  great  credit  for 
voluntarily  assuming  the  defense  of  this  will  for  the  benefit  of 
others  who  would  not  have  shared  in  this  estate  but  for  the  will. 
It  does  not  appear  that  the  commissioners,  the  school  board  or 
the  churches  of  Ashland  manifested  much  interest  in  this  will 
contest,  although,  if  the  will  had  been  set  aside  they  would  have 
lost  the  legacies  which  have  since  been  paid  them  by  virtue  of 
this  will.  In  view  of  the  fact  that  this  will,  as  Mr.  IJllman  con- 
strued it,  as  appears  from  his  account,  gave  him  more  than  $18.- 
000,  thereby  making  him  very  largely  the  chief  beneficiary  of 
this  will,  this  court  is  unable  to  find  that  the  motive  which 
prompted  him  to  assume  the  coritest  of  this  will  was  wholly  the 
result  of  an  unselfish  desire  to  protect  and  maintain  the  rights 
of  others.  However,  as  I  have  said,  this  will  was  sustained  and 
the  estate  of  ^lary  F.  Freer  distributed  as  she  had  directed,  and 
I  am  inclined  to  allow  him  a  reasonable  amount  for  the  serv- 
ices of  his  attorneys  rendered  in  the  action  to  set  aside  the  wiU. 
as  well  as  for  other  services  rendered  him  in  the  settlement  of 
this  estate.  It  appears  from  the  evidence  that  he  contracted 
and  agreed  to  pay  Judge  McCray  $3,500  for  his  services 
if  the  will  was  sustained.  The  will  was  sustained  and  Judge 
McCray  is  entitled  to  his  pay  according  to  the  contract, 
.so    far   as   this   court   is   concerned,    but   this    estate    can   not 
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be  charged  with  any  such  sum  for  the  services  so  ren- 
dered by  Judge  McCray.  Outside  of  this  will  contest,  I  think 
the  services  rendered  by  Judge  McCray  were  trifling,  in  view 
of  the  fact  that  the  executor  had  already  secured  the  services 
of  able  coimsel  to.  direct  and  advise  him  as  to  other  questions 
that  might  arise  in  the  collection  and  disbursement  of  the  assets 
of  this  estate.  If  Mr.  UUman's  business  ability  was  such  as  to 
command  the  extravagant  compensation  allowed  him  by  the  tes- 
tatrix for  the  settlement  of  her  estate,  I  can  see  very  little  use 
for  the  services  of  an  attorney  except  in  the  cases  of  the  will  con- 
test and  the  suit  on  the  claim  of  Fanny  Gilbert. 

A  suit  to  contest  a  will  is  always  an  important  one,  and  when 
the  mental  capacity  of  the  testator  is  questioned,  it  is  usfually  a 
difficult  one  to  prepare  and  try,  because  the  testimony  of  expert 
physicians  must  be  secured  as  well  as  met  in  the  trial  of  the  case. 
No  one  who  has  not  gone  through  the  preparation  of  a  case  of 
this  kind  can  realize  or  appreciate  the  labor  required  to  properly 
prepare  for  trial,  and  in  this  case  we  must  assume  that  the  prop- 
er preparation  was  made  because  the  defense  was  successful. 
People  generally  measure  a  lawyer's  services  by  what  they  see  in 
the  court  room,  when  the  work  done  there  usually  represents  but  a 
small  part  of  the  work  actually  done.  The  successful  trial  of  a  law 
suit  does  not  depend  so  much  upon  the  conduct  of  the  trial  in  court 
as  upon  the  thoroughness  of  the  preparation  beforehand.  The 
undisputed  evidence  in  this  case  shows  that  McCray  and  Patter- 
son spent  much  time  in  interviewing  witnesses,  looking  after  the 
taking  of  depositions,  and  the  investigation  of  questions  of  law 
that  would  be  likely  to  come  up  in  trial.  All  of  these  things 
should  be  done  in  the  preparation  of  a  case  for  trial,  and  were 
done  in  this  instance.  The  five  days  consumed  in  the  trial  of 
this  case  represent  but  a  small  part  of  the  labors  of  these  at- 
torneys in  this  case.  For  all  of  this  they  are  entitled  to  compen- 
sation, and  their  services  while  in  their  offices  engaged  in  the 
preparation  of  their  case  is  just  as  valuable  as  the  services  ren- 
dered in  the  court  room  during  trial. 

Attorneys  were  called  to  testify  as  to  the  value  of  the  services 
rendered  by  Judge  McCray  and  Senator  Patterson  to  this  ex- 
ecutor. They  fix  the  value  of  the  services  of  the  former  at  $500 
per  day,  and  of  the  latter  at  $400  per  day.    As  to  this  evidence 
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it  is  sufficient  to  say  that  such  compensation  for  attorney's 
services  in  this  part  of  the  state  is  never  met  with  in  actual  prac- 
tice, and  finds  no  support  save  alone  in  the  active  and  fertile 
imagination  of  the  expert  witness.  Such  fees  for  such  services 
are  grossly  unreasonable  as  measured  by  the  fees  honestly  ob- 
tained by  practicing  attorneys  in  this  section  of  the  state,  and  in 
no  reported  case  that  I  have  examined  have  any  such  fees  been 
allowed  for  similar  services  even  in  larger  estates  and  where  the 
ability  of  the  attorneys  would,  at  least,  compare  favorably  with 
that  of  the  afttorneys  claiming  these  fees  in  this  matter. 

Many  people  have  come  to  regard  an  attorney's  license  to  prac- 
tice as  a  license  to  commit  grand  larceny  with  impunity,  and 
such  transactions  as  this  unfortunately  support  this  slander 
against  a  profession  that,  for  honesty  and  integrity,  ought  to 
rank  first  of  all.  Senator  Patterson  acted  as  counsel  for  this  ex- 
ecutor throughout  the  settlement  of  this  estate,  and  is  therefore 
entitled  to  a  larger  fee  than  Judge  McCray.  As  has  been  urged 
by  counsel,  the  Children's  Home  ought  not  to  be  compelled  to 
bear  the  entire  burden  of  maintaining  this  will  nor  the  entire 
expense  of  administration.  In  some  respects  this  is  true;  but 
some  of  the  beneficiaries  of  this  will  would  have  taken,  by  opera- 
tion of  law,  a  larger  share  of  this  estate  than  they  receive  under 
this  will.  Certainly  they  were  not  interested  in  maintaining 
this  will,  and  ought  not  to  pay  any  part  of  the  expense  of  doing 
so.  Many  other  legatees  receive  only  small  sums,"  and  have  al- 
ready received  their  legacies,  and  will  not  now  be  charged  with 
any  part  of  these  expenses.  It  appears  from  this  account  and 
the  will,  that  the  Children's  Home  has  already  received  a  farm 
of  ninety-four  acres  in  addition  to  the  $1.44.  This  farm  is 
probably  worth  $&,000  to  $10,000,  and  was  appraised  at  some- 
thing over  $7,000.  Outside  of  those  who  would  have  been  en- 
titled to  a  share  in  this  estate  if  there  would  have  been  no  will, 
the  Children's  Home  and  this  executor  are  the  chief  beneficiaries, 
and  upon  them  must  fall  the  burden  of  these  expenses.  The  ex- 
ecutor has  already  paid  Judge  McCray  what  he  contracted  to 
pay  him,  and  to  Senator  Patterson  what  he  thought  his  services 
were  reasonably  worth,  and  so  far  as  this  court  is  concerned  I 
will  not,  nor  have  I  any  right  to  disturb  their  settlement,  but 
this  executor  will  be  allowed  to  charge  this  estate  for  the  services 
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of  Judge  MeCray  the  sum  of  $1,000,  and  Senator  Patterson  for 
his  services,  the  sum  of  $1,500.  and  no  more.  In  respect  to 
these  items  iii  this  account,  he  has  credited  himself  with  the 
sum  of  $7,157.20.  I  find  that  this  estate  should  be  charged  with 
but  $2,500.  and  this  estate  must,  therefore,  have  credit  for  the 
difference  between  these  amounts,  or  the  sum  of  $4,657.20,  and 
this  executor  is  accordingly  charged  with  said  amount. 

Testatrix  by  her  will  allows  to  this  executor  10  per  cent,  of 
the  appraised  value  of  her  estate  as  compensation,  and  further 
provides  that  after  the  first  year  he  shall  have  such  additional 
compensation  for  managing  her  estate  as  shall  be  reasonable. 

The  appraised  value  of  this  entire  estate  is  $93,632.99.  Under 
the  will  this  executor  takes  10  per  cent,  of  this  amount,  or  $9.- 
363.20.  In  additional  to  this  he  charges  this  estate  $9,000  under 
*  the  further  provisions  of  the  will  that  he  shall  be  allowed  such 
further  compensation  for  managing  the  estate  after  the  first 
year  as  may  be  reasonable.  Exceptors  c'aim  that  the  additional 
compensation  charged  is  unreasonable,  and  that  he  ought  to  ac- 
count for  the  difference  l)etween  a  reasonable  additional  com- 
pensation and  the  additional  compensation  charged.  What  then 
is  a  reasonable  compensation  for  the  management  of  this  estate 
after  the  first  year?  I  am  unable  to  find  that  the  services  of  this 
executor  were  materially  different  from  those  ordinarily  re- 
quired of  persons  serving  in  like  capacity.  It  is  true  that  this 
estate  was  much  larger  than  estates  usually  are  in  this  county, 
but  the  law  takes  care  of  that  by  allowing  to  executors  compensa- 
tion in  proportion  to  the  amount  of  the  estate.  The  compensation 
provided  for  the  executor  by  the  testatrix  is  excessively  large, 
and  much  more  than  this  court  would  allow  him  were  it  not  for 
the  will.  I  feel  that  some  additional  compensation  must  be  al- 
lowed him,  because  the  testatrix  has  said  that  it  should  be  done, 
and  I  must  obey  her  direction.  I  know  of  no  better  rule  to  follow 
in  determining  what  this  additional  compensation  should  be  than 
the  rule  fixed  by  Section  6188,  Revised  Statutes.  This  executor 
collected  and  disbursed  $43,313.70.  The  statutory  compensation 
would  amount  to  $986.27,  and  this  is  all  this  court  can  allow  him 
by  way  of  additional  compensation.  Were  it  not  for  this  will 
it  is  doubtful  whether,  under  the  law,  this  executor  should  be  al- 
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lowed  anything  for  his  services.     In  brief,  his  account  may  be 
summed  up  in  these  words: 

**I  have  collected,  in  round  numbers,  $43,000.  I  have  paid 
out  the  legacies,  paid  attorneys  $9,500,  taken  over  $18,000  for 
myself,  and  now  have  left  $1.44,  with  which  the  commissioners 
mav  build  a  children 's  home. '  * 

With  this  balance  staring  one  in  the  face,  should  this  court 
say,  *'Well  done,  good  and  faithful  servant,'*  or  **take  from  him 
the  talent  which  he  already  has*'?  I  shall  do  neither,  but  con- 
tent myself  with  sustaining  these  exceptions  to  the  extent  already 
indicated.  It  is  the  duty  of  courts  to  jealously  guard  the  adminis- 
tration of  estates,  and  the  Ullman  method  of  administration  of  es- 
tates can  not  be  too  severely  condemned.  This  woman  intended 
that  a  substantial  portion  of  her  estate  should  be  devoted  to  the 
erection  of  a  home  for  the  orphans  of  Ashland  county — a  home 
that  would  indeed  be  a  monument  to  her  memory.  Her  benevo- 
lent intentions  were  thwarted  by  the  squandering  of  her  estate.' 
If  she  intended  the  result  reached  by  this  executor,  she  certainly 
has  perpetrated  a  grim  joke  upon  the  people  of  this  county.  Who 
but  this  executor  believes  that  she  had  in  mind  a  $1.44  home  for 
the  unfortunate  children  of  her  county.  This  shameful  extrava- 
gance in  the  administration  of  estates  must  cease,  and  confidence 
in  our  courts  be  restored. 

To  summarize,  the  balance  due  this  residuary  legatee  I  find 
to  be  as  follows: 

Balance  due,  as  shown  by  the  account  of  executor.  .$       1.44 

Claim  of  Judge  Campbell  withdrawn 2,400.00 

Overcharge  on  fees  to  McCray  and  Patterson 4,657.20 

Overcharge  by  executor  for  compensation 8,013.73 

Total    $15,072.37 

To  this  amount  must  be  added  when  ascertained,  the  one-half 
of  the  total  cost  of  the  improvements  made  on  the  Freer  block. 
As  stated  before,  the  executor  must  file  a  supplemental  account 
itemizing  the  receipts  and  expenditures  in  connection  with  the 
Freer  block,  and  from  this  we  can  ascertain  the  costs  of  these 
improvements.     This  must  be  done  within  thirty  days,  and  ex- 
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ceptions  thereto  may  be  filed  within  ten  days  thereafter,  and  for 
that  purpose  this  matter  is  continued  for  further  hearing  upon 
that  question  alone.  I  have  found  that  $1,555.06  of  the  rentals 
of  this  block  are  accounted  for  by  the  executor,  and  should  he 
fail  to  file  a  proper  supplemental  account  within  the  time  al- 
lowed  him,  he  will  be  further  charged  with  said  sum,  and  the 
amount  found  due  this  residuary  legatee  fixed  at  the  sum  of  $16.- 
627.43.  The  executor  must  be  charged  personally  with  the  costs 
of  this  hearing. 

On  Exceptions  to  Supplemental  Account. 

In  the  former  hearing  of  this  matter,  the  executor  was  re- 
quired to  file  a  supplemental  account  setting  out  an  itemized 
statement  of  the  receipts  and  expenditures  from  the  Freer  block. 
This  he  has  done  to  the  entire  satisfaction  of  this  court,  be- 
cause it  is  such  an  account  a^  the  law  requires  of  executors  and 
administrators  for  the  information  and  benefit  of  those  interested 
in  an  estate.  Exceptions  have  been  filed  to  certain  items  of  this 
supplemental  account,  and  from  what  I  stated  in  my  former 
opinion,  certain  of  those  exceptions  must  be  sustained  for  the 
reason  that  the  expenditures  excepted  to  are  for  improvements 
to  this  property  rather  than  for  necessary  repairs. 

Exceptions  are  filed  to  two  items,  of  $5  for  hauling  sand, 
and  $11.50  for  brick.  It  appears  from  the  evidence  that  a  part 
of  the  foundation  wall  of  this  building  had  fallen  in,  and  the 
sand  and  brick  were  used  in  repairing  the  same.  The  excep- 
tions to  these  two  items  are  overruled.  The  commissioners  ex- 
cept to  the  allowance  of  the  item  of  $274.10  for  a  new  roof.  At 
the  time  of  the  opera  house  fire,  the  roof  of  this  building  was 
damaged  to  such  an  extent  that  the  insurance  companies  ad- 
justed the  loss,  and  paid  to  the  executor  substantially  what 
it  cost  to  put  on  the  new  roof.  Exceptions  to  this  item  will  be 
overruled. 

As  to  the  item  of  $184.93  for  a  new  furnace  and  chimnev, 
it  appears  from  the  evidence  that  the  old  furnace  had  become 
practically  worthless  and  furnished  more  smoke  that  heat  to  the 
occupants  of  the  building,  and  this  was  its  condition  at  and  be- 
fore the  death  of  Marv'  Freer.    From  the  evidence  it  appears  thai 
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the  old  furnace  lasted  about  ten  years,  and  as  this  estate  bad 
the  benefit  of  this  furnace  for  five  years,  I  think  it  would  be 
equitable  and  just  that  one-half  of  the  cost  of  this  new  furnace 
should  be  charged  in  this  supplemental  account,  the  estate  being 
charged  with  but  one-half  of  the  amount  of  the  items  allowed 
therein. 

The  exceptions  to  all  other  items  are  sustained,  for  the  rea- 
son that  they  appear  to  be  improvements  rather  than  necessary 
repairs.  Throughout  this  account  there  are  many  items  for  wall 
paper,  painting,  hardware,  and  repairs  of  various  kinds,  which  I 
think  are  all  that  this  estate  should  be  charged  with.  Some  claim  is 
made  that  the  rents  of  the  upstairs  rooms  were  increased  because 
of  some  of  these  improvements.  This  may  be  true  in  part,  but 
George  Freer,  who  was  certainly  a  very  fair  and  honest  witness, 
says  that  there  was  a  general  advance  of  rents  in  Ashland,  and 
I  think  whatever  increases  of  rents  there  was  was  due  to  this 
rather  than  to  certain  improvements,  which  were,  no  doubt,  very 
acceptable  to  the  tenants,  but  not  of  sufficient  importance  to  war- 
rant the  claim  that  the  increase  in  rents  was  wholly  due  thereto. 

In  my  former  finding,  the  executor  was  charged  with  the  sum 
of  $15,072.37,  exclusive  of  what  might  be  found  unaccounted 
for  from  the  rents  of  the  Freer  block.  It  is,  therefore,  the  find- 
ing of  this  court  that  there  is  due  the  residuary  legatees,  the  com- 
missioners and  the  trustees  for  the  Children 's  Home,  as  follows  : 

Balance  by  former  finding $15,072.37 

C.  W.  Rolling,  furnace  and  chimney,  Va . . .  $  92.47 

Soles  Bros.,  plumbing 17.40 

MeCready  Hardware  Co.,  glass 103.00 

Shearer,  Kagey  &  Co.,  front 205.00 

MeCready  Hardware  Co.,  skylight,  glass..   105.30 

Christ  Jensen,  frescoing 340.00 

Soles   Bros.,   plumbing 105.00 

Thomas,   papering  and  painting 46.25 

Beach  &  Brown,  wall  paper 25.00 

Thos.  McNeeley,  bank  front 225.45 

Ashland  Hardware  Co.,  stove 30.23 

Total $1,295.10 
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One-half  of  $1^5.10.  said  estate  haTing  paid  bat 

one-half  of  .said  items $     &l7.a5 

Total $15,719.92 

Interest  from  Oct.  U,  1907.  to  July  20.  1909. . .  .$  1,666.31 

Whole  amount  of  judgment  to  date $17,386.23 

It  being  conceded  that  all  other  legacies  have  been  paid  in 
full,  and  that  whatever  amount  is  found  due  from  the  executor 
is  to  be  used  to  erect  a  children 's*home  for  Ashland  county,  it  is 
ordered  that  within  thirty  days  from  this  date,  said  executor 
pay  over  to  the  commissioners  of  Ashland  county,  said  sum  of 
$17,386.23.  with  interest  at  6  per  cent,  from  this  date,  to-wit, 
July  20,  1909.  and  that  (Jeorge  A.  irilman  personally  pay  all 
the  costs  in  the  hearing  on  the  exceptions  to  this  account  and 
execution  is  awarded  therefor. 

Motion  for  new  trial  overruled.  Judgment  and  decree  to 
date  from  July  20,  1909. 


ACTION  rOR.  UQUIDATED  DAMAGES  FOIL  VlQLAXKiM  OF 

A  CONTRACT  TO  SELL  GOODS  AT  A 

FIXED  PRICE. 

Superior  Court  of  Cincinnati. 

W.  D.  Freej^n  v.  Raphael  W.  Miller. 
Decided,  October  2,  1909. 

Proprietary  Articles— ContracU  by  Manufacturer  uHth  Vendees — Bind- 
ing Them  to  Maintain  a  Fixed  Schedule  of  Prices — Natural  Monopo- 
lies in  Trade  Beorets  of  Proprietary  Articles — Not  Analagous  to  the 
Monopoly  of  Patented  or  Copyrighted  Articles — Restraint  of  Trade 
and  Partial  Restraints — Always  Unlawful  where  Injuriously  Affect- 
ing Public  Interests. 

One  who  sells  articles  manufactured  solely  by  him  4s  subject  to  the 
statutory  and  common  law  inhibitions  against  restraint  of  trade, 
and  will  not  be  protected  in  an  effort  to  fix  prices  and  control  sales 
and  sub-sales  to  wholesalers  and  retailers  because  of  the  alleged 
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necessity  of  such  control  in  order  to  protect  him  in  the  retail  busi- 
ness which  he  has  retained;  and  contracts  which  are  confessedly 
part  of  a  ''system''  of  contracts,  entered  into  by  such  a  manu- 
facturer with  vendees  whereby  the  said  vendees  are  requited 
to  protect  the  fixed  retail  price,  and  to  sell  at  retail  only,  and  not 
to  sell  to  other  retail  dealers  who  have  not  entered  into  a  like  con- 
tract, are  not  en  forcible,  and  an  action  for  liquidated  damages  on 
account  of  the  breach  of  such  a  contract  will  not  lie. 

Outcalt  d'  Hickenlooper,  for  the  demurrer. 
Frank  11.  Frcericks,  contra. 

HOFPHEIMER,  J. 

This  is  an  action  to  recover  $21,600  as  liquidated  damages  for 
alleged  breach  of  contract.  Plaintiff  does  business  as  the  Free- 
man Perfume  Company  and  manufactures  and  sells  at  whole- 
sale and  retail  certain  proprietary  articles.  He  alleges  he  has 
the  sole  and  exclusive  right  to  manufacture  such  articles  and 
that  he  has  a  retail  store  where  he  sells  his  articles  at  a  certain 
price,  and  he  avers  that  he  must  sell  at  such  prices  in  order  to 
conduct  his  business  on  a  profitable  basis.  He  likewise  sells  to 
wholesalers  and  retailers.  He  avers  that  because  of  the  excel- 
lent  quality  and  popularity  of  his  goods,  Cora  Dow  Goode,  a 
retail  dealer  and  other  retail  dealers  secure  his  merchandise 
for  their  purpo.ses  of  advertising  and  offering  same  at  greatly 
reduced  prices,  with  a  view  of  attracting  customers  from  his 
store,  and  from  his  other  retail  dealers;  that  they  slander 
his  preparations  and  prevent  sales  at  his  store  as  Avell  as  at  those 
of  his  other  retailers. 

That  to  protect  his  business,  plaintiff  inaugurated  a  system 
of  contracts  under  which  he  marketed  his  preparations  to  whole- 
sale and  retail  dealers  o)dy  who  would  enter  into  said  contract 
with  him.  Under  these  contracts,  among  other  provisions,  the 
vendee  was  required  to  protect  the  fixed  retail  price  and  to  sell 
at  retail  only,  and  not  to  sell  to  other  retail  dealers  who  had 
not  entered  into  a  like  contract  with  the  plaintiff. 

This  defendant,  a  retail  dealer,  entered  into  such  contract 
with  plaintiff  and  sold,  in  alleged  direct  violation  of  the  con- 
tract, goods  purchased  thereunder  to  parties  alleged  to  be  guilty 
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of  the  acts  complained  of,  and  for  such  alleged  breach  of  con- 
tract plaintiff  brings  this  action. 

Tjo  this  petition  defendant  enters  a  general  demurrer,  and 
the  question  is  thereby  raised  as  to  whether,  in  view  of  the  rules 
of  the  common  law  against  restraint  of  trade  and  the  Valen- 
tine anti-trust  act,  this  contract  is  legal  and  enforceable. 

"While  this  action  is  between  the  plaintiff  vendor  and  a  single 
vendee,  it  concerns  a  contract  which  is  confessedly  a  part  of  an 
arrangement  or  system  of  contracts,  involving  the  plaintiff's 
other  vendees  (retailers)  and  which  system  of  identical  agree- 
ments regulates  and  fixes  the  price  and  completely  controls 
sales  and  sub-sales  in  plaintiff's  preparations,  although  it  is 
contended  that  this  is  done  for  the  purpose  of  benefitting  plaint- 
iff's  retained  business. 

Such  a  system  as  is  here  under  consideration,  however,  can 
not  but  tend  to  a  complete  monopoly  and,  under  the  authorities, 
I  can  not  but  conclude  that  a  system  of  contracts  such  as  this,  is 
illegal  as  being  in  general  restraint  of  trade  unless  the  plaintiff, 
because  of  his  secret  formula  or  proprietary  articles  has  in  some 
manner  acquired  a  right — an  exclusive  monopoly — ^identical 
with  that  of  a  holder  of  a  patent  or  copyrighted  article. 

In  patent  and  copyright  cases,  an  exclusive  monopoly  arises 
by  grace  of  the  patent  and  copyright  laws,  in  consideration  for 
a  full  publication  of  the  discovery  or  invention,  after  the  ex- 
piration of  an  arbitrary  period,  and  this  exclusive  monopoly 
being  granted  by  the  law  (statutes)  it  will  not  be  cut  down, 
abridged  or  taken  away  by  the  law. 

For  this  reason,  contracts,  schemes  or  systems  of  contracts 
similar  to  the  one  under  consideration,  which  fix  the  price  and 
control  sales  and  sub-sales  and  impose  other  restrictions,  have 
been  upheld  in  numerous  cases.  John  D,  Park  &  Sons  v.  Hart- 
man,  153  Fed.,  24;  Button  Co.  v.  Specialty  Co,,  77  Fed.,'  278; 
Victor  Talking  Machim  Co,  v.  The  Fair,  123  Fed.,  424;  Bement 
V.  The  National  Harrow  Co,,  186  U.  S.,  70. 

The  plaintiff  contends  that  by  analogy  with  the  rights  incident 
to  the  monopoly  of  patented  and  copyrighted  articles  or  stat- 
utory monopoly,  his  rights  are  precisely  similar  because  of  his 
Tiatural  monopoly  in  his  trade  secret  or  proprietary  article. 
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The  precise  question,  however,  has  been  lately  determined  in 
John  D.  Park  &  Sons  v.  Hartman,  supra,  where  it  was  held  (Lur- 
ton,  Severens  and  Richards),  that  such  analogy  does  not  exist. 
And  it  may  be  noted  also,  that  the  lower  court  (Cochran,  J.), 
which  was  reversed  by  the  Sixth  Circuit,  came  to  practically  the 
same  conclusion  on  this  proposition,  although  its  decision  went 
off  on  another  point. 

This  same  conclusion,  in  my  judgment,  appears  negatively, 
in  the  cases  generally  where  the  proposition  as  to  the  rights 
under  statutory  monopolies  or  monopolies  created  under  pat- 
ent and  copyright  laws  is  decided. 

It  is  clear  that  in  the  cases  where  the  statutory  monopoly  is 
accorded  a  patentee,  the  exclusive  monopoly  is  given  as  a  reward 
because  of  the  ultimate  disclosure  that  must  be  made  to  the  pub- 
lic and  the  consequent  unrestricted  use  and  enjoyment  assured 
the  public  by  the  patentee's  industry  and  discovery. 

But  what  reason  is  there  for  according  similar  rights  to  one 
who  has  a  valuable  discovery,  but  who  fails  to  secure  it  by 
patent  1 

Instead  of  possible  benefit  to  the  public  his  discovery  and 
knowledge  is  withheld  until  he  chooses  to  publish  it,  or  until  it 
otherwise  is  found  out. 

In  the  former  case  the  public  is  amply  justified  in  bestowing  a 
reward.     In  the  latter  case,  there  is  absolutely  no  occasion  for  it. 

Bights  then,  that  are  thus  acquired  under  statutory  monopo- 
lies, are  in  derogation  of  common  law  and  those  rights  can  not 
be  extended  to  any  other  persons  or  species  of  property. 

It  must  be  borne  in  mind  also,  as  Judge  Lurton  points  put 
{Park  V.  Hartman,  supra),  that: 

"We  are  not  dealing  here  with  contracts  which  relate  to  the 
secret  formula  itself,  but  with  contracts  which  relate  to  and 
affect  only  the  traffic  in  the  manufactured  product  of  the  secret 
formula. 

**  Freedom  of  traffic  in  that  is  consistent  with  its  value  and 
does  not  involve  exposure  of  the  formula." 

There  is  therefore  no  more  reason  for  fostering  by  law  a 
monopoly  in  the  individual  who  manufactures  an  article  of  com- 
merce under  a  trade  secret  or  a  proprietary  article  than  the  in- 
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dividual  who  manufactures  any  article  of  trade  or  eommeree 
other  than  those  under  a  statutory  monopoly. 

In  view  of  the  foregoing  considerations,  I  am  wholly  unable 
to  agree  with  the  able  counsel  for  plaintiff  in  his  contentions 
that  the  law  applicable  to  patented  and  copyrighted  articles 
is  equally  applicable  in  questions  of  trade  restraint  to  trade 
secret  and  proprietar>'  articles. 

I  hold,  therefore,  that  this  plaintiff  in  selling  the  articles 
manufactured  solely  by  him.  in  undertaking  to  fix  the  price  and 
control  sales  and  sub-sales,  is  in  precisely  the  same  situation  as 
any  other  individual  or  manufacturer  who  undertakes  to  make 
contracts  in  restraint  of  trade,  barring,  however,  the  exception 
referred  to.  That  is  to  sav,  like  anv  other  merchant  or  manufac- 
turer,  he  is  subject  to  the  rules  of  the  common  law  against  re- 
straints of  trade  and  he  is  subject  to  the  provisions  of  statutory 
enactments  against  monopolies  such  as.  in  our  state,  the  Valen- 
tine anti-trust  act.  or,  if  the  trade  or  traffic  be  interstate,  the 
Sherman  anti-trust  act. 

Now,  this  plaintiff  admits  by  brief,  a  **  limited  attempt  to  re- 
strain trade  in  his  face  powder."  But  he  claims  this  attempt 
at  restraint  is  justifiable  in  law,  l>ecause  partial  and  necessary 
to  protect  him  in  his  retained  business.     Is  such  claim  tenable? 

The  plaintiff  contends  that  the  restraint  imposed  by  his  sys- 
tem of  contracts  falls  within  the  fourth  class  of  the  subdivision 
of  restraints,  suffered  by  the  law.  as  pointed  out  by  Judge  Ta ft, 
in  the  Addyston  case  (85  Fed.,  27)  involving  '* covenants  by  the 
buyer  of  property  not  to  use  the  same  in  competition  with  the 
business  retained  by  the  seller.''  And  the  reasonableness  of 
the  restraint  is  sought  to  be  justified  by  general  averments  that 
the  scheme*  of  contracts  was  rendered  necessary  to  enable  him 
to  carry  on  his  retail  business.  But  as  the  contract  in  question 
is  confessed  y  identical  with  the  contract  every  vendee  must 
sign,  involving  the  restrictions  referred  to,  and  as  plaintiff  him- 
self is  the  sole  manufacturer  of  the  articles,  in  my  judgment 
this  contract  or  system  of  contracts,  viewed  as  a  whole,  brings 
about  not  a  partial  restraint,  but  a  complete  and  entire  control 
or  general  restraint  of  the  entire  trade  in  this  distinct  article 
of  traffic. 
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The  public  interests  necessarily  become  injuriously  affected 
because  the  price  is  fixed,  and  competition,  which  the  law  ever 
encourages,  is  everywhere  stifled,  the  general  trade  in  the  en- 
tire article,  as  already  pointed  out,  being  wholly  controlled. 
Lumber  Co.  v.  Brooklyn  Saw  Mill  Co.,  54  App.  Div.,  518;  U. 
8.  V.  Jellico,  46  Fed.,  432 ;  Owen  v.  Bryan,  77  N.  E.  Rep.,  302, 
Syl.  5;  Montague  v.  Lowry,  193  U.  S.,  38;  Salt  Co.  v.  Oxithrie, 
35  O.  S.,  666;  State  v.  Standard  Oil  Co.,  49  O.  S.,  137. 

The  public  being  therefore  directly  and  injuriously  affected 
by  the  arrangement,  any  question  of  reasonableness  of  restraint 
yields  to  that  of  public  interest. 

Public  welfare  is  first  to  be  considered,  says  Fuller,  Ch.  J.,  in 
Fowle  V.  Parke,  131  U.  S.  See,  also,  139  U.  S.,  24,  page  53; 
Finch  V.  Granite  Co.,  187  Mo.,  244;  Charleston  v.  Kanawha  Co., 
50  S.  C.  Rep.,  page  76. 

In  the  last  two  cases,  it  is  shown  that  a  restraint  that  affects 
public  interests  is  always  unlawful  however  much  it  may  be 
for  the  benefit  and  protection  of  the  parties  or  reasonable  from 
their  standpoint. 

The  question  of  reasonableness  of  a  restraint  or  restraint  nec- 
essary to  protect  one  in  his  own  business,  and  partial  restraint 
which  might  possibly  arise,  were  the  case  confined  to  a  single 
transaction  or  single  contract,  taken  alone,  and  not  confessedly 
part  of  a  system,  as  herein  involved,  finds  no  room  for  considera- 
tion, where  the  restraint  is  not  partial  and  where  a  system  of 
contracts  as  here,  discloses  a  general  plan  which  though  pri- 
marily designed,  perhaps,  to  protect  a  retained  business,  never- 
theless necessarily  and  actually  results  in  a  complete  and  gen- 
eral restraint  establishing  a  monopoly  in  an  entire  trade  ren- 
dering competition  impossible,  and  hence  injurious  to  the  pub- 
lic interests.  See  language  of  Lurton,  J.,  Park  Sons  v.  Hart- 
man,  supra,  at  page  41. 

It  is  to  be  noted  also  that  in  the  Addyston  case  Judge  Taft, 
in  making  the  classification  of  restraints,  upon  the  fourth  one  of 
which  plaintiff  seeks  to  rely,  was  not  dealing  with  general  re- 
straints at  all,  but  was  considering  covenants  in  partial  re- 
straint. It  will  be  noted  that  the  classification  made  bv  him 
immediately  follows  that  part  of  the  decision  where  he  says: 
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'"Covenants  in  partial  restraint  of  trade  are  generally  upheld 
when  they  are  agreements,"  etc. 

This  distinction  was  evidently  recognized  by  plaintiff's  coiin- 
sely  for  at  page  10  of  his  brief  he  says: 

"Judge  Taft  in  this  ease  (Addyston  case)  finds  five  eases  of 
partial  restraints."  A  restraint  to  be  justifiable,  therefore,  must 
be  both  partial  and  reasonable,  and  the  classification  of  partial  re- 
straints as  in  the  Addyston  case  has  no  application  where  the  re- 
straint, as  here,  is  a  general  one.  Aside  from  the  unenforceable 
character  of  the  contract  at  common  law  for  the  reason  given,  it 
seems  to  me  that  this  system  or  scheme  which  unites  the  sole  manu- 
facturer, the  wholesaler  and  all  retailers,  in  short,  all  dealers, 
in  this  oonunon  cause,  scheme  or  purpose,  whereby  an  arbitrary 
price  is  fixed  and  maintained,  and  competition  in  the  traffic  ren- 
dered impossible,  effects  just  such  a  combination  and  monopoly 
as  is  in  contravention  by  the  Valentine  anti-trust  law,  Revised 
Statutes,  4427-1,  sub-sections  2-3-4. 

Where  a  somewhat  similar  system  was  involved,  it  was  held  to 
be  in  violation  of  the  provisions  of  the  Federal  anti-trust  stat- 
ute (Park  V.  Hartman,  supra)  -and  since  our  Supreme  Court  in 
State  V.  Buckeye  Pipe  Line  Co.,  61  O.  S.,  548,  has  said  that  the 
provisions  of  that  statute  are  not  substantially  different  from 
those  of  Ohio,  it  would  seem  to  follow  that  such  system  does 
violence  to  the  Valentine  act  as  well. 

In  view  of  the  foregoing,  the  contract  sued  upon  is  illegal 
and  contrary  to  public  policy  and  the  law  of  the  land,  and 
therefore  can  not  be  enforced. 

Demurrer  sustained  and  petition  dismissed. 
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REGULATION  REQUIRINC  BOTTUNC  OF  MSLK  BY 

DAIRYMEN  VAUD. 

Common  Pleas  Court  of  Montgomery  County. 
Henry  Klopfer  v.  Board  op  Health  op  the  City  op  Dayton.  • 

Decided,  August  30,  1909. 

Boards  of  Healthr— Exercise  of  Police  Power  by — In  the  Regulation  of 
the  Sale  of  Milk — May  be  Extended  to  Milk  which  is  Possibly,  but 
not  Certainly,  Injurious  to  Health — Regulations  Held  to  be  Rea- 
sonable and  of  Uniform  Operation — Section  1586-730. 

1.  A  board  of  health  has  the  power  in  Ohio  to  make  such  reasonable 

regulations  with  reference  to  the  sale  of  milk  as  will  prevent  the 
sale  of  milk  which  is  possibly,  but  not  certainly,  injurious  to  health. 

2.  A  regulation  which  requires  that  all  milk  or  cream,  with  certain  ex- 

ceptions, shall  be  kept  and  sold  in  tightly  closed  and  capped 
bottles,  or  in  other  receptacles  of  a  similar  character  which  shall 
be  approved  by  the  board  of  health,  does  not  fail  of  uniform  opera- 
tion because  of  the  exceptions  contained  therein. 

Mattern  &  Brumhaugh,  for  plaintiff. 

PKUo  6.  Burnham,  City  Solicitor,  and  Walter  V.  Snyder, 
Assistant  City  Solicitor,  contra. 

Snediker,  J. 

This  is  an  action  in  injunction  and  is  submitted  to  the  court 

on  its  merits  for  decision. 

* 

The  plaintiff  says  in  his  petition  that  he  is  the  owner  and 
proprietor  of  a  long  established  dairy  business;  that  in  carrying 
said  business  on  he  has  acquired  a  regular  route  of  customers ; 
that  he  sells  at  both  wholesale  and  retail,  his  retail  trade  being 
largely  to  families  from  sanitary  metal  cans;  that  he  conducts 
his  business  legally  and  in  accord  with  all  the  rules  and  regula- 
tions affecting  the  business.  He  complains  because  the  board  of 
health  of  the  city  of  Dayton  has  passed  the  following  regula- 
tions : 


*  Similar  Judgment  affirmed   by  the  Supreme  Court  without  report 
October  12,  1909,  in  the  Cleveland  case  of  Stass  v.  the  State, 
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**  Section  1.  No  person,  firm  or  corpori^tion,  except  such  as 
may  sell  for  consumption  on  the  premises  where  sold,  and  dealers 
in  dairy  products  exclusively,  shall  sell,  offer  for  sale,  expose  or 
keep  with  the  intention  of  selling  any  milk  or  cream,  or  both, 
in  the  city  of  Dayton,  Ohio,  unless  such  milk  or  cream  is  kept, 
offered  for  sale,  exposed  for  sale,  or  sold  in  tightly-closed  and 
capped  bottles  or  receptacles  of  a  similar  character,. which  may 
be  approved  by  the  board  of  health  of  said  city;  the  owners  and 
operators  of  dairies  and  all  drivers  of  wagons  who.  sell  milk  or 
cream  at  retail  or  deliver  the  same  from  wagons,  shall  carry, 
sell  and  deliver  such  milk  and  cream  only  in  bottles  or  other  ap- 
proved receptacles  as  aforesaid.  All  milk  and  cream  so  sold  in 
bottles  or  other  receptacles,  not  to  be  consumed  on  the  premises 
where  sold,  shall  be  taken  and  carried  to  the  residence  of  the 
purchaser  or  place  where  intended  for  use  in  the  said  bottles  or 
receptacles,  and  not  otherwise. 

**  Section  2.  No  milk  or  cream  shall  be  sold,  offered  for  sale, 
exposed  for  sale  or  kept  with  the  intention  of  selling  in  or  at 
any  milk  depot,  creamery,  store  or  other  place  of  business,  un- 
less such  milk  depot,  creamery,  store  or  other  place  of  business 
shall  be  equipped  for  keeping  said  milk  and  cream,  and  the 
same  shall  be  kept  therein,  at  a  temperature  of  fifty  degrees  or 
lower  Fahrenheit. 

*' Section  3.  The  provision  of  Section  1  of  this  regulation 
shall  not  apply  to  bonu  fide  dealers  in  milk  and  cream  at  whole- 
sale, who  shall  sell  at  any  one  time  a  quantity  of  not  less  than 
two  gallons  of  milk  or  two  quarts  of  cream,  and  who  shall  each 
have  a  separate  room  in  which  said  milk  and  cream  shall  be 
kept  or  offered  for  sale,  with  a  floor  space  at  least  ten  feet  square, 
with  suitable  ventilation,  and  provided  also  with  an  additional 
room  in  which  shall  be  washed  and  cleaned  all  cans,  bottles  or 
other  receptacles,  and  utensils  of  every  kind  used  in  connection 
with  said  business,  all  of  which  shall  be  subject  to  the  approval 
of  the  board  of  health. 

'*  Section  4.  This  regulation  shall  take  effect  and  be  in  force 
on  and  after  December  15,  1903,  and  shall  thereupon  supersede 
and  repeal  the  regulation  adopted  on  July  14,  1908,  relating  to 
the  same  subject  matter. 

**  Adopted  by  the  board  of  health  of  the  city  of  Dayton,  Ohio, 
the  10th  day  of  November,  A.  D.  1908.'' 

The  plaintiff's  complaint  is  that  this  regulation  of  the  board  of 
health  is  unconstitutional  and  void;  that  it  is  unreasonable; 
that  it  is  burdensome;  that  it  is  partial  and  does  not  act  with 
uniformity  upon  persons  of  the  same  class  and  makes  unjust  dis- 
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eriminations  between  them;  that  it  destroys  vested  property 
rights  without  due  process  of  law.  And  plaintiff  says  the  en- 
forcement of  the  regulation  will  destroy  the  property  right  and 
value  of  his  busine&s  route,  together  wnth  the  business  of  many 
others  similarly  situated. 

To  this  petition  the  board  of  health  filed  its  answer,  in  which, 
admitting  the  claim  of  the  plaintiff  with  reference  to  the  con- 
duct of  his  business,  etc.,  it  denies  that  the  regulation  referred  to 
is  unconstitutional  and  void,  as  averred  by  the  plaintiff.  It 
denies  that  plaintiff's  method  of  doing  business  is  sanitary.  It 
claims  that  such  method  is  unsanitary;  that  in  delivering  milk 
and  cream  in  the  manner  used  by  plaintiff  the  butter  fats  are 
not  evenly  distributed ;  that  dirt,  dust  and  disease  germs  come  in 
contact  with  and  mingle  with  the  milk  in  his  cans  and  in  the 
receptacles  used  by  customers;  that  these  evils  will  be  corrected 
by  an  obedience  of  the  regulation. 

It  wnll  be  observed  that  the  question  here  presented  to  the 
court  is  solely  a  question  of  law.  Is  the  regulation  here  enacted 
and  attempted  to  be  enforced  constitutionally  and  legally  valid  ? 
Let  us  first  consider  the  nature  and  authority  of  the  board  pass- 
ing the  regulation  complained  of.  The  police  power,  which 
includes  the  control  over  everything  essential  to  the  public 
health,  is  left  by  our  national  Constitution  to  the  individual 
states.  The  delegation  of  the  **  right  to  provide  for  the  public 
health,"  found  in  our  municipal  code,  and  the  laws  generally 
and  specifically  establishing  and  defining  the  duties  of  boards 
of  health,  found  in  the  revised  statutes,  are  a  sufficient  vesting  of 
that  power  by  the  state  in  the  municipality  and  in  a  board. 

As  to  the  board  of  health,  we  find  it  provided  by  Section  1586- 
730: 

**The  board  of  health  of  any  city  •  •  •  may  make  such 
orders  and  regulations  as  it  may  deem  necessary  for  its  own 
government  for  the  public  health,  the  prevention  or  restriction 
of  disease  and  the  prevention,  abatement  or  suppression  of 
nuisances."    •     •     • 

This  is  a  general  grant  of  a  power  almost  arbitrary  in  terms. 
but  which  may  not  be  exercised  arbitrarily.  It  is  always  sub- 
ject to  the  rule  that  such  regulations  and  orders  must  not  violate 


86    MONTGOMERY  COUNTY  COMMON  PLEAS. 

Klopfer  Y.  Board  of  Health.  [Vol.  IX,  N.  S. 

the  supreme  law  of  the  land — ^the  Constitution — must  be  consist- 
ent with  the  law  of  the  state  and  reasonable  so  far  as  they  affect 
the  general  public  or  individual  rights.  Beach  on  Public  Cor- 
porations, Volume  2,  Section  983. 

If  our  reguligition  passes  these  tests  it  is  unobjectionable.  On 
the  contrary,  if  it  is  found  to  be  either  unconstitutional,  incon- 
sistent with  the  law  of  the  state  or  unreasonable,  it  must  be  de- 
clared inoperative.  To  determine  if  it  is  inconsistent  with  the 
law  of  the  state,  we  look  further  and  find  that  by  Section  1536- 
756  the  board  of  health  has  been  given  power  with  reference 
to  the  very  food  product  here  in  question.  This  section  reads 
in  part: 

**And  the  board  may  make  such  orders  as  it  deems  necessary 
to  prevent  the  sale  of  impure  and  adulterated  and  unwholesome 
milk  or  milk  liable  to  carry  disease.'' 

M 

What  did  the  Legislature  intend  by  this^  It  may  be  con- 
tended that  it  meant  that  the  board  could,  by  its  orders,  pre- 
vent the  sale  of  milk  known  to  be  impure,  etc.,  except  perhaps 
in  a  case  of  an  epidemic,  when  the  power  might  be  extended, 
but  this  does  not  seem  to  be  the  interpretation  of  our  Supreme 
Court.  In  the  case  of  Benjamin  Kaiser  v.  Edward  Walsh,  As- 
sistant Milk  Inspector,  etc,  afiirming  the  Court  of  Common 
Pleas  of  Hamilton  County,  which  the  Supreme  Court  did  on 
June  1st,  1909,  they  must  have  held  in  sustaining  the  lower 
court  that  the  board  of  health  had  the  constitutional  and  legal 
right  from  this  section,  at  any  time  not  only  to  enforce,  but 
also  to  enact  a  regulation  making  unlawful  the  sale  of  milk 
which  possibly  but  not  undoubtedly  was  liable  to  carry  disease. 
Their  decision  could  not  have  referred  such  power  to  the  pro- 
visions of  Section  1536-730  for  the  reason  that  no  such  right 

exists  under  a  general  grant  of  power  to  a  local  authority.     In 

, ' '  ' 

the  case  referred  to  the  regulation  being  with  reference  to  the 
temperature  of  the  milk,  was  intended  by  reduction  of  tempera- 
ture to  prevent  the  possibility  of  the  increase  of  pathagenic  or 
injurious  bacteria,  if  any  were  contained  in  the  milk. 

Under  this  decision  any  board  of  health  in  this  state  has  the 
right  to  pass  any  regulation  which  reasonably  accomplishes  the 
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same  purpose,  i.  e.,  the  prevention  of  the  sale  of  milk  possibly 
but  not  undoubtedly  injurious  to  the  health. 

Having  found  that  the  board  had  both  the  legal  and  constitu- 
tional right  to  pass  a  regulation  of  this  character,  we  have  only 
left  to  determine  whether  or  not,  as  passed,  it  is  a  reasonable 
and  uniform  exercise  of  the  power. 

First,  let  us  consider  whether  it  is  reasonable.  The  question 
here  presented  is  whether  it  is  »o  unreasonable  as  to  amount  in 
law  to  an  abuse  of  discretion.  The  business  with  reference  to 
which  the  regulation  was  made  is  confined  locally  to  the  use  of 
bottles  and  cans,  and  the  testimony  in  the  case  was  directed 
solely  to  those,  so  that  we  will  speak  only  of  them,  although  the 
regulation  refers  to  ** receptacles  of  a  similar  character."  The 
purposes  for  which  the  regulation  was  passed  are  given  in  de- 
fendant's answer  as  follows:  first,  to  bring  about  an  equal  dis- 
tribution of  the  butter  fats;  second,  to  prevent  the  delivery  of 
milk  to  customers  in  unclean  vessels  furnished  by  them;  third, 
to  prevent  dirt,  dust  and  disease  germs  from  coming  in  contact 
with  and  mingling  with  the  milk. 

In  80  far  as  the  first  purpose  is  concerned,  the  seller  is  not  re- 
quired to  distribute  the  butter  fats  equally  among  his  customers. 
If  he  brings  his  deliveries  up  to  the  standard  required  by  the  Re- 
vised Statutes,  Section  4200-12,  he  has  met  all  the  law  of  the 
state  demands,  besides  any  violation  on  his  part  in  this  regard 
may  be  detected  by  the  inspectors  of  the  board,  which  the  Legis- 
lature has  wisely  provided  for. 

As  to  the  second  ground,  it  certainly  isn't  fair  to  impose 
regulations  on  one  man  because  of  the  negligence  or  folly  of  an- 
other. 

This  brings  us  to  the  third  and  principal  reason  given  by  the 
board.  That  dirt,  dust  and  disease  germs  do  come  in  contact 
with  milk  in  a  can  being  continually  opened,  and  when  used 
open  in  a  public  highway  can  not  be  denied,  and  was  testified 
to  very  fully  on  the  trial.  The  number  of  such  disease  germs 
no  man  can  tell.  Only  by  inference  may  it  be  stated  that  in  a 
city  of  this  size  many  are  likely  to  exist.  That  there  is  some 
danger  to  the  public  from  such  germs  settling  in  milk  sold  from 
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cans,  is  apparent.  Of  its  magnitude  we  can  not  judge  from  the 
evidence.  There  was,  it  is  true,  testimony  in  the  case  with  refer- 
ence to  the  bacterial  count  both  in  bottles  and  cans,  but  this  does 
not  help  us  for  the  reason  that  no  w^itness,  including  the  city 
bacteriologist,  could  tell  us  the  number  of  the  pathagenic  germs 
in  any  count.  Not  knowing  this,  the  court  can  base  no  certain 
judgment  as  their  number  on  the  testimony,  and  we  may  not, 
with  reference  to  it  in  the  absepce  of  any  clear  testimony,  sub- 
stitute our  discretion  for  that  of  the  board,  which  has  qimsi  judi- 
cial powers,  but  are  required  by  law  to  accept  their  view  in  the 
matter,  which  is  that  the  danger  is  great  enough  to  require  regu- 
lation.    Beach  on  Public  Corporations,  Volume  2,  Section  994. 

This  being  true,  does  the  regulation  requiring  the  sale  of  milk 
in  ** tightly  closed  and  capped  bottles''  tend  to  remove  that  dan- 
ger? This  question  answers  itself.  A  regulation  need  not  cut 
oflf  all  possible  way  of  incurring  danger  provided  it  greatly  re- 
duces its  likelihood. 

That  the  regulation  is  or  may  be  burdensome  is  not  a  sufficient 
reason  for  holding  it  invalid,  if  it  be  necessary,  as  the  board  has 
declared,  for  the  public  good.  It  is  upon  this  principle  that  the 
whole  body  of  the  law  of  police  power  is  founded. 

The  objection  that  the  regulation  destroys  vested  property 
rights  is  answered  by  the  same  rule,  which  counsel  will  find  the 
court  applied  in  the  case  of  Kaiser  v.  Walsh,  before  alluded  to. 

This  brings  us  to  the  objection  made  by  the  plaintiff  that  the 
regulation  is  not  uniform  in  its  operation.  This  contention  is 
based  on  the  fact  that  it  excepts  from  the  requirements  of  Sec- 
tion 1  **8uch  as  may  sell  for  consumption  on  the  premises  where 
sold  and  dealers  in  dairy  products  exclusively.'*  By  "dealers 
in  dairy  products  exclusively"  is  meant  those  referred  to  in 
Section  3.  Plaintiff's  point  is  that  this  places  on  a  retailer  and 
dealer  in  dairy  products  exclusively  who  sells  from  a  wagon  cer- 
tain burdens,  expense  and  conditions  which  it  does  not  place  on 
dealers  by  Section  3.  By  the  Bill  of  Bights  privileges  can  not  be 
granted  to  one  person  and  denied  to  another  of  the  same  class, 
nor  can  burdens  be  imposed«  on  some  and  not  on  others  of  a 
class.  As  said  by  our  Supreme  Court  in  State  v.  Gardner,  58  0. 
S.,  610: 
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* '  A  statute  which  imposes  special  restrictions  or  burdens  or 
grants  special  privileges  to  the  persons  engaged  in  the  same 
business  under  the  same  circumstances  can  not  be  sustained  be- 
cause it  is  in  contravention  of  the  equal  right  which  all  are  en- 
titled to  in  the  enforcement  of  laws  and  in  the  enjoyment  of 
liberty,  and  in  the  enjoyment  of  an  equal  right  in  the  acquisi- 
tion and  possession  of  property,  and  so  is  not  of  uniform  opera- 
tion." 

The  same  essential  principle  of  law  governs  the  exercise  of  the 
police  power  and  in  the  enactment  of  a  regulation  this  board  is 
controlled  by  it.  Are  the  dealers  who  sell  from  wagons  **in  the 
same  business  under  the  same  circumstances"  as  the  dealers 
**who  sell  at  wholesale  not  less  than  two  gallons  of  milk  or  two 
quarts  of  cream  and  who  have  each  a  separate  room  in  which 
such  milk  and  cream  shall  be  kept  and  offered  for  sale  with  a 
floor  space  of  at  least  ten  feet  square  with  suitable  ventilation 
and  provided  also  with  an  additional  room  in  which  shall  be 
washed  and  cleaned  all  cans,  bottles  and  other  receptacles  and 
utensils  of  every  kind  in  connection  with  said  business?" 

We  think  this  inquiry  is  answered  in  the  negative  by  the  very 
words  of  the  regulation.  It  is  apparent  that  the  danger  from 
outside  pathagenic  contamination  is  never  as  great  in  an  estab- 
lishment so  conducted  as  in  the  open  street  or  alley.  This  being 
true  the  regulation  conforms  to  the  rule  that  where  restraint  is 
confined  to  a  special  class  of  acts  or  occupations  that  class  must 
present  the  danger  dealt  with  in  a  more  marked  and  uniform  de- 
gree than  the  classes  omitted. 

The  Supreme  Court  of  the  United  States  in  the  113th  U.  S., 
Justice  Field  deciding  the  case,  says  in  the  body  of  the  opinion 
that  the  rule  requiring  uniformity 

**Was  not  designed  to  interfere  with  the  power  of  the  state, 
sometimes  termed  its  police  power,  to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  education  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase  the  industries  of  the 
state,  develop  its  resources  and  add  to  its  wealth  and  prosperity. 

'"Regulations  for  these  purposes  may  press  with  more  oi"  less 
weight  upon  one  than  upon  another,  but  they  are  designed  not  to 
impose  unequal  or  unnecessary  restrictions  upon  any  one,  but  to 
promote  with  as  little  individual  inconvenience  as  possible  the 
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general  good.  Though  in  many  respects  necessarily  special  in 
their  character  they  do  not  furnish  just  ground  of  complaint,  if 
they  operate  alike  upon  all  persons  and  property  under  the 
same  circumstances  and  conditions.  Class  legislation  discrimina- 
ting against  some  and  favoring  others  is  prohibited,  but  legisla- 
tion which  in  carrying  out  a  public  purpose  is  limited  in  its  ap- 
plication, if  within  the  sphere  of  its  operation  it  affects  all  per- 
sons similarly  situated  is  not  within  the  rule.*' 

Also  see  63  0.  S.,  page  202,  9  and  10. 

We  find  ourselves  unable  to  determine  that  any  of  the  reasons 
assigned  for  the  invalidity  of  the  regulation  complained  of  are 
well  founded  in  law.  The  relief  prayed  for  is  therefore  denied 
and  the  plaintiff's  petition  is  dismissed  at  his  costs. 


AS  TO  COUNTER-CLAIM  AGAINST  NOTES  IN  THE  HANDS 

OP  AN  INNOCENT  HOLDER. 

Common  Pleas  Court  of  Putnam  County. 
Bank  of  Leipsic  v.  N.  W.  Ogan.* 

Decided,  1908. 

Destruction  of  Building  hy  Fire— After  Transfer  hut  before  Possession 
had  been  Given  of  the  Property— Purchase  Money  Notes  Trans- 
ferred to  Innocent  Holder — Counter-claim  and  Set-off. 

A  Judgment  recovered  by  a  grantee  against  a  grantor  on  account  of 
damages  to  the  premises  by  fire,  occurring  after  sale  and  transfer 
of  the  property  but  before  possession  had  been  given,  can  not  be 
set  up  either  as  a  counter-claim  or  set-off  in  an  action  brought  on 
the  purchase  money  notes  and  mortgage  by  an  innocent  holder, 
notwithstanding  the  grantee  at  the  time  of  bringing  his  action  for 
damages  against  the  grantor  had  no  notice  or  knowledge  of  the 
transfer  by  the  grantor  of  said  notes  and  mortgage. 

Watts  &  Moore,  for  plaintiff.  ^ 

J.  S.  Ogan,  for  defendant. 


•  Affirmed  by  the  Circuit  Court  without  report,  January^  1909. 
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Camekon,  J. 

A  jury  having  been  waived,  this  ease  was  heard  and  submitted 
to  the  court  upon  an  agreed  statement  of  facts,  ably  argued  by 
counsel  orally  and  upon  briefs. 

That  we  may  apply  the  law  applicable  to  the  facts,  as  we  under- 
stand it  to  be,  a  brief  statement  of  the  facts  will,  we  believe,  be 
conducive  to  a  clear  understanding  of  the  legal  questions  involved 
and  the  law  applicable  to  their  proper  solution. 

The  Agreed  Pacts. 

On  August  18,  1903,  John  Merchant,  for  the  consideration  of 
$6,380  to  him  paid  and  secured  to  be  paid,  executed  and  deliv- 
ered to  N.  W.  Ogan  his  certain  warranty  deed  of  that  date  and 
thereby  conveyed  to  said  Ogan  in  fee  simple  the  lands  described 
in  plaintiff's  petition;  that  at  the  time  of  the  execution  and 
delivery  of  said  deed,  Ogan,  to  secure  the  balance  of  unpaid 
purchase  money  for  said  lands  so  sold  and  conveyed,  executed  and 
delivered  to  said  Merchant  his  two  certain  non-negotiable  prom- 
issory notes  in  the  sum  of  $2,000  each  payable  in  one  and  two 
years,  with  interest  thereon,  and  each  bearing  date  of  August  18, 
1903,  and  being  the  same  notes  described  in  plaintiff's  petition. 
On  September  8,  1903,  Merchant,  for  full  value  to  him  paid, 
sold  and  delivered  said  two  notes  and  the  mortgage  securing  the 
same,  to  the  plaintiff  and  then  endorsed  said  notes  in  blank 
and  assigned  and  transferred  the  mortgage  securing  the  same  to 
the  plaintiff.  That  at  the  time  the  deed,  notes  and  mortgage 
were  executed  and  delivered,  a  dwelling-house,  outbuildings  and 
fruit  trees  were  standing  on  sixty  acres  of  the  land  so  conveyed 
and  on  the  night  of  August  19,  1903,  said  buildings  and  certain 
of  said  fruit  trees  were  destroyed  by  fire  while  in  the  possession 
of  said  John  Merchant,  and  that  afterwards,  and  on  August  22, 
1903,  N.  W.  Ogan  duly  commenced  an  action  in  this  court  num- 
bered 9159  against  said  John  Merchant  to  recover  the  value  of 
said  buildings  and  trees.  That^such  further  proceedings  were 
had  in  said  case,  that  on  April  21,  at  the  April  term  of  said 
courts  1904,  said  Ogan,  by  the  consideration  of  this  court,  re- 
covered a  judgment  against  said  John  Merchant  for  the  sum  of 
$700  debt,  and  the  further  sum  of  $59.63  costs. 
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That  at  the  time  plaintiff  purchased  said  notes  and  mortgage 
sued  upon  in  this  action,  it  had  no, notice  or  knowledge  of  the 
claim  set  up  and  sued  upon  by  N.  W.  Ogan  in  his  action  against 
said  John  Merchant  (cause  No.  9159),  nor  did  plaintiff  have  any 
notice  or  knowledge  of  such  claim  until  September  9,  1904. 

That  said  N.  W.  Ogan  had  no  notice  or  knowledge  of  the 
transfer  of  said  notes  and  mortgages  or  the  transfer  of  either  of 
them  to  plaintiff  or  any  one  else  until  September  9,  1904. 

That  on  September  15,  1903,  John  Merchant  left  the  state  of 
Ohio,  and  has  ever  since  been  and  still  is  a  non-resident  of  said 
state,  nor  has  he,  since  leaving  said  state,  had,  nor  has  he  now 
any  property  or  property  rights  in  said  state  and  that  his  resi- 
dence and  whereabouts  have  been  at  all  times  and  still  are  un- 
known to  the  parties  hereto.  That  the  judgment  obtained  by 
Ogan  against  Merchant  in  cause  No.  9159  is  unpaid,  together 
with  costs  which  have  been  paid  by  N.  W.  Ogan. 

That,  if  upon  issues  joined  the  court  should  find  for  the  plaint- 
iff, the  finding  shall  be  in  the  sum  of  $759.63,  with  interest  from 
April  4,  1904,  at  6  per  cent. 

It  is  further  agreed  that  the  plaintiff  waives  any  claim  or  de- 
cree upon  the  mortgage  and  that  the  action  is  to  proceed  upon 
the  notes  against  the  administratrix  of  N.  W.  Ogan,  deceased. 

Upon  these  facts,  the  defendant  claims  that  the  judgment 
obtained  by  Ogan  against  Merchant  in  cause  No.  9159,  should 
be  set  off  against  the  notes  upon  which  the  plaintiff's  action  »s 
founded. 

The  right  to  have  the  judgment  so  applied  as  set-off  against 
the  notes  is  denied  by  the  plaintiff;  and  thus  arises  the  question 
which  we  are  now  called  upon  to  decide. 

Section  5071,  Revised  Statutes,  defining  set-off,  provides: 

**A  set-off  is  a  cause  of  action  existing  in  favor  of  a  defendant, 
and  against  a  plaintiff,  between  whom  a  several  judgment  might 
l>e  had  in  the  action,  and  arising  on  contract  or  ascertained  by 
the  decision  of  a  court,  and  can  only  be  pleaded  in  an  action 
founded  on  contract.'' 

'*  •  •  •  but  when  a  party  asks  that  he  may  recover  by 
virtue  of  an  assignment,  the  right  of  set-off,  counter-claim,  and 
defense,  as  allowed  by  law,  shall  not  be  impaired." 

Section  4993,  Revised  Statutes,  provides : 
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Section  5069,  Revised  Statutes,  defining  counter-claim,  pro- 
vides : 

*  *  A  counter-claim  is  a  cause  of  action  existing  in  favor  of  a  de- 
fendant, and  against  a  plaintiff  or  another  defendant,  or  both, 
between  whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  the  contract  or  transaction  set  forth  in  the 
petition  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action." 

The  controlling  question  in  the  case  as  presented  by  the  agreed 
facts,  is  this: 

Can  the  judgment  recovered  by  Ogan  against  Merchant  on 
April  21, 1904,  be  offset  or  counter-claimed  against  the  notes  upon 
which  the  plaintiff's  action  is  founded? 

The  action  in  which  the  judgment  sought  to  be  set-off  against 
the  claim  of  the  plaintiff,  was  commenced  by  Ogan  against  Mer- 
chant, on  August  22,  1903. 

This  was  an  action  wherein  Ogan  sued  Merchant  for  the  re- 
covery of  damages  alleged  to  have  been  sustained  by  the  negli- 
gent and  wrongful  destruction  of  the  dwelling-house,  outbuild- 
ing and  certain  fruit  trees  near  said  buildings  belonging  to  Ogan, 
by  said  Merchant,  who  it  is  alleged  burned  the  same. 

While  it  is  true  that  the  petition  in  that  case  avers  that,  for  a 
valuable  consideration.  Merchant  conveyed  the  lands  therein 
described  to  Ogan  in  fee  simple  by  his  warranty  deed,  yet  it  is 
manifest  from  tke  reading  of  the  petition  that  the  action  was 
not  for  a  breach  of  the  covenants  of  the  deed,  but  was  an  action 
sounding  in  tort. 

While  that  action  was  pending,  and  on  September  8,  1903, 
Merchant  for  full  value  to  him  paid,  sold,  transferred  and  deliv- 
ered the  two  notes  and  the  mortgage  securing  the  same  to  the 
plaintiff.  It  is  agreed  by  the  parties  in  the  present  suit,  that 
the  plaintiff  had  no  notice  or  knowledge  of  the  claim  that  was 
being  asserted  by  Ogan  in  his  action  against  Merchant  until  long 
after  the  assignment  of  the  two  notes  and  the  transfer  of  the 
mortgage  securing  the  same  to  plaintiff,  that  is  to  say,  not  until 
September  9,  1904.  I  will  here  add  that  Ogan,  also,  had  no-  no- 
tice or  knowledge  that  the  two  notes  and  the  mortgage  had  been 
transferred  by  Merchant  to  the  plaintiff  or  anyone  else  until 
September  9,  1904. 
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Keeping  in  mind  the  facts  in  this  ease,  and  looking  beyond 
them  to  the  pleadings,  also,  we  will  determine  the  law  applicable 
thereto  as  we  understand  it. 

The  law  is  well  settled,  that  the  assignee  of  non-negotiable 
paper  takes  it  subject  to  all  the  equities  and  defenses  existing 
between  the  debtor  and  creditor  at  the  time  of  the  transfer. 

This  being  true,  the  first  pertinent  inquiry  is,  whether  the 
claim  made  by  the  defendant,  at  law,  constitutes  a  set-off  before 
reduced  to  judgment;  and  whether,  under  the  agreed  facts  in 
this  case,  the  principles  of  an  equitable  set-off  can  be  invoked. 

In  Mead  v.  Oillett,  19  Wend.,  397,  the  court,  speaking  by  Nel- 
son, C.  J.,' said: 

**  Where  an  action  is  brought  upon  a  contract  (other  than  a 
negotiable  promissory  note  or  bill  of  exchange)  which  has  been 
assigned,  in  the  name  of  the  assignor  for  the  benefit  of  the  as- 
signee, the  defendant  can  set  off  only  such  demands  as  existed 
against  the  assignor  and  in  good  faith  belonged  to  the  defend- 
ant at  the  time  of  the  assignment;  demands  subsequently  ac- 
quired can  not  be  set-off  although  the  defendant  become  the 
holder  of  them  without  notice  of  the  assignment." 

At  page  398  it  is  held : 

*'The  judgment  in  his  favor  (defendant),  had  nof  then  been 
obtained;  besides,  it  was  a  judgment  for  a  tort,  and  until  its 
rendition  he  can  not  be  considered  as  having  a  demand  within 
the  meaning  of  the  statute  of  set-off.'*  ^ 

After  reference  to  the  section  of  the  statute  relating  to  set- 
off, the  judge  announcing  the  opinion  of  the  court,  says: 

**The  section  (of  the  above  statute)  referred  to  authorizes  a 
defendant  in  an  action  founded  upon  a  contract  (other  than 
negotiable  paper)  which  has  been  assigned  to  a  third  person,  to 
set  off  a  demand  belonging  to  him  in  good  faith  before  notice  of 
assignment;  but  it  must  be  a  demand  which  was  in  existence 
against  the  plaintiff  at  the  time  he  made  the  assignment.  A 
debt  accrued  subsequently  is  impliedly  excluded;  the  Legisla- 
ture undoubtedly  believing  in  such  case  that  the  equity  of  the  as- 
signee was  the  strongest,  even  in  the  absence  of  notice  to  the  de- 
fendant. ' ' 

I  quote  from  the  case  of  Martin  v.  Kunzmiller,  37  N.  Y.,  396, 
where  it  is  held : 
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**  An  allowance  to  a  party  by  way  of  set-off,  is  always  founded 
on  an  existing  demand  in  praesenti  and  not  on  one  that  may  be 
claimed  in  futuro. 

**In  an  action  by  an  asignee,  the  defendant  can  not  offset  a 
note  made  by  the  assignor  which  fell  due  after  the  assignment 
-  of  the  subject  of  the  action  was  made.'* 

Same  case  and  authorities  cited.  See,  also,  Waterman,  Set- 
off, Section  99 ;  Myers  v.  Davis,  22  N.  Y.,  489. 

The  New  York  statute,  relating  to  set-off,  while  differing  from 
ours  in  phraseology,  in  meaning  is  substantially  the  same. 

Before  citing  and  referring  to  decisions  from  our  own  and 
other  states,  I  will  refer  to  the  facts  and  decision  in  the  case  of 
Roberts  v.  Carter,  38  N.  Y.,  107. 

In  this  case,  Roberts  brought  an  action  against  Carter  for 
damages  for  a  tort.  At  the  same  time  Carter  brought  an  action 
against  Roberts  for  rent.  Both  actions  were  pending  at  the 
same  time.  The  referee  to  whom  the  actions  were  referred,  re- 
ported in  both  cases  in  favor  of  each  plaintiff  respectively.  On 
the  same  day,  without  fraud  or  collusion.  Carter  assigned  his 
claim  to  Terry  for  a  valuable  consideration  and  on  application 
of  Terry,  judgment  was  entered  in  his  name.  Subsequently 
Roberts  perfected  his  judgment  against  Carter  on  which  execu- 
tions were  issued  and  returned  unsatisfied.  This  action  was 
brought  by  Roberts  to  compel  a  set-off  of  the  judgment  obtained 
against  him  by  Carter  toward  the  judgment  obtained  by  him 
against  Carter. 

Upon  this  state  of  facts  the  court  of  appeals  held : 

''That  Roberts  had  no  right  to  such  set-off  at  the  time  of  the 
assignment  of  the  claim  against  him,  and  that  he  acquired  no 
such  right  subsequently." 

At  page  108,  Judge  Woodruff,  speaking  for  the  court,  said : 

''Upon  these  facts,  I  am  unable  to  perceive,  that,  on  July  21, 
1857,  when  the  defendant  Carter  assigned  his  claim  for  rent 
to  the  defendant  Terry,  the  plaintiff  had  any  title,  legal  or  equi- 
table, to  the  set-off  which,  in  this  action,  he  claims,  and,  if  not, 
then  he  certainly  did  not  acquire  any  right  after  such  assign- 
ment took  place. 

"At  law,  his  right  of  set-off  did  not  exist.  He  was  sued  for 
money  due  upon  contract.  He  was  suing  to  recover  damages 
for  a  tort;  as  to  such  claims,  no  right  of  set-off  existed." 
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I  quote  further  from  this  opinion  at  page  109,  as  follows : 


(< 


On  the  day  of  the  assignment,  no  right  of  set-oflF  existed.  It 
was  only  upon  the  entr>'  of  judgment,  that  the  plaintiff  came  into 
a  situation  to  claim  a  set-off.  either  by  motion  or  bill  in  equity, 
and  before  that  time  the  claim  of  Carter  had  been  assigned,  for 
a  valuable  consideration,  to  his  attorney,  the  defendant  Terry. 
.  Non  constat,  at  that  time,  that  the  plaintiff  would  recover  a  judg- 
ment. 

*'It  may  be  conceded,  that  Terry  took  the  assigned  claim,  sub- 
ject to  all  the  equities  which  then  existed,  in  favor  of  the  plaint- 
iff. *  •  •  But,  at  that  time,  no  equities  did  exist,  accord- 
ing to  any  facts  proved  or  found  in  the  case,  if  the  opinion  of 
the  judge  at  special  term  may  be  consulted  to  ascertain  what  he 
did  find." 

In  Chambers  v.  Wright,  52  Ala.,  444,  it  was  held: 

"That  damages  arising  out  of  tort  can  not  be  the  subject  of 
a  set-off  in  equity." 

The  Supreme  Court  of  Indiana  in  Avery  v.  Dougherty,  102 
Ind.,  443,  stated  the  general  rule  as  follows: 

*'The  general  rule  is,  that  a  tort  can  not  be  made  to  constitute 
a  defense  by  way  either  of  set-off  or  counter-claim." 

To  the  same  effect  are  the  decisions,  Lovejoy  v.  Robinson,  8 
Ind.,  399;  Slayhack  v.  Jones,  9  Ind.,  470;  Shelly  v.  Vanarsdoll, 
23  Ind.,  543 ;  Terre  Haute  <£«  Ind,  Ry.  v.  Pierce,  95  Ind.,  496-500. 

**  A  claim  arising  ex  delicto  is  unavailable  as  a  set-off."  Boyer 
V.  Clark,  3  Neb.,  167. 

**  Equitable  demands  existing  in  favor  of  the  maker  of  a  note 
against  the  payee  may  be  set  off  against  the  assignee,  when  such 
demands  exi.sted  in  favor  of  the  maker  before  the  assignment." 
Colyer  v.  Craig,  50  Ky.  (11  B.  Mon.),  73. 

In  Zcigrlmueller  v.  Seamer,  63  Ind.,  488,  it  is  held: 

* '  A  claim  arising  out  of  a  tort  can  not  be  pleaded  as  a  set-off 
to  an  action  on  account. 

**Such  a  claim  can  not  be  pleaded  by  way  of  set-off,  against 
a  cause  of  action  upon  or  arising  from  contract,  if  it  can  in  any 
case. " 

To  the  same  effect  are  the  decisions,  Indianapolis  &  C.  Ry,  v. 
Bollard,  22  Ind.,  448;  Rohach  v.  Powell,  36  Ind.,  515;  Harris  v. 
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Rivers,  53  Ind.,  216;  Robison  v.  Hibbs,  48  111.,  408;  BoU  v. 
Simms,  60  Ind.,  162. 

An  examination  of  the  decisions  of  our  own  courts  shows  that 
they  are  in  harmony  with  the  decisions  of  courts  of  other  states, 
upon  this  subject. 

In  Whims  v.  Orove,  1  C.  C,  98,  the  circuit  court  of  the  second 
circuit  held: 


<< 


In  an  action  against  the  maker  by  the  holder  of  a  non-nego- 
tiable note,  received  by  endorsement  from  the  payee  in  good  faith, 
for  value,  and  before  maturity,  the  maker  is  not  entitled  to  set 
off  an  independent  past  due  claim,  purchased  by  him  against  the 
payee  of  such  non-negotiable  note  after  the  same  had  been  so 
transferred  to  such  holder,  and  before  the  maturity  thereof." 

At  page  60  the  court  say : 

**In  other  words,  there  is  a  right  of  set-off  only  when  a  cross 
demand  exists  between  the  same  parties  at  the  same  time  in  the 
same  right,  and  on  which  either  could,  at  the  time,  maintain 
an  action  against  the  other.'' 

This  decision  is  in  line  with  Section  5071,  Revised  Statutes, 
heretofore  cited.  Waterman,  Set-off,  supra;  Pomeroy,  Reme- 
dies, Section  198,  et  seq.  ' 

The  case  of  Fuller  v.  Steigletz,  27  Ohio  St.,  355,  seems  to  be 
pertinent  to  the  question  under  consideration ;  I  quote  Syl.  1 : 

"The  assignment  of  a  non-negotiable  demand  arising  on  con- 
tract, before  due,  defeats  a  set-off  by  the  debtor  of  an  independent 
cross  demand,  on  which  no  right  of  action  had  accrued  at  the 
time  of  the  assignment." 

The  court,  at  page  361,  quotes  with  apparent  approval  Water- 
man, Set-off,  Section  99,  where  it  is  said: 

''Until  a  demand  becomes  due  the  set-off  or  counter-claim  may 
be  defeated  by  assignment  by  the  opposite  party  of  his  claim, 
though  the  latter  be  insolvent,  and  his  demand  has  not  been  pay- 
able when  assigned," 

The  court,  in  this  case,  cites  and  quotes  with  approval,  Martin 
v.  Kunzmiller,  and  Roberts  v.  Carter,  supra,  and  other  cases  from 
which  we  have  heretofore  quoted. 

Defendant's  counsel  claim  an  equitable  set-off  by  reason  of 
the  broken 'covenants  for  quiet  enjoyment,  etc.,  in  the  deed  from 
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Merchant  to  Ogan.  Many  cases  are  cited  in  support  of  this  con- 
tention. In  most,  if  not  all  the  cases  so  cited,  the  covenants  for 
quiet  enjoyment  were  broken  on  account  of  the  failure  of  title. 

In  the  case  at  bar,  it  must  be  remembered  that  no  such  claim 
is  made  in  the  pleadings.  I  have  been  unable  to  find  any  aver- 
ment or  allegation  that  any  covenant  for  peaceable  ^nd  quiet  en- 
joyment of  said  premises  had  been  broken.  If  we  turn  to  the 
agreed  facts,  we  find  no  evidence  to  sustain  any  such  claim.  The 
transaction  between  Merchant  and  Ogan  had  terminated.  The 
deed  from  Merchant  to  Ogan  had  been  made  and  delivered,  the 
cash  payments  and  the  notes  and  mortgages  evidencing  and  se- 
curing balance  of  purchase  money  for  the  premises  conveyed,  had 
likewisebeen  executed  and  delivered.  The  entife  business  of  sell- 
ing and  buying  the  lands  had  been  consummated. 

Th  judgment  sought  to  be  set  off  in  this  case  did  not  grow  out 
of  or  was  it  in  any  manner  connected  with  this  transaction ;  nor 
is  it  alleged  or  proven  that  the  judgment  of  $700  against  Mer- 
chant was  the  offspring  of  a  broken  covenant  but  was  in  truth 
and  fact  the  result  of  an  action  in  tort.  It  does  not,  in  my  judg- 
ment, under  such  circumstances,  become  available  as  an  equi- 
table set-off,  counter-claim  or  defense. 

I  agree  with  defendant 's  counsel  that  plaintiff  took  these  notes 
subject  to  any  equities  existing  between  the  maker  thereof  and 
the  payee  therein  at  the  time  of  the  assignment.  But,  under  the 
agreed  facts,  what  equities  then  existed?  There  was  at  that 
time,  pending  in  this  court,  an  action  wherein  Ogan  was  plaint- 
iff and  Merchant  was  defendant,  in  tvhich  Ogati  was  claiming 
damages  against  Merchant  for  the  unlawful  destruction  of  his 
property.  Merchant  had  answered  denying  all  liability.  The 
action  was  one  for  damages  for  tort.  Issue  had  been  joined. 
Whether  this  action  would  terminate  in  a  judgment  in  favor  of 
the  plaintiff,  was  then  problematical.  Under  such  circumstances, 
we  are  unable  to  see  any  equities  between  the  original  parties  to 
these  notes  that  could,  as  a  legal  or  equitable  set-off,  now  be  as- 
serted against  the  assignee  who  acquired  the  notes  for  full 
value  seven  months  before  judgment  was  obtained  in  the  case. 

Again  the  notes  sued  on  were  not  due  when  this  action  for 
damages  was  pending — not  due  when  judgment  was  taken  there- 
in, and  for  months  thereafter. 
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If,  then,  no  set-oflP  or  counter-claim  existed  at  the  time  of  the 
assignment,  none  that  might  thereafter  arise  would,  or  could,  in 
our  opinion,  be  available  as  against  the  rights  of  the  assignee.  In 
other  words,  to  be  available  as  a  set-off,  as  against  the  rights  of 
the  assignee,  it  must  be  an  existing  claim  in  praesenti  and  not  in 
futuro. 

Had  Merchant  remained  the  owner  of  the  notes  and  if  judg- 
ment had  been  obtained  thereon  by  him  against  Ogan  then,  in 
equity,  one  judgment  might  have  been  set  off  against  the  other. 

Believing  that  the  conclusions  reached  are  in  harmony  with 
the  authorities,  and  in  accordance  with  the  evidence  upon  which 
the  case  has  been  heard,  there  will  be  a  finding  in  favor  of  the 
plaintiff  for  the  sum  of  $759.63  with  interest  from  April  4,  1904, 
at  6  per  cent.,  as  stipulated  in  the  ninth  paragraph  of  the  agreed 
statement  of  facts. 

Judgment  accordingly. 


INSURANCE  OP  BUILDING  ON  GROUND  NOT  OWNED  IN 

FEE  SIMPLE. 

Common  Pleas  Court  of  Lorain  County. 

Union  Agricultural  Society  v.  Anchor  Fire  Insurance  Co. 

Decided,  December  21,  1907. 

Fire  Insurance — Condition  Rendering  Policy  Void — If  Written  on  Build- 
ing Standing  on  Land  not  Owned  by  the  Insured — Parol  Evidence 
as  to  Knowledge  of  Agent  as  to  Title  to  the  Land  Inadmissible. 

A  fire  insurance  policy  contained  a  condition  that  the  "entire  policy, 
unless  by  agreement  endorsed  hereon  or  added  hereto,  shall  be 
void  ♦  ♦  ♦  If  the  subject  of  the  Insurance  be  a  building  on 
ground  not  owned  by  the  Insured  in  fee  simple,"  and  also  a  pro- 
vision that  no  officer,  agent  or  representative  of  the  company  should 
have  power  to  waive  any  of  the  provisions  or  conditions  of  the 
policy  "unless  such  waiver,  if  any,  shall  be  written  upon  or  at- 
tached to"  the  policy. 

Held:  That  unless  reformed,  such  a  policy  can  not,  in  the  absence  of 
agreement  or  waiver  endorsed  thereon,  be  enforced  as  covering 
a  building  located  on  ground  not  owned  in  fee  simple  by  the  in- 
sured; and,  in  an  action  on  such  policy,  parol  evidence  is  not  ad- 
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missible  to  show  that  the  facts  as  to  title  of  the  property  were 
known  to  the  agent  of  the  insurer  when  he  accepted  the  applica- 
tion for  the  insurance,  delivered  the  policy  and  received  the  pre- 
mium. 

/.  T,  Haskell  and  Stroup  &  Fauver,  for  plaintiff. 
F.  D.  Prentice  and  W,  B.  Johnson,  for  defendant. 

Washburn,  J.' 

Heard  on  motion  for  new  trial. 

This  is  an  action  brought  by  the  plaintiff  against  the  defendant 
to  recover  for  a  loss  occasioned  by  fire  under  the  terms  and  con- 
ditions of  a  certain  policy  issued  by  the  defendant  to  the  plaintiff. 

The  policy,  as  stated  therein,  covered  insurance  as  follows: 
*  *  $300  on  frame,  shingle  roofed  building,  occupied  as  Floral  Hall, 
situated  on  the  east  side  of  the  Wellington  Agricultural  Society 
grounds,"  and  said  policy  contained  the  following  condition: 

**This  entire  policy,  unless  otherwise  provided  by  agreement 
endorsed  hereon  or  added  hereto,  shall  be  void  •  •  •  jf  the 
interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership ;  or  if  the  subject  of  insurance  be  a  building  on  ground 
not  owned  by  the  insured  in  fee  simple.'* 

And  also  the  following  provision : 

**This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  endorsed  hereon  or  added 
hereto,  and  no  officer,  agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision  or  condition  of  the 
policy  except  such  as  by  the  terms  of  this  policy  may  be  sub- 
ject of  agreement  indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer,  agent,  or  representative 
shall  have  such  power  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions  unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shall  any  privilege  or  per- 
mission affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached.'* 

As  a  defense  to  the  action  the  defendant  pleaded  the  foregoing 
conditions  and  alleged  that  said  plaintiff  was  not  the  uncondi- 
tional and  sole  owner  of  said  property,  nor  did  it  own  the  ground 
upon  which  said  building  was  situated,  and  for  that  reason  said 
policy  was  null  and  void. 


NISI  PRIUS  REPORTS— NEW  SERIES.  51 


1909.]  Union  Agricultural  Society  v.  Insurance  Co. 

In  reply  thereto  the  plaintiff  alleged  that  at  the  time  the  policy 
of  insurance  was  drawn  up  and  delivered  to  the  plaintiflP  the  de- 
fendant well  knew  and  fully  understood  that  the  land  on  which 
the  building  in  question  was  insured  was  not  owned  in  fee  simple 
by  the  plaintiff,  but  that  the  plaintiff  was  the  owner  of  a  lease 
of  the  same  for  ninety-nine  years ;  that  fully  understanding  said 
facts  the  defendant  itself  drew  up  said  policy  and  delivered  .the 
same  to  the  plaintiff,  and  that  the  plaintiff  in  no  wise  misrepre- 
sented to  or  concealed  said  facts  as  to  the  ownership  of  s&id 
land  or  the  interest  of  the  plaintiff  in  said  land  from  the  defend- 
ant, and  claimed  that  the  defendant  was  estopped  from  setting 
up  the  claim  that  the  plaintiff  was  not  the  unconditional  and  sole 
owner  of  the  land  on  which  the  building  in  question  was  situated. 

Upon  the  trial  of  the  case  plaintiff  offered  evidence  tending  to 
prove  that  the  agent  of  the  defendant  who  issued  the  policy  knew 
at  the  time  it  was  issued  that  the.  building  in  question  stood  upon 
leased  land  and  that  the  plaintiff  was  not  the  owner  in  fee  simple 
of  such  land.  Objection  was  made  to  this  testimony,  which  ob- 
jection was  overruled  and  exception  noted. 

The  real  ground  of  the  objection  was  not  stated  to  the  court  at 
the  time  of  the  trial,  and  the  plaintiff's  claim  appearing  to  be  a 
meritorious  one  and  the  defense  a  highly  technical  one,  the  court, 
in  the  hope  that  there  might  be  found  some  legal  ground  upon 
ivhich  to  support  this  action,  admitted  the  testimony,  and  the 
jury  was  instructed  that  if  the  company  knew  of  the  condition  of 
the  title*  at  the  time  the  policy  was  issued  that  it  was  estopped 
to  claim  that  condition  as  a  defense,  and  the  jury  having  found 
for  the  plaintiff,  the  question  is  now  before  the  court  upon  a 
motion  for  a  new  trial. 

Since  said  trial  the  court  has  had  an  opportunity  to  make  an 
investigation  of  the  law  on  the  subject  that  could  njot  be  made 
during  the  trial,  and  I  have  come  to  the  conclusion  that  under 
the  law  as  it  is,  no  successful  suit  can  be  maintained  on  this 
policy,  at  least  without  reforming  the  policy,  and  by  this  remark 
I  do  not  mean  to  intimate  that  there  was  any  evidence  intro- 
duced at  the  trial  which  would  warrant  a  reformation  of  the 
policy. 

It  seems  that  in  early  times  in  this  country  insurance  policies 
were  construed  strictly  against  the  insurance  company  and  in 
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favor  of  the  insured,  on  the  theory  that  the  policy  was  prepared 
by  expert  attorneys  employed  by  the  company  and  contained 
many  restrictions  and  conditions  printed  in  fine  printing  and 
in  such  a  manner  as  not  to  be  readily  understood  by  the  insured^ 
and  many  of  the  decisions  sustaining  recoveries  on  policies  were 
rendered  before  the  policies  contained  the  condition  last  above 
referred  to  in  reference  to  the  authority  of  the  agent  to  waive 
any  of  the  conditions  or  provisions  of  the  policy  unless  the  waiver 
was  in  writing  indorsed  upon  such  policy.  And  even  after  such 
condition  was  contained  in  the  policies  it  was  held  that  such 
restrictions  upon  llie  power  of  the  agent  could  not  be  deemed  to 
apply  to  those  conditions  which  related  to  the  inception  of  the 
contract  when  it  appeared  that  the  agent  had  delivered  the  con- 
tract and  received  the  premiums  with  a  full  knowledge  of  the  act- 
ual situation^  and  it  was  said  that  to  take  the  benefit  of  a  con- 
tract with  full  knowledge  of  all  the  facts  and  attempt  after- 
wards to  defeat  it  when  called  upon  to  perform,  by  asserting 
conditions  relating  to  those  facts,  would  be  to  claim  that  no  con- 
tract was  made  and  thus  operate  as  a  fraud  upon  the  insured. 
That  was  the  theory  that  I  took  of  this  case  when  it  was  sub- 
mitted. It  seemed  to  me  that  if  the  insurance  company  knew 
that  the  property  insured  was  upon  leased  ground  and  issued 
a  policy  stating  that  if  it  was  upon  leased  ground  the  policy 
should  be  void,  that  it  thereby  issued  a  policy  which  it  knew  at 
the  time  of  its  issue  was  void  and  accepted  pay  therefor,  and 
that  such  a  transaction  was  a  fraud  upon  the  insured  and  that 
it  was  the  duty  of  the  court  to  relieve  against  such  fraud. 

But  the  later  decisions,  while  recognizing  the  rule  that  am- 
biguous language  in  an  insurance  contract  is  to  be  construed 
against  the  company,  dfetermine  that  **  policies  of  insurance 
should  be  construed,  like  other  contracts,  so  as  to  give  effect  to  the 
intention  and  express  language  of  the  parties"  (Travelers  Ins. 
Co.  V.  Myers,  62  Ohio  St.,  529),  and  it  has  accordingly  been 
held  that  where  an  insured  accepts  a  policy  he  is  thereby  as- 
sumed to  know  of  the  terms  of  the  contract  contained  therein 
and  is  bound  by  them  to  the  same  extent  as  if  the  contract  had 
been  discussed  and  all  of  its  conditions  had  been  carefully  con- 
sidered and  agreed  upon  and  then  reduced  to  writing  by  the 
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parties  and  signed  by  them  {TJnion  Cent,  lAfe  Ins,  Co,  v.  Hooky 
62  Ohio  St.,  256),  and  by  the  great  weight  of  authority  it  is 
held  that  parol  evidence  is  not  admissible  to  show  that  when  the 
contract  was  entered  into,  the  agent  and  the  insured  agreed  upon 
other  and  different  terms  than  those  contained  in,  or  indorsed 
upon,  the  policy,  and  that  the  knowledge  of  the  agent  of  the 
company  of  facts  which  rendered  the  policy  void  when  issued 
could  not  be  received  in  evidence  in  an  action  at  law  upon  a 
policy  for  the  purpose  of  estopping  the  company  from  asserting 
the  invalidity  of  the  policy  on  grounds  which  the  agent  knew  at 
the  time  of  the  issuing  of  the  policy  rendered  the  policy  void. 

In  an  early  case  in  Ohio  where  the  insured  informed  the 
agent  fully  of  the  condition  of  the  title  to  his  property  and  the 
agent  advised  him  that  the  transaction  he  fully  explained  to  him 
did  not  amount  to  an  incumbrance  upon  the  property  and  ac- 
cordingly wrote  in  the  application  that  the  same  was  owned  by 
the  insured  and  was  not  incumbered,  when  as  a  matter  of  fact 
the  transaction  amounted  in  law  to  an  incumbrance  upon  the 
property,  and  while  it  was  held  in  that  case  that  a  court  of 
chancery  had  power  to  reform  the  policy,  it  was  further  held 
that: 

**The  written  application  being  a  part  of  the  policy,  the  repre- 
sentations therein  contained  amount  to  a  warranty,  and  if  they 
are  untrue  the  policy  is  void.  Nor  can  parol  testimony,  in  the 
absence  of  mistake  on  the  part  of  the  assured,  and  misrepre- 
sentation on  the  part  of  the  insurer,  be  received  to  explain  or 
contradict  a  written  application ;  nor  to  say,  that  in  fact  the  in- 
surer or  his  agent  knew  the  true  state  of  facts. ' ' 

And  it  was  said  in  that  case  if  the  insured  under  those  circum- 
stances "had  chosen  to  put  down  his  property  as  unincumbered, 
when  it  was  not  of  his  own  will,  without  any  mistake  on  his  part, 
or  any  inducement  on  the  part  of  the  company  or  their  agent,  to 
do  so,  the  policy  would  have  been  void,  although  the  company 
were  acquainted  with  the  true  situation  of  the  property.'* 
Harris  v.  Iiisurance  Co,,  18  Ohio,  116. 

In  another  case  it  was  said : 

**The  fourth  point  of  controversy  relates  to  that  condition  of 
the  policy  which  declares  that  *in  case  of  any  other  insurance 
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upon  the  property,  not  notified  to  said  company,  and  mentioned 
in  or  indorsed  upon  this  instrument,  then  this  policy  shall  be 
void  and  of  no  effect.  *  The  importance  of  this  condition,  and  the 
necessity  of  complying  with  it  on  the  part  of  the  insured,  were 
considered  by  this  court,  at  great  length,  in  a  former  hearing  of 
the  case;  and  the  conclusions  then  arrived  at,  by  a  majority  of 
the  court,  are  sanctioned  and  confirmed  by  us  all,  and  have  been 
sustained  by  fresh  authority.  They  were,  that  in  an  action  on 
the  policy  no  other  evidence  than  that  provided  for  in  the  con- 
tract itself  could  be  received  to  show  that  notice  of  prior  or  subse- 
quent insurance  had  been  given ;  or  to  prove  a  waiver  of  the  con- 
dition itself,  made  at  the  time  of  delivering  the  instrument." 
Fellotvs  V.  Insurance  Co.,  2  Disn.,  128. 

In  another  case: 

*  *  If,  however,  the  insured  seeks  any  relief  from  acts  of  the  in- 
surance company,  or  its  agent,  before  the  delivery  of  the  policy, 
and  att^mpts  to  prove,  by  prior  statement  and  conduct,  that  the 
contract  is  different  from  the  one  actually  signed  (in  the  absence 
of  a  claim  of  fraud  vitiating  the  same),  his  acceptance  of  the 
written  contract  under  the  circumstances  should  merit  the  usual 
punishment  prohibiting  the  introduction  of  oral  evidence  to  alter 
the  terms  of  the  policy,  and  the  interests  of  all  parties  would  be 
best  subserved  by  relegating  the  insured  to  a  court  of  equity  to 
reform  his  contract  and  to  show,  by  the  more  stringent  rule  to 
be  there  applied,  that  his  claim  in  equity  is  supported  by  clear, 
convincing  and  satisfactory  evidence,  and  that  the  signed  x)olicy 
is  not  the  actual  contract  entered  into  between  them.  Oral  agree- 
ment or  statements  made  prior  to  or  contemporaneously  with 
the  written  policy  to  be  available  are,  therefore,  to  be  set  up  in 
an  action  to  reform  such  instrument.''  Kehm  v.  Insurance  Co. 
8  N.  P.,  542. 

'*In  an  action  to  recover  on  a  written  contract  for  life  in- 
surance and  upon  an  alleged  subsequent  verbal  modification  of 
the  same,  statements  and  representations  made  by  the  agent  who 
solicited  the  policy,  prior  to  and  contemporaneous  with  the  is- 
sue of  the  policy,  are  unadmissible  to  vary,  in  any  respect,  the 
terms  of  the  written  policy.  In  the  absence  of  proof  of  fraud 
or  mistake,  such  statements  and  representations  are  merged  in 
the  written  contract.''  Union  Cent,  Life  Ins.  Co.  v.  Hook,  62 
Ohio  St.,  256. 

**When  such  policy  contains  a  stipulation  that  *no  agent  has 
authority  to  waive  or  alter  anything  in  this  policy  contained,' 
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and  the  same  is  accepted  by  the  insured,  it  is  both  notice  to  and 
an  agreement  by,  the  insured  that  an  agent  has  no  authority  to 
waive  or  alter  anything  contained  in  the  policy. ' '  Travelers  Ivs. 
Co.  V.  Myers,  62  Ohio  St.,  529. 

This  strict  rule  of  excluding  parol  testimony  to  vary  the  terms 
of  a  written  contract  is  enforced  in  insurance  cases  even  as  to  a 
condition  subsequent,  such  as  where  the  policy  contains  a  pro- 
vision that  it  shall  be  void  if  the  personal  property  insured  shall 
be  thereafter  moved  to  another  location  without  the  consent  of 
the  company  in  writing  attached  to  the  policy. 

• 

"A  clause  in  a  policy  of  fire  insurance,  covering  personal 
property,  to  the  eflfect,  that  if  the  subject  of  the  insurance  be  or 
become  incumbered  by  chattel  mortgage  unless  othcirwise  pro- 
vided by  agreement  endorsed  thereon,  the  policy  sliall  be  void, 
admits  of  no  construction,  and  evidence  that  assurud  informed 
the  agent,  when  the  insurance  was  obtained,  that  the  property 
was  so  incumbered,  is  inadmissible,  as  varying  the  terms  of  the 
original  contract  and  such  facts  involve  no  question  of  waiver.  * ' 
Hammel  v.  Insurance  Co,,  4  C.  C. — ^N.  S.,  380. 

** Where  goods  insured  'while  located  and  contained  as  de- 
scribed herein,  and  not  otherwise'  under  a  standard  form  policy, 
are  removed  to  another  location  without  the  written  consent  of 
the  company  to  such  removal  indorsed  upon  the  policy,  there  can 
be  no  recovery  under  the  policy  for  loss  by  fire  sustained  after 
such  removal,  notwithstanding  the  insured  notified  the  agent 
of  the  company  of  the  proposed  removal  and  the  agent  said  he 
would  attend  to  the  matter  and  see  that  the  proper  entries  were 
made  so  that  the  insurance  would  be  preserved."  Welsh  &  Co. 
V.  Insurance  Co.,  6  C.  C. — N.  S.,  1. 

A  condition  in  reference  to  the  title  to  the  property  insured 
is  on  principle  the  same  as  a  condition  in  reference  to  the  exist- 
ence of  other  insurance  upon  the  property,  and  it  has  been  de- 
termined by  the  Supreme  Court  of  the  United  States  in  a  com- 
paratively recent  case  that: 

**An  insurance  company  can  not  be  deemed  to  have  waived  a 
condition  in  a  policy  of  fire  insurance  rendering  it  void  in  case 
other  insurance  had  been  or  should  be  made  upon  the  property 
unless  by  agreement  indorsed  thereon  or  attached  thereto,  be- 
cause its  agent  had  notice  or  knowledge  of  the  existence  of  other 
insurance  in  another  company  at  the  time  he  delivered  the 
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policy  and  received  the  premium,  where  such  policy  also  provided 
that  *no  oflScer,  agent,  or  other  representative  of  this  company 
shall  have  power  to  waive  any  provision  or  condition  of  this 
policy,  except  such  as  by  the  terms  of  the  policy  may  be  the  sub- 
ject of  agreement  indorsed  hereon  or  added  hereto;  and  as  to 
such  provisions  or  conditions  no  ofl&cer,  agent,  or  representative 
shall  have  power  or  be  deemed  or  held  to  have  waived  such  pro- 
visions or  conditions,  unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto;  nor  shall  any  privilege  or  permission 
affecting  the  insurance  under  this  policy  exist  or  be  claimed  by 
the  insured  unless  so  written  or  attached.'  "  Northern  Assur. 
Co.  V.  Building  Assn.,  183  U.  S.,  308. 

In  the  case  at  bar  it  is  conceded  that  the  subject  of  insurance 
was  '*a  building  on  ground  not  owned  by  the  insured  in  fee 
simple,''  and  it  follows  that  by  the  terms  of  the  policy  said 
policy  was  void  and  no  recovery  could  be  had  upon  said  policy, 
and  the  court  erred  in  admitting  testimony  tending  to  show 
that  the  company  knew  of  the  condition  of  the  title  at  the  time 
the  policy  was  issued,  because  the  only  knowledge  it  was  claimed 
the  company  had  was  the  knowledge  on  the  part  of  the  agent 
issuing  the  policy,  and  parol  testimony  of  his  knowledge  was 
not  admissible  to  vary  the  express  terms  of  the  policy. 

The  motion  for  a  new  trial  will  therefore  be  granted. 


CONrUCTINC  TITUDS  TO  CANAL  LANDS. 

Common  Pleas  Court  of  Licking  County. 

The  Columbus,  Newark  &  Zanesville  Electric  Railway 

Company  v.  John  Nelson  et  al. 

Decided,  AprU  Term,  1909. 

Title — Conflicting  Claims  to  the  Twelve  Foot  Strip  Above  and  Outside 
of  High-water  Mao'k  of  a  Canal  Reservoir — Land  Used  for  a  Reser- 
voir is  Used  for  Canal  Purposes — Grant  of  1825. 

Where  the  state  took  possession  of  government  land  for  canal  pur- 
poses under  the  provisions  of  the  act  of  Congress  of  May  24,  1825, 
the  title  of  the  holder  of  such  land  under  a  lease  from  the  state  is 
superior  to  that  claimed  under  a  patent  subsequently  issued  by  the 
United  States. 

W,  R,  Pomerene  and  J.  R.  Fitzgibbon,  on  behalf  of  plaintiffs. 
Flory  &  Flory,  contra. 
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Sewabd,  J.  (orally). 

This  case  is  submitted  to  the  court  upon  the  pleadings  and 
the  evidence.  The  suit  is  brought  by  the  two  railway  com- 
panies— the  Columbus,  Newark  &  Zanesville  Electric  Railway 
Company  and  the  Ohio  Electric  Railway  Company,  against 
Nelson  and  his  wife,  and  some  man  named  Bell,  whose  first 
name  is  not  given  in  the  petition.  I  do  not  know  why  his  name 
is  there.  I  do  not  know  whether  he  was  brought  in  by  sum- 
mons or  not,  and  no  allegation  seems  to  be  made  against  him. 

The  plaintiffs  allege  that  they  are  the  owners  of  certain  real 
estate  abutting  upon  Buckeye  lake  for  some  two  thousand  feet, 
and  running  back  a  distance  of  some  four  hundred  feet;  that 
the  defendants,  Nelsons,  are  preparing  to  and  will,  unless  re- 
strained, enter  upon  the  lands  of  plaintiffs,  dig  up  the  ground 
and  erect  buildings  thereon,  without  any  consent  or  authority 
from  the  plaintiffs.     An  injunction  was  asked  and  granted. 

The  answer  admits  that  the  plaintiff  owns  certain  real  estate, 
but  denies  that  they  have  any  interest,  right  or  title  to  these 
lands.  The  cross-petition  sets  up  title  in  the  state,  and  claims 
that  Mrs.  Nelson's  rights  are  based  upon  a  leasfte  from  the  state. 
She  says  that  she  was  erecting  a  pier  and  certain  structures 
upon  lots  48  and  49;  charges  that  the  plaintiffs  entered  upon 
the  same  and  removed  the  structures  and  destroyed  the  piers, 
and  she  prays  for  an  injunction. 

The  real  controversy  therefore  is  as  to  whether  the  plaintiffs, 
or  either  of  them,  own  the  real  estate  upon  which  the  defend- 
ants were  erecting  their  structures  or  building  the  piers. 

The  plaintiffs  claim  that  the  matter  in  dispute  is : 

1st.  As  to  whether  the  state  of  Ohio  has  title  to  a  strip  of 
ground  twelve  and  twelve  one-hundredths  feet  wide  above  and 
outside  of  high  water  mark. 

2d.     As  to  what  is  the  present  high  water-mark. 

3d.  As  to  what  was  the  original  high  water-mark  when  the 
reservoir  was  first  built. 

The  defendants  claim  that  the  matter  in  dispute  is  not  the 
twelve  and  twelve  one-hundredths  foot  strip,  but  whether  the 
plaintiffs  owned  or  had  any  interest  in  the  ground  upon  which 
she  was  erecting  her  structures.  She  claims,  and  I  think  not 
without  good  reason  'for  it,  that  the  two  buildings,  one  larger 
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than  the  other,  were  being  erected,  one  of  them  thirty-six  feet 
below  high  water-mark;  the  other  thirty  feet  below  high  water- 
mark, or  substantially  that  distance,  and  that  the  pier  was  about 
thirty  feet  below  high  water-mark.  So  that  if  her  contention 
is  true,  neither  of  these  buildings  nor  the  pier  approached  the 
twelve  and  twelve  one-hundredths  foot  strip.  And  I  think  she 
is  right  about  that;  I  think  that  neither  of  the  buildings  nor 
the  pier  interfered  with  or  approached  this  twelve  and  twelve 
one-hundredths  foot  strip.  This  strip  is  what  is  claimed  as 
necessary  for  the  berme  bank  of  the  canal;  and  it  is  claimed  to 
be  so  because  it  is  necessary  to  prevent  the  water  of  the  canal 
from  overflowing.  It  is  claimed  by  the  plaintiffs  that  that  does 
not  apply  to  the  reservoir — ^to  Buckeye  lake ;  but  the  court  does 
not  think  that  the  twelve  and  twelve  one-hundredths  foot  strip 
is  in  controversy  in  this  case.  The  plaintiffs  claim  title  through 
a  patent  issued  to  one  Holtsberry,  in  the  year  1842,  by  the 
United  States;  that  the  state  never  acquired  any  title  to  the 
land  patented  to  Holtsberry.  The  defendants  claim  title  by 
lease  from  the  state  of  Ohio  to  land  taken  possession  of  by  the 
state  for  canal  purposes.  There  is  some  controversy  as  to 
whether  this  was  for  canal  purposes  or  not.  The  court  thinks 
it  was.  The  reservoir  was  built  and  maintained  for  canal  pur- 
poses— to  feed  the  Ohio  canal.  It  is  not  claimed  that  the  state 
got  this  by  grant;  probably  in  some  few  instances  there  might 
be  some  deeds  from  individual  owners  of  the  lots,  but  there  are 
none  shown.  Whatever  title  the  state  got  has  come  not  by 
grant  but  under  the  provisions  of  Section  8  of  the  act  of  1825. 
That  act  recites  in  substance  that  it  shall  be  lawful  for  the 
canal  commissioners  to  enter  upon  and  take  possession  of  any 
lands  necessary  for  the  prosecution  of  the  improvements,  and 
in  case  any  lands  taken  possession  of  shall  not  be  granted  or 
given  to  the  statfe,  it  shall  be  the  duty  of  the  commissioners  to 
appoint  three  appraisers  who  shall  make  a  just  and  equitable 
appraisement  or  estimate  of  the  loss  or  damage,  etc.,  and  the 
land  so  appropriated  shall  thereby  be  vested  in  the  state  in  fee 
simple;  that,  within  a  certain  time,  the  persons  whose  lands 
were  thus  taken  by  the  state,  might  come  in  and  claim  the  amount 
of  damage  set  off  by  the  appraisers ;  and  if  they  did  not  do  it, 
the  land  became  the  property  of  the  state,  and  became  vested 
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in  the  state,  in  fee  simply,  by  virtue  of  this  section  of  the  stat- 
ute— Section  8  of  the  act  of  1825. 

The  53d  0.  S.,  521,  holds  that  any  lands  in  any  manner  ac- 
quired under  the  provisions  of  Section  8  of  the  act  of  1825,  be- 
came the  property  of  the  state  in  fee  simple. 

The  53d  O.  S.,  189,  3d  syllabus,  holds  to  the  same  effect : 

**By  force  of  the  provisions  of  Section  8  of  the  act  to  provide 
for  *the  internal  improvement  of  the  state  of  Ohio,  by  naviga- 
ble canals'  (23  0.  L.,  57),  whenever  the  state  actually  occupied 
a  parcel  of  land  for  canal  purposes,  a  fee  simple  title  thereto 
at  once,  and  by  virtue  alone  of  such  occupancy,  vested  in  the 
state." 

The  61st  0.  S.,  201,  holds  to  the  same  effect. 

It  is  claimed  by  the  plaintiff  that  the  patent  to  Holtsberry 
gave  title  as  against  the  state,  and  the  question  is :  What  would 
be  the  effect  of  the  state  taking  possession  of  the  lands  of  the 
United  States? 

Under  the  act  of  Congress,  dated  May  24,  1828,  shortly  after 
this  act  of  1825,  there  was  granted  .to  the  state  500,000  acres  of 
land  without  definite  description,  which  was  left  to  be  made 
definite  by  selection  made  by  the  state.  That  is,  the  United 
States  Government  simply  granted  500,000  acres  within  the 
boundaries  of  the  state  of  Ohio,  to  be  used  for  canal  purposes, 
without  definitely  describing  any  of  it,  or  saying  in  what  town- 
ship or  range  it  was  to  be  located,  leaving  it  to  the  state  to  make 
the  selection ;  and  after  the  state  had  made  the  selection,  the  land 
so  selected  and  appropriated  by  the  state  became  vested  in  the 
state  of  Ohio,  and  it  had  a  right  to  sell  it  to  raise  money  for 
the  purpose  of  building  the  canal ;  and  I  think  had  a  right  to 
appropriate  it  for  canal  purposes — any  land  so  selected — and 
the  title  became  vested  in  the  state,  in  fee  simple,  by  reason  of 
such  selection  or  appropriation. 

The  10th  0.  S.,  93,  deals  with  the  question  involved  here  as 
between  the  rights  of  Holtsberry,  or  his  grantee,  and  the  state : 

"The  fifth  and  sixth  sections  of  the  act  of  Congress  of  May 
24,  1828,  granting  lands  to  the  state  of  Ohio  for  the  construc- 
tion of  canals,  operated  as  a  present  grant,  requiring  only  the 
identity  of  the  lands  to  be  ascertained  to  become  perfect,  while 
a  purchaser  from  the  United  States,  and  holding  its  patent  of 
lands  in  fact  selected  under  the  sixth  section,  but  not  in  the 
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precise  mode  or  after  the  prescribed  requisites  stated  in  that 
section  had  been  complied  with,  who  had  no  notice  of  the  fact 
of  such  selection,  might  claim  to  be  preferred  to  a  grantee  from 
the  state,  yet  a  purchaser,  who  enters  the  land  and  takes  a  pat- 
ent, with  full  knowledge  of  a  selection  in  fact,  a  grant  by  the 
state,  and  a  possession  and  improvement  under  it,  hold  the  land 
against  such  grantee. 

**The  patent  from  the  United  States  does  not  preclude  an 
inquiry  into  equitable  claims  held  by  third  persons  prior  to  the 
patent,  and  the  imperfect  execution  of  the  power  to  grant  the 
lands  vested  in  the  state  by  the  act  of  Congress  might  create  in 
the  grantee  of  the  state  an  interest  or  claim  which  a  court 
would  protect,  or  legislation  might  properly  confirm;  and  a 
party  knowingly  and  intentionally  seeking  to  defeat  by  an  en- 
try and  patent,  such  interest  or  claim,  can  not  be  regarded  as 
holding  a  vested  right. 

' '  The  right  of  the  state,  and  the  confirmation  of  the  selection 
by  act  of  Congress,  were  sufficient  to  raise  a  presumption  that 
the  selection  was  in  fact  such  as  might  give  an  equitable  claim 
to  the  grantee  from  the  state." 

This  is  an  interesting  case  on  that  question,  and  the  court 
thinks  that,  under  the  testimony  here,  the  state  having  taken 
possession  of  this  land  in  1832,  sixteen  years  before,  or  at  least 
ten  years  before  Holtsberry  acquired  title  by  patent,  that  he 
could  not  acquire  title  by  patent  to  the  land  which  the  state  had 
before  appropriated  for  the  purposes  of  the  reservoir. 

And  so,  the  court  finds  in  favor  of  the  defendants  in  this  case. 


AS  TO  FEES  PAID  FOR.  RECOVERY  OF  TAXES  ON 

OMITTED  PROPERTY. 

Common  Pleas  Court  of  Richland  County. 

The  State  op  Ohio,  ex  rel  C.  H.  Huston,  Prosecuting 
Attorney,  v.  C.  H.  Workman  et  al. 

Decided,  April  Term,  1909. 

Pleading — In  an  Action  for  Recovery  of  Money  Paid  out  of  the  County 
Treasury  as  Fees  for  Collection  of  Taxes  on  Omitted  Property — No 
Cause  of  Action  Stated,  When. 

A  petition  for  recovery  of  money  paid  out  of  the  county  treasury  aa 
attorneys'  fees  for  the  collection  of  taxes  on  property  omitted  from 
the  tax  duplicate  is  demurrable  when  it  is  sought  to  recover  the 
whole  sum  paid,  and  there  is  no  offer  to  place  the  defendants  in 


NISI  PBIUS  REPORTS— NEW  SERIES.  61 


1909.]  State,  ex  rel,  v.  Workman  et  al. 

statu  quo,  and  there  is  no  allegation  of  fraud  or  mistake,  but  only 
the  averment  that  the  amount  paid  was  in  excess  of  the  value  of 
the  services  rendered. 

C.  H.  Huston,  for  plaintiff. 

C  H,  Workman,  and  Brucker  &  Cummins,  for  defendant. 

WiCKHAM,  J. 

The  petition  in  this  ease  was  filed  by  C.  H.  Huston,  as  prosecu- 
ting attorney  of  Richland  county,  Ohio,  who  sues  on  behalf  of 
the  county  of  Richland,  to  recover  the  sum  of  $18,500,  which  he 
alleges  was  illegally  drawn  from  the  treasury  of  Richland  county 
by  the  defendants. 

A  summary  of  the  facts  on  which  the  action  is  predicated  is : 

That  the  defendants,  on  the  19th  day  of  September,  1903,  re- 
ceived from  the  treasury  of  Richland  county,  out  of  the  public 
moneys  in  the  hands  of  the  treasurer,  the  sum  of  $18,500  as 
compensation  for  legal  services  rendered  by  them;  that  the  de- 
fendants and  Charles  Brumfield,  the  then  treasurer  of  Richland 
county,  entered  into  an  agreement  by  which  the  defendants  re- 
ceived said  sum  of  $18,500,  without  authority  of  law,  as  the  de- 
fendants at  the  time  well  knew. 

The  petition  further  avers  that  on  or  about  the  15th  day  of 
October,  1901,  the  then  auditor  of  Richland  county  placed  upon 
the  general  tax  duplicate  against  W.  S.  Kerr  and  M.  M.  Parker, 
executors  of  the  estate  of  John  Sherman,  deceased,  the  sum  of 
$263,928.42  as  personal  taxes  which  had  theretofore  been  omitted ; 
that  the  auditor  immediately  after  placing  said  taxes  upon  the 
duplicate,  certified  the  same  to  the  county  treasurer  for  col- 
lection ;  that  thereupon  the  treasurer  by  and  through  the  defend- 
ants brought  an  action  in  the  Court  of  Common  Pleas  of  Rich- 
land County  for  the  recovery  of  the  said  sum  of  $263,928.42 
against  the  said  W.  S.  Kerr  and  M.  M.  Parker,  as  such  execu- 
tors; that  thereafter  the  suit  brought  by  the  defendants  was 
settled,  by  the  terms  of  which  the  said  W.  S.  Kerr  and  M.  M. 
Parker,  as  such  executors,  paid  to  the  county  treasurer  the  sum 
of  $59,523.81;  that  thereupon  the  defendants  presented  to  the 
board  of  commissioners  of  Richland  county  a  claim  for  attor- 
ney fees  in  the  case  brought  by  them  for  the  treasurer  against 
said  executors  in  the  sum  of  $18,500,  and  that  the  same  was 
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thereupon  allowed  and  paid  out  of  the  county  funds  of  Rich- 
land county;  that  the  amount  of  money  so  received  by  the  de- 
fendants was  greatly  in  excess  of  the  actual  value  of  the  serv- 
ices performed  by  them. 

The  remaining  allegations  of  the  petition  are  to  the  effect  that 
the  money  so  allowed  by  the  county  commissioners  and  paid  to 
the  defendants  by  the  treasurer  of  the  county  was  without  au- 
thority of  law  and  illegal. 

To  this  petition  the  defendants  filed  an  answer  containing 
six  defenses,  to  which  a  general  demurrer  was  filed  by  the  rela- 
tor to  each  of  the  second,  third,  fourth,  fifth  and  sixth  defenses, 
and  the  cause  is  submitted  to  the  court  on  that  demurrer. 
.  The  demurrer  searches  the  record,  and  the  rule  of  pleading  is 
that  upon  a  demurrer  the  court  will  view  the  whole  record  and 
give  judgment  to  the  party  who  thereon  appears  entitled  to  it. 
Trott  v.  Sarchett,  10  0.  S.,  241. 

The  point  is  made  by  counsel  for  the  defendants  that  the  peti- 
tion does  not  state  a  cause  of  action;  and  in  considering  that 
question  it  is  to  be  remembered  that  it  is  not  an  action  brought 
to  recover  the  difference  between  the  value  of  the  services  ren- 
dered by  the  defendants  and  the  compensation  received  therefor 
by  them.  The  petition  alleges  that  the  services  were  not  worth 
the  sum  of  $18,500,  but  it  does  not  aver  what  the  value  of  the 
services  were,  and  is  essentially  a  petition  for  the  recovery  of 
the  whole  sura  paid  by  the  treasurer  to  the  defendants,  and  can 
not  be  regarded  as  a  petition  for  the  recovery  of  damages  by 
reason  of  excessive  charges. 

The  petition  does  not  allege  fraud  or  mistake  on  the  part  of 
the  defendants,  the  county  treasurer  or  the  county  commis- 
sioners, or  any  of  them.  It  does  not  allege  fraud  or  extortion 
in  the  execution  of  any  contract  by  the  defendants.  It  does 
allege  that  the  money  was  paid  to  the  defendants  for  services 
rendered,  and  it  also  avers  that  the  amount  received  was  in  ex- 
cess of  the  real  value  of  the  services.  Assuming  for  the  purpose 
of  the  demurrer  that  the  money  was  received  by  the  defendants 
without  warrant  of  law,  and  therefore  illegally  drawn  from  the 
treasury,  the  plaintiff  must  allege  facts  sufficient  to  authorize  a 
recovery,  or  the  petition  is  demurrable. 
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We  think  the  case  of  State,  ex  ret  Hunt,  v.  Fronizer,  77  0.  S., 
451,  is  decisive  of  the  questions  in  the  case  at  bar.  The  syllabus 
of  that  case  is: 

**  Section  1277,  Revised  Statutes,  which  authorizes  the  prose- 
cuting attorney  to  bring  an  action  to  recover  back  money  of  the 
county  which  has  been  misapplied  or  illegally  drawn  from  the 
county  treasury,  does  not  authorize  the  recovery  back  of  money 
paid  on  a  county  conunissioners'  bridge  contract  fully  executed, 
but  rendered  void  by  force  of  Section  28346,  because  of  the  lack 
through  inadvertence  of  a  certificate  by  the  county  auditor  that 
the  money  is  in  the  treasury  to  the  credit  of  the  fund,  or  has 
been  levied  and  is  in  process  of  collection,  there  being  no  claim 
of  unfairness  or  fraud  in  the  making,  or  fraud  or  extortion  in 
the  execution  of  such  contract  for  such  work,  nor  any  claim  of 
effort  to  put  the  contractor  in  statu  quo  by  return  of  the  bridge, 
or  otherwise,  the  same  having  been  accepted  by  the  board  of 
commissioners,  and  incorporated  as  part  of  the  public  highway.'* 

The  principle  of  the  case,  the  syllabus  of  which  we  have  just 
read,  applies  to  the  case  before  us.  There  is  no  allegation  in 
the  petition  that  Richland  county  has  put  or  offered  to  put  the 
defendants  in  statu  quo;  indeed,  it  would  be  impossible  to  ac- 
complish that  result.  The  answers  allege  the  facts,  and  for  the 
purposes  of  the  demurrer  are  admitted  to  be  true,  that  the  defend- 
ants under  a  contract  with  the  county  commissioners  performed 
all  legal  services  necessary  to  bring  about  a  compromise  with 
the  executors  of  the  estate  of  John  Sherman,  deceased,  and 
through  their  eflPorts  secured  the  sum  of  $62,500,  out  of  which 
was  paid  the  compensation  agreed  upon  between  the  commis- 
sioners and  the  defendants,  the  sum  of  $18,500.  The  county 
commissioners  could  not  return  to  the  defendants  the  time  spent 
by  them  in  the  prosecution  of  that  suit,  and  in  its  preparation 
for  trial,  nor  could  they  return  any  of  the  services  rendered  by 
the  defendants.  The  only  thing  possible  to  be  done  would  be  to 
reimburse  the  defendants  for  the  expense  incurred  by  them,  and 
there  was  no  oflfer  to  do  that. 

In  the  case  of  Hunt  v.  Fronizer,  supra,  the  action  was  brought 
hy  the  prosecuting  attorney  of  Sandusky  county,  under  Section 
1277,  Revised  Statutes,  to  recover  an  amount  of  money  paid  by 
the  county  commissioners  for  certain  bridges  and  repairs,  with- 
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out  placing  Fronizer,  the  contracting  party,  in  statu  quo.  The 
Supreme  Court  held  that  no  recovery  could  be  had ;  that  the  law 
would  leave  the  parties  where  they  had  placed  themselves. 

We  can  see  no  difference  in  principle  between  the  furnishing 
of  material  for  the  construction  of  bridges  and  labor  in  their 
construction,  and  services  rendered  by  an  attorney  in  the  prose- 
cution of  an  action  at  law,  which  results  in  a  benefit  of  the  county. 
To  quote  the  language  of  the  Supreme  Court  in  that  case : 

« 

**Such  a  recovery  is  not  authorized.  The  principle  applicable 
to  the  situation  is  the  equitable  one  that  where  one  has  acquired 
possession  of  the  property  of  another,  through  an  unauthorized 
and  void  contract,  and  has  paid  for  the  same,  there  can  be  no 
recovery  back  of  the  money  paid  without  putting,  or  showing 
readiness  to  put  the  other  party  in  statu  quo,  and  that  rule  con- 
trols this  case,  unless  such  recovery  is  plainly  authorized  by  the 
statute.  The  rule  rests  upon  that  principle  of  common  honesty, 
that  imposes  an  obligation  to  do  justice  upon  any  persons,  natural 
as  well  as  artificial,  and  is  recognized  in  many  cases.'* 

The  authorities  cited  by  counsel  are  beside  the  question  pre- 
sented on  this  demurrer,  and  I  need  only  to  refer  counsel  to  the 
opinion  in  the  case  of  Hunt  v.  Fro^iizer,  supra,  for  an  illustra- 
tion of  those  authorities  and  the  reasons  why  they  are  inappli- 
cable. 

Our  opinion  being  that  the  petition  in  this  case  states  no 
cause  of  action  against  the  defendants,  it  results  that  the  peti- 
tion should  be  dismissed  at  the  costs  of  the  relator,  unless  it  is 
desired  to  amend,  in  which  event  leave  will  be  granted  to  the 
relator  to  file  an  amended  petition.  Headington  v.  Neff,  7  Ohio, 
pt.  1,  229 ;  Railroad  Co.  v.  Mowatt,  35  O.  S.,  284. 
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FIXING  VALUES  OF  A  RIGHT-OF-WAY  THROUGH  A  FARM. 

Common  Pleas  Court  of  Richland  County. 

The  Plymouth  &  Shelby  Traction  Company  v.  James  H. 

Dempsey  et  al. 

Decided,  April  Term,  1909. 

Eminent  Domain — Interference  with  Farm  Drainage  by  Building  of 
Railway — Rule  for  Estimating  Damages  to  Residue— General  and 
Incidental  Benefits — Competency  of  Testimony — Impressions  of 
Jury  on  View  of  Premises  not  Evidence— Charge  of  Court. 

1.  In  condemnation  proceedings  brought  by  a  traction  company  seek- 

ing to  appropriate  a  right-of-way  through  a  farm,  the  owner  must 
be  paid  for  the  land  taken  its  fair  market  value  at  the  time  it  is 
taken,  and  testimony  tending  to  introduce  the  element  of  probable 
benefit  to  the  farm  from  the  building  of  the  road,  or  as  to  the  price 
at  which  the  farm  may  have  been  offered  for  sale  is  incompetent. 

2.  Testimony  as  to  interference  with  drainage  pipes  and  destruction  of 

a  part  of  the  underground  drainage  system  of  the  farm  is  compe- 
tent. 

3.  It  is  not  error  to  refuse  to  give  a  special  charge,  which  in  effect 

tells  the  Jury  that  the  impressions  from  viewing  the  premises  was 
evidence  and  better  evidence  than  the  testimony  of  witnesses  whose 
testimony  may  be  in  conflict  therewith  as  to  physical  features  and 
general  facts  relating  to  the  land. 

Wickham,  J. 

This  action  was  brought  by  the  plaintiff  in  the  Probate  Court 
of  Richland  County,  to  appropriate  a  right-of-way  across  the 
lands  of  the  defendants  for  an  electrice  railroad.  The  road 
was  constructed  and  in  operation  when  the  petition  was  filed. 
The  cause  was  tried  in  the  probate  court,  a  verdict  was  rendered 
for  the  defendants  finding  the  value  of  the  lands  taken,  and  the 
damages  to  the  residue.  A  judgment  was  rendered  on  the  ver- 
duct,  a  motion  for  a  new  trial  was  filed  and  overruled,  and  a  pe- 
tition in  error  filed  in  this  court  to  reverse  that  judgment. 

The  plaintiff  in  error  claims  there  was  error  prejudicial  to  it 
in  the  trial  in  the  court  below  in: 

1.  The  exclusion  of  evidence  offered  by  the  plaintiff  in  error. 

2.  The  admission  of  evidence  offered  by  the  defendants 
in  error. 
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3.  The  court's  charge  to  the  jnr>',  and 

4.  The  refusal  to  charge  as  requested  by  the  plaintiff  in  error. 
We  will  consider  these  assignments  of  error  in  their  order. 

1.  Was  there  error  in  the  exclusion  of  evidence  offered  by 
the  plaintiff  in  error! 

It  was  the  opinion  of  counsel  for  plaintiff  in  error  at  the  time 
of  the  trial  below,  and  is  argued  by  them  here,  that  the  rule  of 
damages  to  the  residue  of  the  land  after  deducting  the  amount 
actually  appropriated,  would  be  the  difference  in  value  of  that 
residue  l)efore  the  road  was  built  and  its  value  after,  taking  into 
account  the  general  benefits  to  the  farm,  or  the  amount  it  would 
be  enhanced  in  ^'alue  by  reason  of  the  conveniences  afforded  by 
the  road. 

Entertaining  this  view,  counsel  asked  James  Dempsey,  a  wit- 
ness for  the  defendants,  on  cross-examination  (Rec,  p.  75) : 

**Q.  Don't  you  think,  Mr.  Dempsey,  if  that  farm  was  put  on 
the  market  it  would  sell  better  with  the  electric  line  through 
there  than  it  would  without?" 

Again,  on  the  same  page: 

''Q.  Considering  what  accommodations  and  conveniences 
come  to  that  farm  by  reason  of  the  electric  line,  don't  you  be- 
lieve it  would  bring  on  the  market  today  more  than  it  would  if 
the  line  was  not  there?" 

Isaac  Stein  was. called  as  a  witness  for  the  defendants,  and 
testified  to  the  value  of  the  residue  before  and  after  the  road 
was  built,  and  on  cross-examination  by  plaintiff  in  error  he  was 
asked   (Rec.,  p.  8)  : 

**Q.  You  would  not  consider  it  (the  railroad)  any  conven- 
ience, would  you? 

**Q.  Do  you  consider  that  the  electric  line  would  not  add 
anything  to  the  value  of  the  farm? 

*'Q.  In  fixing  the  value  of  the  farm  before  and  after  the 
(fonstruction  of  the  line,  you  don't  take  into  consideration  the 
convenience  that  the  road  is  to  the  farm?" 

On  page  10: 

''Q.  Do  you  think  that  the  farm  would  not  bring  more  today 
than  it  would  before  the  road  was  constructed  ? 
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*'Q.  Do  you  think  that  the  farm  in  the  same  market  would 
not  bring  more  after  the  road  was  constructed  than  it  would 
without  it? 

*'Q.  Isn't  it  a  fact,  Mr.  Stein,  that  when  these  farms  through- 
out the  country  are  put  on  the  market,  one  of  the  elements  argued 
in  favor  of  them  is  that  they  have  an  electric  railroad  in  front  of 
them ! ' ' 

Defendants'  witness,  Gautschall,  who  testified  in  chief  that 
the  land  was  worth  $100  an  acre  before  the  road  was  con- 
structed, was  asked  on  cross-examination  (Rec,  p.  54) : 

**Q.  Now,  considering  all  the  conveniences  the  farm  gets 
from  the  railroad,  and  the  depreciation  that  is  caused  by  the 
railroad  passing  along  it — considering  everything  that  would  go 
to  enhance  the  farm  because  of  the  construction  of  the  railroad 
and  the  running  of  ears  there — do  you  say  that  farm  is  not 
worth  $100  an  acre? 


yj 


Objections  by  the  defendants  were  sustained  to  all  these  ques- 
tions by  the  trial  court.  There  were  other  questions  asked  these 
and  other  witnesses  called  by  the  defendants,  to  which  exceptions 
were  sustained,  but  they  were  of  the  same  character  as  questions 
cited,  and  it  would  serve  no  useful  purpose  to  refer  to  them. 

In  addition  to  the  evidence  excluded  on  cross-examination, 
plaintiff  in  error  called  witnesses  who  testified  in  chief  that  the 
farm  was  worth  as  much  or  more  after  the  construction  of  the 
road  than  before.  And  when  it  was  made  to  appear  by  cross- 
examination  that  these  witnesses,  in  fixing  the  value  of  the  farm 
after  the  road  was  built,  took  into  account  the  enhancement  of 
the  value  by  reason  of  the  conveniences  offered  by  the  road,  the 
court  sustained  motions  to  exclude  that  part  of  the  answers  fixing 
the  value  after  the  construction  of  the  road.  And  these  arc  as- 
signments of  error  on  the  ground  of  exclusion  of  evidence. 

In  our  opinion  this  evidence  offered  by  the  plaintiff  in  error 
was  incompetent,  and  was  rightly  excluded  by  the  trial  court. 
The  rule  of  damages  in  such  cases  was  established  by  our  Su- 
preme Court  in  an  early  case,  and,  we  believe,  has  never  been 
deviated  from,  except  in  rare  cases  and  under  peculiar  facts,  as 
where  local  incidental  benefits  accrue  to  the  land  by  reason  of 
the  improvement,  which  is  not  true  in  the  case  at  bar.  And 
when  such  facts  exist  the  case  is  regarded  as  an  exception  to  the 
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general  rule  of  cases.     I  refer  to  Gcisey  v.  Ry.  Co.,  4  0.  S.,  308, 
and  read  the  last  two  paragraphs  of  the  syllabus  of  that  ease: 

**The  provisions  of  Article  I,  Section  19,  and  Article  XIII, 
Section  5,  of  the  Constitution — the  one  requiring  compensation 
to  be  made  without  deduction  for  benefits,  when  property  is  ap- 
propriated to  public  use,  and  the  other  providing  for  compensa- 
tion irrespective  of  benefits,  where  it  is  taken  by  a  corporation  for 
a  right-of-way — are,  in  legal  effect,  identical. 

*-When  taken  under  either  section  its  fair  market  value  in 
cash,  at  the  time  it  is  taken,  must  be  paid  the  owner,  and  the 
jury,  in  assessing  the  amount,  have  no  right  to  consider  or  make 
any  use  of  the  fact  that  it  has  been  increased  in  value  by  the 
proposal  or  construction  of  the  improvement." 

This  authority  is  followed  by  other  decisions  of  our  supreme 
and  circuit  courts.  Ry.  Co.  v.  Ball,  5  0.  S.,  568;  Ry.  Co.  v. 
Longworthy  30  O.  S.,  108 ;  Lorain  St.  Ry.  Co.  v.  Sinning,  17  C. 
C  649;  Martin  v.  Village  of  Bond  Hill,  7  C.  C,  271. 

In  addition  to  the  foregoing  questions,  ^Mr.  Dempsey  was  asked 
some  questions  on  cross-examination  by  plaintiff  in  error  rela- 
tive to  some  offer  or  offers  he  had  received  for  the  farm  and  cer- 
tain chattel  property;  and  also,  whether  he  had  not  offered  the 
farm  for  sale  since  the  road  was  constructed  for  $35,000. 

Exceptions  were  sustained  to  these  questions,  and  it  is  claimed 
that  was  error. 

What  Mr.  Dempsey  may  have  asked  for  the  farm  would  not 
be  competent  evidence  of  its  value;  and  if  it  w^re.  it  would  in- 
clude the  general  benefits  to  the  farm,  if  any,  derived  from  the 
conveniences  of  the  road.  Much  less  would  it  be  competent  to 
testify  what  he  had  asked  for  the  farm  and  certain  chattel  prop- 
erty. 

There  was  no  error  in  the  exclusion  of  this  evidence. 

2.  Was  there  error  in  the  admission  of  evidence  offered  bv 
defendants  in  error? 

The  error  complained  of  in  this  behalf  was  testimony  tending 
to  show  that  there  was  about  thirteen  miles  of  tile  drainage  in 
the  farm,  and  that  when  the  railroad  was  constructed  some  of 
the  tile  drains  were  disturbed  and,  as  drains,  were  destroyed 
for  the  want  of  an  outlet. 
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We  think  it  was  proper  to  show  the  condition  of  the  farm 
after  the  construction  of  the  road  for  the  purpose  of  determining 
its  cash  value.  Its  condition  could  only  be  shown  by  proving 
what  change  was  made  in  it  by  the  construction  of  the  road. 
With  its  drainage  destroyed,  it  would  be  land  without  drainage, 
and  that  is  certainly  an  element  to  be  considered  in  fixing  the 
value  of  lands. 

As  we  understand  the  record,  the  evidence  was  offered  for  that 
purpose  and  no  other.  It  was  not  offered  to  show  any  special 
damage  to  the  underground  drains.  No  question  was  asked  a 
witness,  and  no  witness  attempts  to  fix  any  amount  of  damages 
arising  from  the  disturbance  of  drains. 

There  was  no  error  in  the  admission  of  that  evidence. 

3.     Was  there  error  in  the  court's  charge? 

Plaintiff  in  error  claims  error  prejudicial  to  it  in  the  court's 
charge  in  two  particulars.     The  court  chai-ged: 

**In  finding  the  value  of  the  residue  of  the  land  you  will  not 
take  into  consideration  any  general  benefits  which  might  accrue 
to  said  farm  by  reason  of  the  construction  and  operating  a  trac- 
tion line  through  said  farm.  By  general  benefits  is  meant  such 
benefits  as  are  shared  by  the  property  owners  generally  along 
said  traction  line;  if,  however,  you  find  any  incidental  local 
benefits,  such  as  apply  alone  to  this  farm  or  tract  of  land,  and 
not  to  the  lands  generally  along  the  route  of  said  traction  line, 
you  may  consider  them  in  estimating  damages. ' ' 

We  have  already  seen  that  under  the  Constitution,  and  deci- 
.sions  of  our  courts,  a  land  owner  is  entitled  to  compensation  for 
land  taken  and  damages,  without  deduction  for  general  benefits, 
and  there  was  no  error  in  that  part  of  the  charge  in  which  the 
court  so  instructed  the  jury. 

It  is  not  altogether'  clear  to  the  court  on  what  ground  the 
plaintiff  in  error  claims  error  in  this  particular  paragraph  of 
the  trial  court's  charge.  The  paragraph  may  be  separated  into 
three  elements  or  parts: 

1.  The  instruction  that  general  benefits  are  not  to  be  de- 
ducted. 

2.  The  definition  of  general  benefits. 

3.  The  instruction  in  reference  to  incidental  local  benefits. 


70  RICHLAND  COUNTY  COMMON  PLEAS. 

Traction  Company  v.  Dempsey.  [Vol.  IX,  N.  S. 

We  have  already  said  there  was  no  error  in  instructing  the 
jury  that  no  deduction  should  be  made  for  general  benefits.  Nor 
do  we  think  the  court's  definition  of  general  benefits  was  error 
prejudicial  to  plaintiffs  in  error.  We  are  inclined  to  think  the 
definition  is  inaccurate  and  too  limited ;  if  so.  the  limitation  and 
inaccuracy  is  more  favorable  to  the  plaintiff  in  error  than  other- 
wise. • 

The  part  relative  to  local  incidental  benefits  should  have  been 
omitted.  The  facts  of  the  case  did  not  call  for  it.  We  regard 
it,  however,  as  harmless  to  plaintiff  in  error.  Its  effect  is,  alto- 
gether, problematical.  It  might  be  nil,  or  it  might  mislead  the 
iwry  in  favor  of  the  plaintiff  in  error;  it  could  not  in  any  event 
prejudice  it. 

We  find  no  prejudicial  error  in  the  charge. 

4.  Did  the  trial  court  err  in  refusing  to  charge  as  requested 
by  plaintiff  in  error?  The  plaintiff  below,  plaintiff  in  error 
here,  presented  to  the  court  six  special  instructions  in  writing, 
which  it  asked  the  court  to  give  to  the  jury.  The  first  request 
the  court  gave  in  the  general  charge,  in  substance,  and  in  nearly 
the  language  asked.  No  special  error  is  now  claimed  by  counsel 
in  argument  for  the  refusal  of  the  court  to  give  this  request  as 
presented. 

The  second  request  contains  the  following: 

*VAnd  if  its  value  (the  residue  of  the  land)  is  greater  (after 
construction)  than  the  value  before  the  construction  thereof,  then 
,  your  verdict  should  be  for  the  plaintiff,  the  railroad  company." 

m 

The  effect  of  that  instruction  would  be  that  the  railroad  com- 
pany would  have  the  right  to  take  the  land  of  the  defendants 
without  compensation,  and  also  require  the  defendants  to  pay 
the  railroad  company  a  sum  of  money  equal  to  the  enhanced 
value  of  the  farm.  No  one  would  seriously  contend  that  to  bo 
the  law. 

The  third  request  is  substantially  the  same  as  the  second. 

The  fourth  request,  if  given,  would  have  required  the  jury  to 
take  into  consideration  the  general  benefits  of  the  residue  of  the 
land  in  finding  its  value,  and  was  properly  refused. 

The  fifth  was  no  instruction,  but  rather  in  the  form  of  a  special 
verdict,  and  was  in  bad  form  as  a  special  finding  of  fact. 
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The  sixth  request  was  as  follows: 

**You  have  viewed  the  premises  and  observed  the  condition, 
and  if  thef  evidence  of  witnesses  is  contrary  to  your  own  observa- 
tion, you  are  at  liberty  to  adopt  your  observation  and  ignore 
the  conflicting  evidence." 

This  instruction,  if  given,  would  be  telling  the  jury  their  view 
of  the  premises  was  evidence,  and  better  evidence  than  the  testi- 
mony of  witnesses,  if  such  testimony  conflicted  with  the  physical 
facts  of  the  land  as  the  jury  observed  them.  A  complete  and 
conclusive  answer  to  the  claim  of  plaintiff  in  error  that  the  re- 
fusal of  this  request  was  error,  is  the  syllabus  in  the  case  of 
Zamsville,  Marietta  &  Parkersbiirg  Railroad  Co.  v.  Bolcn,  76  O. 
S.,  376: 

**The  impressions  made  on  the  minds  of  the  jurors  in  an  ap- 
propriation case  by  a  view  of  the  premises,  are  not  of  themselves 
evidence  in  the  cause.  Hence,  a  bill  of  exceptions  which  con- 
tains all  the  evidence  jgiven  in  court  at  the  trial  is,  with  a  rec- 
ord otherwise  complete,  sufficient  to  present  to  a  reviewing  court 
the  question  of  the  weight  of  the  evidence.'* 

We  find  no  error  in  the  record  in  this  case  prejudicial  to  the 
plaintiff  in  error,  and  the  judgment  is  affirmed. 


TH£  LAN  OF  AN  ALLOWANCE  OF  ALIMONY. 

Common  Pleas  Court  of  Knox  County.  • 
Katiierinb  Reeves  v.  Mary  Elizabeth  Grant  et  al. 

Decided,  April  Term,  1909. 

Fraudulent  Conveyance — Where  Made  to  Defeat  a  Claim  of  Alimony — 
Lien  of  the  Allotoance  of  Alimony — Devise  Based  on  Fraudulent 
Conveyance — Husband  and  Wife. 

Where  a  conveyance  of  an  interest  in  land  is  made  by  a  husband  after 
an  allowance  to  his  wife  of  temporary  alimony,  and  the  evidence 
establishes  that  it  was  made  to  defeat  her  claim,  the  court  will 
order  that  payment  be  made  to  the  wife  from  the  proceeds  arising 
from  the  land  in  partition  proceedings:  first,  the  wife's  inchoate 
dower;  second,  the  allowance  made  to  her  of  alimony  pendente 
lite;  and  third,  the  amount  of  permanent  alimony  awarded  to  her. 
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Owen  d'  Carr,  for  plaintiff. 
Waight  dr  Moore,  contra. 

WlCKIIAM,  J. 

This  cause  is  submitted  to  the  court  on  the  pleadings  and  the 
evidence.  The  facts,  about  which  there  is  little  or  no  contro- 
versy, are  as  follows: 

Some  years  prior  to  July,  1907,  the  defendants.  George  Sander- 
son and  Margaret  Hays  Sanderson,  were  married  in  ^It.  Vernon, 
this  county.  One  child  was  born  to  them  and  it  has  been  in  the 
custody  of  and  supported  by  the  mother  since  its  birth.  Soon 
after  their  marriage,  George  Sanderson  abandoned  his  wife  and 
went  to  the  state  of  California,  where  he  has  since  resided;  his 
wife  with  their  child  during  his  absence  has  continued  to  reside 
in  the  city  of  Mt.  Vernon. 

In  1903,  William  Sanderson,  Jr.,  the  father  of  George  Sander- 
.son,  died  intestate,  seized  of  certain  real  estate  situated  in  the 
city  of  Mt.  Vernon,  of  which  the  defendant,  George  Sanderson, 
as  one  of  his  heirs  at  law,  inherited  the  one-sixth. 

In  July,  1907,  the  defendant,  George  Sanderson,  returned  to 
Mt.  Vernon  to  visit  his  brothers  and  sisters  and  his  mother,  who 
was  then  in  failing  health.  On  the  9th  day  of  July,  1907,  Mar- 
garet Hays  Sanderson  brought  suit  in  this  court  against  her  hus- 
band for  alimony;  personal  service  having  been  obtained  on  the 
defendant,  an  application  was  made  to  the  court  for  an  allow- 
ance of  temporary  alimony.  An  allowance  was  made  on  July  15, 
1907,  in  the  sum  of  $50,  payable  August  15.  1907,  and  $20  a 
month  thereafter  during  the  pendency  of  the  suit,  payable  on  the 
15th  of  each  month. 

George  Sanderson  made  no  defense  to  his  wife's  suit  for  ali- 
mony, and  some  time  in  the  latter  part  of  July  returned  to  Cali- 
fornia. Neither  while  he  was  in  Mt.  Vernon  nor  at  any  other 
time  was  any  part  of  the  temporary  alimony  paid  by  the  defend- 
ant. 

On  October  5,  1907,  George  Sanderson  executed  a  quit-claim 
deed  conveying  all  of  his  undivided  one-sixth  interest  in  the  real 
estate  of  which  his  father  had  died  seized  to  his  mother,  Sarah 
Sanderson.     This  deed  was  sent  by  mail  from  his  residence  in 
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California  to  his  mother  in  Mt.  Vernon,  and  was  received  by 
her  and  filed  for  record ;  the  consideration  expressed  in  the  deed 
was  $300,  but  no  consideration  passed  at  the  time  of  his  visit 
to  ^It.  Vernon,  nor  after  he  returned  to  California. 

On  October  16,  1907,  Sarah  Sanderson  executed  her  last  will, 
by  which  she  devised  the  undivided  one-sixth  of  the  real  estate, 
conveyed  to  her  by  her  son  George,  to  her  son  the  defendant, 
William  L.  Sanderson,  and  expressly  provided  in  her  will  that 
her  son  George  was  to  receive  nothing  from  her  estate. 

On  October  25,  1907,  Sarah  Sanderson  died  and  her  will  was 
admitted  to  probate. 

On  October  29,  1907,  this  action  was  brought  by  the  plaintiff, 
Katherine  Reeves,  one  of  the  tenants  in  common  of  the  real 
estate  held  in  common  by  the  heirs  of  William  Sanderson,  Jr., 
deceased,  making  her  brothers  and  sisters  defendants,  and  also 
Margaret  Hays  Sanderson,  the  wife  of  George  Sanderson,  it 
being  conceded  that  she  has  an  inchoate  right  of  dower  in  the 
one-sixth  conveyed  by  George  Sanderson  to  Sarah  Sanderson, 
and  devised  by  her  to  William  L.  Sanderson. 

In  this  action  Margaret  Hays  Sanderson  has  filed  an  answer 
and  cross-petition  against  William  L.  Sanderson,  in  which  she 
claims  a  lien  on  the  one-sixth  owned  by  her  husband  for  the 
amount  of  the  temporary  alimony  allowed  to  her  in  her  suit  for 
alimony,  and  also  claims  that  the  conveyance  by  her  husband  to 
his  mother,  and  the  devise  by  her  to  William  L.  was,  in  law  and 
in  fact  a  fraud  on  her  rights,  and  that  the  purpose  of  the  con- 
veyance and  devise  was  to  defeat  her  from  recovering  alimony 
in  her  suit  then  pending. 

Before  the  petition  for  partition  was  filed  the  term  of  court 
ended  and  the  succeeding  term  commenced  in  November,  1907, 
and  on  December  12,  1907,  the  alimony  suit  was  tried  and  the 
court  found  for  the  plaintiff,  and  decreed  to  her  permanent  ali- 
mony in  the  sum  of  $2,000  of  which  $1,000  was  to  be  paid  De- 
cember 14,  1907,  and  $100  every  three  months  thereafter  until 
the  balance  was  paid. 

At  the  November  term  of  court  the  partition  suit  progressed 
and  the  property  was  sold ;  a  partial  distribution  was  made ;  the 
value  of  her  inchoate  right  of  dower  was  paid  to  ^largaret  Hays 
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Sanderson,  and  ty  agreement  one-sixth  of  the  balance  of  the 
fund,  after  payment  of  costs,  was  retained  by  the  sheriff  to  await 
the  adjudication  of  the  issues  between  the  defendants,  William 
L.  Sanderson  and  Margaret  Hays  Sanderson,  who  are  the  only 
persons  interested  in  the  decision  of  the  question  now  presented 
to  the  court;  and  in  the  further  consideration  of  the  case  I  will 
designate  Margaret  Hays  Sanderson  as  the  plaintiff  and  William 
L.  Sanderson  as  the  defendant. 

As  we  view  the  case,  three  questions  are  presented  to  the  court 
for  determination — two  of  law  and  one  of  fact. 

The  questions  of  law  are : 

First.  Did  the  decree  for  temporary  alimony  become  a  lien 
on  the  real  estate  owned  by  the  plaintiff's  husband? 

Second.  Was  the  plaintiff  a  creditor  of  her  husband  in  the 
sense  that  a  conveyance  of  his  real  estate  without  consideration 
to  his  mother,  with  the  understanding  and  purpose  of  keeping 
it  in  the  family  for  the  benefit  of  the  grantor,  or  for  the  purpose 
of  defeating  the  plaintiff  in  subjecting  it  to  the  payment  of  any 
decree  for  alimony  she  might  recover  in  the  suit  then  pending, 
would  be  a  fraud  upon  her  and  render  the  conveyance  void? 

Third.  The  question  of  fact :  Was  the  conveyance  made  with- 
out consideration,  and  for  the  purpose  of  saving  it  from  any 
decree  for  alimony  the  plaintiff  might  obtain? 

Taking  these  questions  up  in  their  reverse  order,  what  are 
the  facts?  The  conveyance  was  made  without  consideration 
moving  to  the  grantor  from  the  grantee  at  or  near  the  time  it 
was  made.  It  appears  that  about  four  years  before  Mrs.  Sander- 
son let  her  son  George  have  two  hundred  dollars,  and  she  proba- 
bly gave  him  other  small  sums  at  times  before  and  since.  But 
were  they  loans?  She  took  no  notes  or  written  acknowledg- 
ments of  indebtedness.  It  does  not  appear  from  any  evidence 
that  she  ever  claimed  that  George  was  indebted  to  her  on  account 
of  money  loaned. 

It  is  fairly  presumable  that  she  did  not  ask  him  to  pay  her 
by  conveying  his  interest  in  the  real  estate  at  the  time  he  visited 
her  in  July,  1907.  If  she  had  requested  it,  or  it  occurred  tohim 
to  do  so,  no  reason  is  apparent  why  it  was  not  done  before  he  re- 
turned to  California.     The  deed  was  executed  two  months  after 
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he  returned,  and  was  sent  to  the  grantee  by  mail.  The  grantor 
had  knowledge  of  the  suit  then  pending  against  him  for  alimony. 
His  mother  had  knowledge  of  it,  she  had  read  about  it  in  the 
daily  papers  as  one  of  the  witnesses  so  testifies.  They  knew 
temporary  alimony  had  been  allowed — must  have  known  it  if 
they  read  the  city  papers,  and  that  Mrs.  Sanderson  read  the 
papers  appears  from  the  evidence. 

In  view  of  these  facts  we  feel  safe  in  our  conclusion  that  Mrs. 
Sanderson  did  not  consider  her  son  George  her  debtor,  but  the 
sums  of  money  he  received  from  her  were  gifts,  such  as  a  mother 
would  make  to  her  son  for  whom  she  had  all  of  a  mother's 
affection. 

The  conveyance  was  made,  therefore,  without  consideration, 
and  was  made  by  George  Sanderson  to  defeat  his  wife  from  ob- 
taining it  or  its  proceeds  as  alimony.  This  conclusion  is  irre- 
sistable  in  view  of  the  relationship,  financial  and  filial,  existing 
between  him  and  his  mother  for  years  before.  If  he  had  been 
moved  by  a  sense  of  justice,  or  a  desire  to  pay  his  mother  a  debt 
he  owed  her.  it  would  seem  that  he  would  have  done  it  years 
before,  or  at  the  very  latest  while  he  was  in  Mt.  Vernon  and  could 
deliver  the  deed  in  person. 

Our  opinion  is  that  it  did  not  occur  to  him  to  make  the  con- 
vevance  until  after  he  had  returned  to  California,  and  that  at 
his  request  Mrs.  Sanderson  accepted  the  deed  and  made  her 
will  devising  the  property  to  her  son  William.  What  share  he 
had  in  the  transaction,  or  whether  he  had  any,  does  not  concern 
us. 

Under  this  state  of  facts,  what  are  the  rights  of  the  plaintiff  ? 

Courts  do  not  decree  alimony  as  a  debt  due  the  wife,  or  as 
damages  to  be  paid  to  her  by  her  husband.  It  is  not  a  debt  in 
the  sense  of  a  contracted  obligation,  but  is  property  to  which  she 
is  entitled  from  her  husband's  estate,  because  of  the  obligation  of 
the  husband  to  support  her,  arising  from  the  marriage  relation. 
He  not  only  owes  to  her  the  duty  of  support,  but  he  owes  to  or- 
ganized society  the  duty  of  supporting  his  family,  and  if  he  fails 
to  perform  his  duty  the  public  has  the  right  to  be  protected  from 
the  consequence.     State,  etc.,  v.  Cook,  66  0.  S.,  566. 

The  authority  for  the  decree  for  alimony  is  found  in  Revised 
Statutes,  Section  5703. 
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George  Sanderson  had  failed  in  his  duty  to  support  his  wife 
and  child.  He  knew  that  by  reason  of  such  failure  his  wife  had 
an  equitable  claim  on  his  estate.  Sarah  Sanderson  knew  the 
same,  for  such  is  the  law,  and  every  person  is  presumed  to  know 
the  law.  They  knew  that  the  plaintiff's  claim  was  in  process 
of  litigation,  and  anticipated  a  result  favorable  to  the  plaintiff. 
To  defeat  the  plaintiff  from  securing  the  fruits  of  her  judgment 
to  be  obtained,  the  deed  and  devise  were  made.  Thus  the  plaint- 
iff's husband  attempted  to  perpetrate  a  constructive  fraud  upon 
the  plaintiff,  the  public  and  the  law. 

The  conveyance  was  made  after  the  decree  for  temporary  ali- 
mony was  granted  by  the  court.  I  find  no  authority  on  the  ques- 
tion whether  a  decree  for  temporary  alimony  is  a  lien  on  the  real 
estate  of  the  alleged  delinquent  husband,  unless  Conrad  v.  Eve- 
rich,  50  O.  S.,  476,  be  such  authority.  After  its  allowance  by 
the  court,  it  is  money  due  from  the  estate  of  the  husband  for  the 
wife's  sustenance  for  the  time  being.  It  is  a  solemn  adjudica- 
tion of  the  court,  authorized  by  statute,  predicated  on  the  para- 
mount obligation  of  the  husband  to  support  his  wife.  It  is  a 
judicial  debt  of  record  against  the  husband ;  and  every  considera- 
tion requires  that  it  should  carry  with  it  the  incident  of  a  judg- 
ment at  law,  that  from  the  time  of  its  rendition  it  attaches  as  a 
lien  to  the  real  estate  of  the  debtor  in  the  county  where  the  judg- 
ment is  rendered. 

Our  judgment  is  in  favor  of  the  plaintiff;  and  it  is  ordered. 

First.  That  out  of  the  fund  now  in  the  hands  of  the  sheriff 
the  costs  of  this  proceeding  be  first  paid. 

Second.  That  the  amount  of  the  temporary  alimony  accrued 
at  the  date  of  the  final  judgment  in  the  alimony  case,  $110  with 
interest  to  this  date,  be  next  paid;  and 

Third.  That  the  balance  in  the  hands  of  the  sheriff  be  ap- 
plied on  the  $1,000  permanent  alimony,  which  was  due  Decem- 
ber 14,  1907. 

Motion  for  a  new  trial  overruled  and  exceptions  noted. 

Appeal  bond  in  sum  of  $1,500. 
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MSCHARCC  OF  DEFENDANT  BY  DISCHARGE  OF  JURY. 

Common  Pleas  Court  of  Licking  County. 

Alfred  O'Dell  Garrison  v.  The  State  of  Ohio. 

Decided,  April  Term,  1909. 

Criminal  Law — InMUjJlcient  Ground  for  Discharging  a  Jury — Accused 
Once  Placed  in  Jeopardy  and  can  not  be  again  Brought  to  Trial, 

An  entry  in  a  criminal  case,  reciting  that  the  "case  came  on  for  trial  to 
Jury,  and  after  due  consideration  the  Jury  failed  to  agree  and 
were  discharged  and  the  case  continued  until  the  January  Term," 
does  not  state  a  sufficient  reason  for  the  discharge  of  the  Jury, 
and  operates  as  a  discharge  of  the  accused  from  further  trial. 

Robbins  Hunter  and  Smythe  &  Smythe,  for  plaintiff  in  error. 
Norpell  iS:  Norpell  and  J,  R.  Fitzgibbo7i,  contra. 

Seward,  J.  (orally). 

This  is  a  proceeding  in  error  brought  to  reverse  the  judgment 
of  the  probate  court  of  this  county.  Garrison  was  arrested  and 
tried  upon  a  charge  of  being  in  a  state  of  intoxication  in  the 
village  of  Utica.  The  case  was  tried  to  a  jury.  The  first  jury 
disagreed.  It  was  subsequently  tried  to  another  jury,  under 
protest  of  Garrison,  and  that  jury  found  Garrison  guilty,  as 
charged  in  the  information. 

There  are  twelve  assignments  of  error.  I  have  considered  all 
of  them,  but  I  only  refer  to  those  which  counsel  referred  to  in 
their  brief.  The  court  considers  that  those  matters  to  which 
they  refer,  they  consider  of  importance,  and  that  the  others  they 
do  not  consider  very  important.     The  matters  considered  were; 

That  the  court  erred  in  discharging  the  jury  at  the  first  trial 
without  the  defendant's  consent. 

That  the  court  erred  in  passing  sentence  at  a  subsequent  term 
to  that  at  which  the  trial  was  had. 

Counsel  for  plaintiff  in  error  cite  the  court  to  6  Ohio,  399; 
14  Ohio,  295;  3  0.  S.,  320;  12  O.  S.,  214;  14  0.  S.,  494;  15  0.  S., 
155 ;  24  0.  S.,  134,  and  42  0.  S.,  383.  The  court  has  examined 
all  of  these  authorities. 
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If  the  jury  is  unable  to  agree,  it  is  certainly  within  the  province 
of  the  court  to  discharge  them.    The  3d  0.  S.,  229,  holds: 


'*  Where  a  court,  in  a  criminal  case,  after  a  jury  have  retired 
to  consult  on  their  verdict,  discharges  them  without  the  assent 
of  the  prisoner,  and  without  the  existence  of  a  cause  for  which 
they  might  lawfully  be  discharged,  the  prisoner  can  not  be  again 
tried  for  the  same  offense.'' 

The  court  will  not  take  the  time  to  refer  to  that  authority 
further. 
The  14th  0.  S.,  494,  holds: 

*'A  discharge  without  reason  and  without  the  consent  of  the 
prisoner  might  be  fatal  to  another  trial ;  the  reason  for  the  dis- 
charge ought  to  appear  in  the  record.*' 

In  the  24th  0.  S.,  at  page  134 : 

**The  record  must  show  the  existence  of  the  necessity  for  the 
discharge.  The  discharge  of  the  jury,  without  the  consent  of 
the  defendant,  after  it  has  been  duly  impanneled  and  sworn,  but 
before  verdict,  is  equivalent  to  a  verdict  of  acquittal,  unless  the 
discharge  was  ordered  in  consequence  of  such  necessity  as  the 
law  regards  as  imperative." 

I  read  from  page  134: 

**The  defendant  thereupon  moved  the  court  for  his  discharge 
from  ciLstody,  etc..  for  the  reason  that  he' had  been  *once  put  in 
jeopardy  under  said  indictment.'  "  This  motion  Was  overruled, 
and  the  defendant  remanded  for  trial,  etc.  To  this  ruling  the 
defendant  excepted  and  filed  his  bill  of  exceptions.  The  bill  of 
exceptions  shows  that  the  jury,  after  hearing  the  testimony, 
arguments  of  counsel  and  charge  of  the  court,  retired  to  consider 
of  their  verdict  at  forty-five  minutes  past  3  o^clock  p.  m.  in 
charge  of  a  deputy  sheriff.  Afterward,  about  6  o'clock  p.  m.,  of 
said  day,  the  court  adjourned  for  the  day,  having  instructed  the 
officer  who  had  the  charge  of  the  jury  that  he  might  discharge 
the  jury  from  further  consideration  of  the  case  at  11  o'clock 
p.  M.,  of  same  day,  unless  a  verdict  was  agreed  upon  by  that 
time.  At  11:30  o'clock,  the  officer  being  told  by  the  jury  that 
they  had  not  agreed,  and  that  there  was  no  prospect  of  an  agree- 
ment, discharged  them  and  permitted  them  to  separate  finally. 
The  court,  or  the  judge  thereof,  had  no  information  as  to  the 
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condition  of  the  jury,  or  the  probability  of  an  agreement,  at 
the  time  they  were  discharged,  nor  was  any  other  instruction  given 
as  to  their  discharge.  The  defendant  and  his  counsel  had  no 
knowledge  of  the  instruction  given  by  the  court  to  the  oflScer,  nor 
did  either  of  them  consent  to  the  discharge  of  the  jury.  At  the 
session  of  the  court  on  the  following  day,  an  entry  showing  the 
discharge  of  the  jury  was  journalized  as  follows  (and  I  think 
this  is  important  in  view  of  the  entry  in  this  case  that  the  court 
is  now^  considering) : 

**And  having  heard  the  testimony  offered  by  the  parties,  the 
arguments  of  counsel,  and  the  charge  of  the  court,  and  being 
fully  advised  in  the  premises,  after  mature  deliberation  declare 
that  they  can  not  agree  upon  a  verdict  in  this  action.  Where- 
fore, it  is  ordered  that  said  jurors  be  discharged  from  the  fur- 
ther consideration  of  this  case.'' 

• 

The  court  held  that  the  accused  had  been  once  in  jeopardy, 
and  could  not  be  tried  again. 

In  the  42d  Ohio  State,  383,  the  second  syllabus  reads: 

**  While  a  jury  in  a  criminal  case  may,  in  certain  circum- 
stances, be  discharged,  and  the  accused  lawfully  subjected  to 
another  trial,  this  can  only  be  done  where  he  has  consented  to 
the  discharge,  or  been  guilty  of  such  fraud  in  respect  to  the 
conduct  of  the  trial  as  that  he  was  in  no  real  peril,  or  where 
there  is  urgent  necessity  for  the  discharge,  such  as  the  death 
or  serious  illness  of  the  presiding  judge  or  a  juror,  the  serious 
illness  of  the  prisoner,  the  ending  of  term  before  verdict,  or  the 
inability  of  the  jury  to  agree,  after  spending  such  length  of 
time  in  deliberation  as,  in  the  opinion  of  the  judge,  sustained  by 
the  facts  disclosed  in  the  record,  renders  it  unreasonable  and 
improbable  that  there  can  be  an  agreement." 


This  case  holds  that  there  must  be  a  showing  in  the  record  as 
to  the  reason  for  the  discharge. 
In  the  5th  C.  C.  Rep.,  276 : 

''Where  a  dei^endant  on  his  trial  on  an  indictment  charging 
him  with  the  crime  of  larceny,  has  been  found  guilty  by  the 
jury  and  sentenced  by  the  court,  and  has  prosecuted  a  pro- 
ceeding in  error  to  reverse  such  judgment,  and  the  record  shows 
that  on  a  former  trial  of  the  defendant  on  the  same  indictment, 
at  a  previous  term  of  the  court,  a  jury  was  duly  impanneled 
and  sworn,  and  the  evidence  and  arguments  of  counsel  heard 


80  LICKING  COUNTY  COMMON  PLEAS. 

Garrison  v.  State  of  Ohio.  [Vol.  IX,  N.  S. 

and  the  charge  of  the  court  given,  and  that  the  jury  had  retired  to 
consider  of  their  verdict  and  on  the  same  day  an  entry  was  placed 
upon  the  journal  of  the  court  reciting  that  *  afterwards  came  the 
said  jury  into  open  court  and  state  that  they  are  unable  to  agree 
upon  a  verdict,  whereupon  they  are  by  the  court  discharged  from 
further  consideration  of  this  case,  and  the  said  ease  is  passed.' 
Held: 

**That  no  sufficient  reason,  or  any  reason  being  shown  for  the 
discharge  of  such  jury,  and  it  not  appearing  that  it  was  with 
the  consent  of  the  defendant,  or  that  the  question  of  the  necessity 
for  the  discharge  of  the  jury  had  engaged  the  attention  of  the 
court,  or  that  such  order  was  the  result  of  consideration,  that  on 
the  record  as  it  stood,  the  discharge  of  the  jury  operated  as  a 
discharge  of  the  defendant  from  further  prosecution  on  such  in- 
dictment.'' 

It  might  be  well  to  refer  to  the  only  entry  in  this  case  given  as 
a  reason  for  the  discharge  of  this  jury.  It  does  not  show  wheth- 
er the  jury  was  out  five  minutes,  or  ten  minutes,  or  ten  days,  and 
this  is  the  only  entry  in  this  record  bearing  upon  the  question 
of  the  discharge  of  this  jury: 

**Nov.  26,  1906.  Case  came  on  for  trial  to  jury  and  after  due 
consideration  the  jury  failed  to  agree  and  were  discharged,  and 
case  continued  until  January  Term,  J.907." 

The  court  thinks  that  this  is  not  a  sufficient  showing  as  to 
why  this  jury  should  be  discharged,  and  this  judgment  will  be 
reversed. 

The  court  thinks  that  it  is  purely  a  technical  matter,  but  it 
comes  within  the  holdings  that  the  court  has  referred  to. 
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PUNCTION  OF  AN  EXHIIUT  ATTACIttD  TO  A  PLEADINa 

Ck)mmon  Pleas  Court  of  Scioto  County. 

Maroarbt  B.  Reed  v.  Metropoutak  Casualty  Insurance 

Company  op  New  York. 

Decided,  July  19,  1909. 

Pleaditiff — Exhibit  'Attached  to  PMtion — Sufficiency  of  Pleading  and 
Construction  of  Written  Instrument,  Hoto  Determined — Section 
5085. 

1.  Upon  demurrer,  the  court  can  not  look  to  an  exhibit  to  a  pleading, 

attached  thereto  in  accordance  with  the  requirements  of  Section 
508^,  Revised.  Statutes,  hut  not  made  a  part  of  the  pleading,  to  de- 
termine either  the  suillciency  of  the  pleading,  or  whether  the 
pleader  has  correctly  interpreted  the  written  Instrument  and 
averred  accordingly. 

2.  The  sufficiency  of  the  pleading  must  be  determined  by   its  own 

allegations,  unaided  by  the  exhibit,  and  whether  the  pleader  has 
correctly  interpreted  his  written  instrument  must  be  determined 
upon  an  Issue  raised  by  an  appropriate  plea,  or  by  objection  or 
demurrer  to  the  evidence  upon  the  ground  of  variance. 

3.  A  copy  of  an  instrument  attached  and  filed  with  a  pleading  under 

Section  6085,  is  not  a  part  of  the  pleading,  and  can  not  be  looked 
to  on  demurrer;  but  it  is  intended  for  the  information  of  the  ad- 
verse party  and  as  a  substitute  for  oyer  under  the  former  practice. 

Oscar  W.  Newman,  for  plaintifif. 

Ila  H,  Sample  and  Bannon  d:  Bannon,  contra. 

Corn,  J. 

The  plaintifif  in  this  action  sues  the  defendant  upon  what  is 
commonly  known  as  an  accident  insurance  policy  upon  the  life 
of  her  husband,  William  L.  Reed. 

I  will  call  attention  only  to  those  parts  of  the  petition  which 
are  necessary'  in  order  to  determine  the  question  subniittx?d  to 
nie.  It  is  charged  in  the  petition  that  on  the  26th  day  of  Septem- 
ber, 1904,  in  consideration  of  a  certain  premium  and  of  cer- 
tain warranties  paid  and  made  by  the  said  William  L.  Reed, 
the  defendant  by  its  policy  or  contract  of  insurance  contracted 
and  agreed  with  the  said  William  L,  Reed  to  insure  his  life  in 
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the  sum  of  five  thousand  ($5,000)  dollars  for  a  period  of  twelve 
months  in  ease  his  death  resulted,  within  ninety  days,  from 
bodily  injuries  sustained  directly  and  solely  through  external, 
violent,  and  accidental  means;  and  agreed  to  pay  to  the  bene- 
ficiary named  in  said  policy  said  sum  in  the  event  of  the  death 
of  the  said  William  L.  Reed  during  the  period  named  resulting 
within  ninet}*^  daj'^s  from  bodily  injuries  sustained  directly  and 
solely  through  external,  violent,  and  accidental  means.  A  copy 
of  said  policy  or  contract  of  insurance  is  attached  to  the  petition 
marked  '* Exhibit  A,"  but  it  is  not  made  a  part  of  the  petition. 

It  is  further  alleged  that  the  policy  has  been  kept  in  force  by 
subsequent  payments  of  premiums,  and  that  on  the  14th  day 
of  September,  1908,  and  while  this  policy  was  in  full  force  and 
effect,  said  "William  L.  Reed  sustained  bodily  injuries  directly, 
and  solely  through  external,  violent  and  accidental  means,  to- 
wit,  the  result  of  a  fall  from  a  ninth  floor  window  of  the  Havlin 
Hotel"  in  the  city  of  Cincinnati,  Ohio,  from  which  alone  death  re- 
sulted on  said  date. 

The  petition  otherwise  follows  the  ordinary  form  of  a  petition 
upon  insurance  policy,  alleging  the  performance  of  all  the  con- 
ditions of  said  policy  by  the  insured  and  the  beneficiary,  fur- 
nishing of  proofs,  etc.,  and  demands  judgment  for  the  amount 
which  the  plaintiff  claims  is  due  her  by  the  terms  of  said  contract. 
The  defendant  files  a  demurrer  to  the  petition  of  the  plaintiff  up- 
on  the  ground  that  the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Upon  the  argument  of  this  demurrer,  counsel  did  not  claim 
that  the  petition  in  and  of  itself  was  bad  upon  demurrer,  but 
the  claim  was  made  that,  by  an  examination  of  the  ci)py  of  the 
policy  attached  to  the  petition  as  an  exhibit,  it  would  be  seen 
that  the  pleader  had  not  conformed  to  the  terms  of  the  contract ; 
that  is  to  say,  that  the  plaintiff  had  not  correctly  stated  her 
cause  of  action.  Counsel  on  both  sides  apparently  abandoned  the 
demurrer,  and  argued  the  question  of  the  construction  of  a 
certain  clause  in  the  policy  as  if  such  clause  was  properly  be- 
fore the  court  for  a  judicial  construction ;  and  counsel  on  both 
sides  are  very  anxious  to  have  the  court  give  a  judicial  construc- 
tion of  the  plause  of  the  policy  jn  dispute.    It  is  a  question  of 
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considerable  importance  to  both  sides  inasmuch,  as,  it  is  claimed, 
the  pleading  will  determine  the  burden  of  proof  as  to  whether 
the  injuries  were  brought  about  by  certain  so-called  exceptions  in 
the  policy. 

The  clause  of  the  policy  in  question  is  that  the  defendant 
"hereby  insures  the  person  described  in  the  said  warranties 
against  the  effects  of  bodily  injuries  sustained  directly  and  solely 
through  external,  violent,  and  accidental  means,  which  bodily 
injuries  or  effects  thereof  shall  not  be  caused  nor  contributed  to 
by,  nor  in  consequence  of,  any  bodily  or  mental  disease,  or  in- 
firmity, or  altercation,  or  intoxication,  or  wanton  exposure  to 
injury,  or  suicide  (sane  or  insane).'* 

Counsel  for  the  defendant  in  argument  upon  this  demurrer 
asks  the  court  to  look  at  the  exhibit  and  construe  this  clause  of 
the  policy,  and  then  require  the  plaintiff  to  bring  herself  with- 
in the  provision  of  this  clause,  as  understood  by  the  defendant, 
by  stating  and  afterwards  proving  that  the  injuries  resulting 
in  the  death  of  William  L.  Reed  were  not  caused  nor  contributed 
to  by,  nor  in  consequence  of,  any  bodily  or  mental  disease  or  in- 
firmity, or  altercation,  or  intoxication,  or  wanton  exposure  to 
injury,  or  suicide,  sane  or  insane. 

Counsel  for  plaintiff  in  argument  also  asks  the  court  to  ex- 
amine this  exhibit  and  find  and  declare  that  the  plaintiff  is  not 
required  either  to  prove  or  plead  these  matters,  and  maintains 
that  if  the  defendant  desire  to  rely  upon  any  of  them,  that 
constitutes  an  affirmative  defense  which  must  be  pleaded  by  the 
defendant,  and  that,  therefore,  the  burden  of  proof  to  maintain 
this  contention  would  rest  upon  the  defendant.  The  plaintiff 
claims  that  she  has  correctly  interpreted  her  contract  of  insur- 
ance and  has  properly  averred  thereon ;  the  defendant  contends 
that  the  contract  of  insurance  under  which  plaintiff  claims  is 
entirely  different  from  that  upon  whieh  she  relies,  and  as  I 
have  stated,  counsel  ask  the  court  to  determine  which  is  the 
proper  construction ;  that  is  to  say,  which  party  to  this  action 
has  correctly  interpreted  the  terms  of  this  contract. 

The  court  suggested  to  counsel  at  the  time  of  argument  that 
in  his  opinion  the  demurrer  to  the  petition,  upon  the  ground 
stated,  did  not  raise  the  question  sought  to  be  determined ;  and 
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the  court,  after  a  careful  examination  of  the  authorities,  is  still 
of  that  opinion ;  and  that  to  decide  the  question  argued  to  the 
sCourt,  the  action  of  the  court  would  be  outside  of  the  record  and 
wholly  gratutitous;  if  this  court  were  to  be  the  trial  court,  he 
would  comply  with  the  request  of  counsel  and  give  counsel  his 
opinion  as  to  the  proper  construction  of  this  clause  in  the  policy 
and  the  proper  method  of  pleading,  but  the  court,  being  of  the 
opinion  that  the  question  sought  to  be  determined  prpperly  arises 
in  another  way,  feels  that  he  ought  not  to  embarrass  the  trial 
judge  by  a  construction  which  might  not  meet  the  approval  of 
such  trial  judge. 

The  conclusion  which  the  court  has  reached  seems  to  be  sup- 
ported by  the  great  weight  of  authority,  and  especially  in  Ohio, 
to  some  of  which  authorities  the  court  will  now  refer. 

Phillips  on  Code  Pleadings,  Section  371 : 

*'A  copy  when  attached  as  an  exhibit  being  intended  for  the 
information  of  the  adverse  party  and  not  constituting  a  part  of 
the  pleading  can  not  be  looked  to  on  demurrer.*' 

Section  5085,  Revised  Statutes  (Old  Code,  Section  117)  re- 
quires that  when  the  action,  counter-claim,  or  set-oflf  is  founded 
on  an  account  or  on  a  written  instrument  as  evidence  of  indebted- 
ness a  copy  thereof  must  be  attached  to  and  filed  with  the  plead- 
ing. 

And  this  section  includes  all  instruments  on  which  an  action 
for  pecuniary  relief  is  founded  or  which  includes  a  promise 
whether  condition  or  unconditional,  to  pay  a  fixed  snim,  and 
includes  an  insurance  policy  when  sued  upon  to  recover  a  loss 
(Lauer  v.  Equitable  L.  A,  Society,  8  N.  P.,  117). 

But  while  it  is  required  by  the  code  to  attach  to  and  file  with 
the  pleading  a  copy  of  such  instrument,  still  it  is  not  good  plead- 
ing to  make  it  a  part  of  such  pleading  (Crawford  v.  Satterfield, 
27  0.  S.,  421,  425) ;  arid  a  copy  attached  to  and  filed  with  the 
pleading  under  the  provisions  of  this  section  form  no  part  of  the 
pleading  {Larimore  v.  Wells,  Admr.,  29  O.  S.,  13,  16). 

As  a  consequence  the  exhibit  will  not  be  looked  to  on  demurrer 
to  the  pleading  to  aid  its  suflSciency.  1  Bates,  201,  and  authori- 
'  ties  cited;  1  Kinkead  (2d  Edition),  Section  57,  and  authorities 
cited. 
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Nathan  v.  Lewis,  1  Handy,  239 : 

"Where  a  petition  refers  to  an  exhibit  thereto  attached,  not 
as  part  of  the  petition,  but  as  evidence  of  the  contract  in  the 
petition  set  forth  the  exhibit  can  not  be  regarded,  upon  a  de- 
murrer to  the  petition,  for  insuflSciency  of  facts. 

"Where  a  contract  is  susceptible  of  two  natural  construc- 
tions, a  demurrer  admits  that  construction  ipost  favorable  to 
the  pleader  and  which  goes  to  sustain  his  pleading.  If  the 
defehdant .  desires  to  maintain  a  construotion  favorable  to  him- 
self, he  must  do  so  by  answer." 

In  the  case  of  Memphis  Medical  College  v.  Newton,  2  Handy, 
163,  the  plaintiff  declared  upon  a  transcript  of  a  judgment  of  a 
sister  state  and  it  was  there  held  that  such  transcript  was  not 
an  instrument  in  writing  under  Section  122  of  the  code  (R.  S. 
5086),  but  it  might  be  such  an  instrument  of  writing  as  is  au- 
thorized by  Section  117  (R.  S.  5085)  to  be  filed  with  the  peti- 
tion as  evidence,  and  the  syllabus  adds: 

"Section  117  of  the  code  was  intended  as  a  substitute  for  oyer 
under  the  old  practice,  and  perhaps  as  a  requisition  on  the  plaint- 
iff to  give  in  advance  those  copies  of  written  instruments,  on 
which  the  action  might  be  founded,  which  he  might  have  been 
required  to  give  under  the  former  practice  act. 

"It  was  not  the  intention  of  Section  117  to  allow  copies  of 
instruments  therein  mentioned  to  be  considered  part  of  the 
pleading  and  to  be  incorporated  as  such  in  the  final  record.'' 

West  &  Co.  V.  Dodsworth,  1  Disney,  161: 

"The  facts  necessary  to  constitute  a  cause  of  action  should  be 
stated  in  the  body  of  the  petition,  and,  except  in  the  case  of  ac- 
tions founded  upon  written  instruments  for  the  unconditional 
payment  of  money  provided  for  in  Section  122  of  the  code,  should 
be  concisely  stated,  without  the  necessity  of  a  reference  to  an  ex- 
hibit. In  ati  action  for  the  recovery  of  money  upon  an  under- 
taking in  error,  where  the  bond  is  referred  to  in  the  petition  as 
'filed  herewith,  marked  A'  and  it  becomes  necessary  to  look 
beyond  the  petition  to  the  exhibit,  in  order  to  discover  the 
character,  amount,  and  condition  of  the  bond,  the  pleading  is 
not  sustainable  by  any  provision  of  the  code." 

See  also  Sargent  v.  Moore,  1  Disney,  99;  Bowers  v.  Detroit, 
etc.,  Railroad  Company,  4  C.  C— N.  S.,  481 ;  Riley  v.  Yost,  1  L. 
L.  R.  A.— N.  S.,  777. 
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I  desire  to  call  special  attention  to  the  ease  of  Lauer  v.  Equi- 
table Life  Assurance  Society,  decided  by  the  Superior  Court  of 
Cincinnati,  and  reported  in  8  N.  P.,  117 ;  almost  the  same  ques- 
tion, and  precisely  the  same  in  theory,  arises  in  that  case  as 
in  the  case  at  bar,  but  the  questions  were  raised  by  a  motion  to 
make  the  petition  more  definite  and  certain.  On  page  118  the 
court  say: 

2.  ''The  second  claim  of  defendant  is  that  the  plaintiff  be 
required  to  state  in  each  petition,  if  such  be  the  fact,  that  the 
applications  for  the  policies  were  made  parts  of  the  contracts  of 
insurance.  This  motion  must  certainly  be  overruled.  The 
pleader  has  his  choice  of  statement ;  he  must  set  out  the  material 
parts  of  the  contract  sued  on  correctly;  but  he  may  do  this  by 
a  recital  or  copy  of  the  very  words  of  the  contract,  or  by  a 
statement  of  its  substance  and  legal  effect.  In  the  first  manner 
of  statement  the  court  judges  of  the  meaning  and  effect  of  the 
instrument  as  pleaded;  in  the  second  manner  of  statement  the 
pleader  takes  the  risk  as  to  the  correctness  of  his  interpretation 
of  the  contract,  and  lays  himself  open,  when  he  comes  to  his 
proof,  to  a  variance  between  his  contract  as  alleged  and  as  of- 
fered in  the  evidence.  Whichever  way  he  pleads  the  court  in 
the  first  instance  can  not  take  judicial  notice  of  what  the  con- 
tract really  may  be;  that  is  an  issuable  fact,  and  is  to  be  de- 
termined after  an  issue  thereon  has  been  properly  made  up.'' 

Speaking  wi'th  reference  to  the  general  allegations  of  perform- 
ance of  all  required  conditions,  the  court  on  page  121  say: 


i  i 


We  must  look  to  the  contract,  as  he  describes  it,  to  ascertain 
what  the  conditions,   if  any,  are;  if  there   are   conditions  de- 
scribed or  to  be  implied  then  the  averment  as  to  conditions  is  to 
be  restricted  and  confined  to  them.     It  is  true  that  as  a  matter 
of  fact  there  might  be  conditions  annexed  to  the  defendant's 
promise  over  and  beyond  what  is  set  forth  or  necessarily  im- 
plied in  the  petition ;  if  such  be  the  case  then  the  plaintiff  has 
not  pleaded  the  contract  truly  and  correctly,  but  the  remedy 
therefor  is  not  a  motion  of  this  kind  which  is  in  the  nature  of 
a  special  demurrer,  and  goes  only  to  matter  of  form.     The  de- 
fect is  one  of  substance  and  must  be  met  by  making  an  ap- 
propriate issue  upon  it.     In  the  cases  at  bar  the  issue  would  be 
one  of  fact  as  it  is  very  evident  the  parties  differ  as  to  what  the 
true  contract  is.     The  plaintiff  has  pleaded  her  version  of  the 
contract  and  as  stated  by  her,  she  has,  on  the  face  of  her  peti- 
tion, good  causes  of  aciion.     Defendant  must  meet  plaintiff's 
case  by  some  appropriate  plea." 


NISI  PRlUS  REPORTS— NEW  SERIES.  87 

1909.]  Reed  v.  Insurance  Co. 


And  this  language  is  peculiarly  adapted  to  the  case  now  be- 
fore this  court. 

It  hardly  seems  necessary  to  cite  further  authorities  to  sus- 
tain the  position  of  the  court,  but  we  are  not  without  an  ex- 
pression upon  this  question  by  our  Supreme  Court. 

In  the  case  of  Olney  v.  Watts,  43  0.  S.,  507,  tHe  court  say: 

"If  the  decree  was  the  result  of  an  agreement  of  the  parties, 
and  simply  confirmed  by  the  court,  and  that  appeared  by  the 
direct  averments  of  the  petition,  we  would  not  say  that  the 
court  erred  in  sustaining  the  demurrer.  But  this  nowhere  ap- 
pears by  direct  averment.  If  the  exhibit  could  be  looked  to,  as 
a  part  of  the  petition,  perhaps  it  does  appear,  but  the  exhibit  is 
no  part  of  the  pleading  and  does  not  help  it  out.  We  are,  there- 
fore, compelled  to  lay  out  of  view  what  counsel  on  both  sides 
seem  to  concede  in  argument,  that  we  should  consider  on  this 
demurrer;  that  is  what  appears  in  the  exhibit  attached  to  the 
petition,  but  not  made  a  part  of  it." 

I  can  not  close  this  opinion  without  calling  attention  especi- 
ally to  Section  57  of  Kinkead's  Code  Pleadings,  because  this 
author  makes  such  a  succinct  and  clear  explanation  of  this  ques- 
tion that  it  merits  especial  approval  by  the  court,  and  to  make 
this  quotation  from  him: 

'*The  rule  may  be  safely  stated  that  a  copy  of  an  instrument 
as  evidence  of  indebtedness  which  is  not  for  the  unconditional 
payment  of  money  only  which  may  be  attached  to  a  petition 
under  the  provisions  of  Section  5085  can  not  be  considered  in 
any  sense  as  part  thereof,  and  that  the  allegation  frequently 
adopted  that  a  copy  is  hereto  attached  and  made  a  part  hereof 
does  not  make  such  an  exhibit  part  of  the  petition  and  when  so 
attached  does  not  dispense  with  any  of  the  allegations  necessary 
to  be  made  to  constitute  a  cause  of  action.  The  sufficiency  of  a 
petition  founded  upon  a  written  instrument  falling  under  Sec- 
tion 5085  and  not  under  5086  must  be  determined  by  its  face,  and 
not  by  any  accompanying  exhibit,  as  it  forms  no  part  of  the 
pleading  and  can  not  be  considered  in  determining  its  sufficiency' 
upon  demurrer/' 

There  being  no  contention  that  the  allegations  of  the  petition, 
as  pleadedy  do  not  state  a  cause  of  action  the  demurrer  must 
therefore  be  overruled. 
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UfMATURAL  RESENTMENT  AKIN  TO  MENTAL  INFIRMITY. 

Common  Pleas  Court  of  Hamilton  County. 

William  Beyer  v.  Frank  Beyer. 
Decided,  April  Term.  1909. 

■ 

Undue  Influence— Conduct  Amounting  Thereto  where  the  Object  of  the 
Influence  is  Suffering  from  Unnatural  Resentment — Promoting 
Family  Differences  may  Constitute  Undue  Influence — Warrant- 
ing the  Setting  Aside  of  a  Deed, 

1.  A  mental  condition  which  causes  forgetfulness  of  the  ties  of  blood 

as  a  result  of  real  or  fancied  wrongs,  although  not  amounting 
technically  to  unsoundness  of  mind,  should  be  taken  into  considera- 
tion in  determining  whether  the  making  of  a  deed  or  will  was  a 
free  and  voluntary  act;  and  where  by  misrepresentation  or  con- 
cealment  of  facts  unnatural  and  unwarranted  resentment  toward 
members  of  the  family  is  increased,  undue  influence  is  thereby  ex- 
erted to  the  detriment  of  those  against  whom  it  is  felt,  however 
unimportant  may  be  the  same  course  of  conduct  under  other  cir- 
cumstances. 

2.  Where  it  appears  that  such  resentment  was  felt  by  a  father  against 

two  of  his  sons  and  their  wives,  and  that  this  feeling  was  fanned 
and  excited  by  the  conduct,  both  active  and  passive,  of  a  third  son, 
to  whom  the  father  conveyed  all  of  his  property  without  sub- 
stantial consideration,  or  understanding  the  full  force  and  effect 
of  the  instrument  which  he  was  signing,  a  court  will  set  the  dead 
aside. 

Wm,  D,  Alexander,  OUbert  Bettrna7%  and  Eugene  Heim,  for 
plaintiflf. 

Fred.  L.  Iloffman  and  A.  B.  Roessler,  contra. 

Hunt,  J. 

This  is  one  of  those  unfortunate  family  controversies  that 
inevitably  arise  when  aged  parents  in  their  last  days,  either  by 
will  or  deed,  give  all  their  property  to  one  or  more  of  their 
children  to  the  exclusion  of  others.  It  is  true  that  the  parents 
have  a  technical  legal  right  so  to  do,  and  the  right  thereby  to 
bequeath  to  their  children,  smarting  under  real  or  fancied  in- 
justice, such  embittering  litigation  as  will  permanently  change 
from  attraction  to  repulsion  the  influence  of  those  ties  of  blood 
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for  which  the  parents  alone  are  responsible.  Such  instruments 
are  usually  executed  by  parents  whose  lives  by  age  or  other  causes 
are  no  longer  in  touch  with  the  varying  phases  of  life,  but  run 
in  narrow  grooves  of  their  own  or  others'  making.  Such  parents, 
while  exacting  from  their  children  a  rigid  compliance  with  the 
commandment  ** Honor  thy  father  and  mother,'*  forget  and  ig- 
nore that  equally  sacred  and  supplementary  injunction,  **  Pro- 
voke not  thy  children  to  wrath." 

A  violation  of  one  of  these  commandments,  no  matter  how 
slight,  leads  to  a  violation  of  the  other,  and  unless  the  parties 
have  a  broad  minded  sense  of  justice  and  some  forgiveness  of 
spirit,  leads  to  results  wholly  out  of  proportion  to  the  causes  and 
to  conditions  which  can  only  be  explained  by  attributing  them 
to  unbalanced  reason,  or  a  mind  so  clouded  by  causeless  or  un- 
due resentment,  that  influences  which  would  otherwise  work 
naturally  and  justly  have  undue  weight  in  the  formation  of  pur- 
pose. Men  and  women  of  sound  judgment  in  the  ordinary  af- 
fairs of  life,  when  they  forget  the  mutuality  of  the  obligation  of 
blood  ties  under  the  influence  of  real  or  fancied  violation  of 
such  obligation,  seem  incapable  of  using  such  judgment.  Un- 
der such  influence  such  obligations  are  viewed  only  as  unilateral, 
unreasonable  performance  expected,  and  non-performance  un- 
reasonably resented. 

Such  mental  condition,  although  not  amounting  to  technical 
unsoundness  of  mind,  can  not  be  ignored  in  considering  the 
relative  force  of  any  influence  which  may  be  operative  toward  the 
commission  of  an  act  such  as  the  making  of  a  gift,  deed  or  will, 
and  in  the  solution  of  the  question  as  to  whether  an  influence  is 
honestly  and  fairly  exercised.  When  an  influence  operating 
upon  a  mind  blinded  by  unreasonable  resentment  has  part  in 
the  creation  of  a  purpose  wholly  out  of  proportion  to  what  such 
influence  should  have  if  judgment  were  not  so  affected,  it  would 
be  an  undue  influence,  especially  if  in  the  permissive  or  active 
exercise  of  such  influence  facts  are  misrepresented  or  concealed, 
which  except  for  such  misrepresentation  or  concealment  would 
have  a  tendency  to  materially  allay  such  resentment  and  per- 
mit good  judgment  to  assume  control. 

Human  nature  is  so  constituted  that  in  childhood  and  in  old 
age,  especially  in  cases  of  physical  or  mental  infirmity,  exactions 
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are  frequently  made  upon  the  care  and  consideration  of  others, 
especially  relatives,  not  only  with  no  thought  of  present  pe- 
cuniary consideration  therefor,  but  with  quick  and  unreasonable 
resentment  of  the  propriety  of  such  consideration,  even  when 
possible  and  proper,  is  suggested.  These  facts  can  not  be  ignored 
and  are  frequentlj"^  determining  factors  in  the  decision  of  the 
question  as  to  whether  an  act  or  purpose  is  the  result  of  undue 
influence  or  of  an  influence  unduly  exercised.  When  an  in- 
fluence is  accompanied  by  concealment  or  misrepresentation, 
active  or  passive  in  its  exercise,  it  is  unduly  exercised  and  makes 
the  influence  undue.  Like  fraud  generally,  such  influence  can 
rarely  be  established  by  direct  testimony,  but  when  established 
by  inference  from  circumstances  which  permit  of  no  reasonable 
inference,  except  of  such  undue  influence,  it  has  in  law  been  es- 
tablished by  clear  and  convincing  evidence.  Undue  influence  is 
relative,  depending  upon  all  of  the  circumstances  of  the  case. 
No  one  of  such  circumstances  may  be  the  controlling  factor. 
All  must  be  considered,  even  circumstances  apparently  trivial 
may  be  of  assistance  in  determining  the  relative  force  of  an  in- 
fluence. 

The  present  action  is  brought  by  two  sons,  John  and  William 
Beyer,  to  set  aside  the  deed  made  by  the  father,  John  Beyer, 
Sr.,  a  few  months  before  he  died,  conveying  a  house  and  lot, 
being  all  of  his  real  estate  and  practically  all  of  his  estate,  to  a 
third  son,  Frank  Beyer,  with  whom  he  had  been  living  for  some- 
time prior  to  his  death.  It  is  claimed  that  the  father  at  the  time 
was  weak  in  body  and  mind,  that  the  deed  was  the  result  of  undue 
influence  unduly  exercised,  that  the  father  at  the  time  did  not 
understand  what  he  was  doing  or  the  force  and  effect  of  his  act, 
and  supposed  he  was  executing  a  will  instead  of  a  deed. 

The  evidence,  as  in  almost  all  of  such  cases,  was  voluminous. 
The  property  in  question  is  worth  about  $5,000.  The  lot  had 
been  bought  in  1895,  and  placed  in  the  name  of  John  Beyer,  Sr., 
and  Annie  Beyer,  his  wife.  Shortly  thereafter  a  house  was 
built  thereon  and  a  mortgage  for  $2,500  given  to  a  building  asso- 
ciation. The  Beyer  family  lived  in  the  lower  floor  of  the  house 
and  rented  out  the  second  floor  for  about  $15  a  month.  At  that 
time,  to-wit,  in  1895,  the  father  was  a  foreman  in  the  Herring- 
Hall-Marvin   Safe  Company.     The  son  John,  then  twenty-sir 
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years  of  age,  was  employed  under  his  father.  He  had  married 
in  1892,  and  was  not  living  with  his  father.  Frank  and  Wil- 
liam, aged  respectively  at  that  time  twenty-four  and  twenty-two. 
were  employed  elsewhere,  and  were  unmarried  and  living  at 
home.  The  whole  family  were  thrifty,  industrious  Germans. 
PVank  married  in  September,  1895,  and  William  in  May,  1901. 

The  father  lost  his  permanent  position  with  the  safe  company 
sometime  in  the  year  1904,  on  account  of  a  growing  irregularity 
in  his  habits  due  to  drinking.  All  of  the  boys,  so  long  as  thej'' 
were  unmarried,  had  turned  their  earnings  over  to  their  mother, 
until  she  died  in  February,  1900.  From  that  time  until  May, 
1901,  when  William  married,  the  father  and  William  lived  with 
Frank  and  his  wife  in  the  lower  floor  of  the  house,  William 
rooming  with  his  father,  both  paying  Frank  board  and  Frank 
paying  the  father  six  dollars  a  month  rent.  On  William  marry- 
ing in  May,  1901,  Frank  and  his  wife  moved  out  at  the  request 
of  the  father,  and  William  and  his  wife  with  the  father  occu- 
pied the  lower  floor,  William  paying  the  father  six  dollars  a 
month  rent.  This  continued  until  November,  1904,  when  Wil- 
liam and  his  wife  moved  out  at  the  father's  request,  and  Frank 
and  his  wife  moved  in.  The  father  had  paid  no  board  to  Wil- 
liam and  his  wife,  and  while  there  is  some  controversy  as  to  the 
meals  and  attention  given  by  William  and  his  wife  to  the  father, 
there  is  no  evidence  that  during  that  time  he  ate  to  any  appre- 
ciable extent  elsewhere,  or  was  not  properly  cared  for,  con- 
sidering the  fact  that  Frank's  wife  was  assisting  her  husband 
in  conducting  a  tailor  shop  located  some  distance  from  the  home. 

The  father  was  not  a  drunkard,  but  like  many  men  of  his  na- 
tionality drank  beer  regularly  and  liked  a  social  hour  during  the 
day  or  in  the  evening  spent  in  one  or  more  of  the  neighboring 
^saloons,  several  of  which  he  regularly  frequented,  and  some- 
times, but  not  frequently,  overstepped  the  line  of  sobriety. 

Much  has  been  made  of  the  refusal  of  William  and  his  wife 
to  admit  the  father  into  the  house  one  night  in  the  summer  of 
1904,  whence  returned  probably  after  one  of  such  social  hours 
and  after  William  and  his  wife  had  gone  to  bed.  The  father 
did  not  seem  to  treat  this  very  seriously  at  the  time.  He  was 
not  penniless,  and  rooms  attached  to  a  neighboring  saloon  had 
been  voluntarily  and  without  necessity  used  by  him  for  a  night's 
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lodging,  so  that  if  he  chose  to  sleep  that  night  in  an  out-house, 
it  must  have  been  due  to  his  condition.  He  worked  occasionally 
at  his  trade.  He  received  $21  a  month  rent,  and  $8  per  month 
pension.    He  paid  nothing  for  board  or  the  care  of  his  room. 

During  the  time  that  William  and  his  wife  lived  in  the  house, 
the  $2,500  to  the  building  association  was  finally  paid  off  and 
on  March  11,  1902,  was  canceled,  so  that  when  they  left  the 
property  in  November.  1904,  the  property  was  free  from  debt. 
During  all  this  time  John  lived  in  Hamilton,  Ohio,  and  while 
the  father  was  holding  his  permanent  position  in  the  safe  com- 
pany in  Hamilton,  he  sometimes  made  his  home  with  his  son 
John,  until  John's  wife  marched  or  threatened  to  march  him  out 
of  some  saloon.  While  William  and  his  wife  lived  in  the 
father's  house,  the  father  did  not  visit  or  have  anything  to  do 
with  Prank  and  his  wife,  until  the  fall  of  1903,  when  he  began 
to  visit  Frank.  His  talks  with  Prank  and  his  wife  as  to  his  life 
with  William,  resulted  in  the  course  of  a  year  in  his  concluding 
that  he  was  badly  treated  by  William  and  his  wife,  in  which 
conclusion  Prank  and  his  wife  expressed  their  entire  agreement. 
The  father  accordingly  in  November,  1904,  notified  William  to 
vacate  and  had  Prank  and  his  wife  move  into  the  house.  This 
arrangement  lasted  until  the  deeding  of  the  property  to  Prank 
on  May  27,  1908,  and  until  the  father's  death  on  August  24, 
1908.    Prank  claims  that  until  this  deed  he  paid  six  dollars  a 
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month  rent  and  received  nothing  for  his  father's  board  and 
other  necessary  attention. 

Although  the  mother  died  in  February,  1900,  owning  a  half 
interest  in  the  property,  no  talk  or  suggestion,  notwithstanding 
the  family  difficulties,  was  made  bj'  any  one  as  to  the  sons'  right 
in  the  property.  The  father  was  permitted  to  collect  all  the 
rents  and  to  act  as  though  he  was  the  sole  owner.  The  debts 
upon  the  property  had  been  paid  for  more  than  two  years  be- 
fore William  and  his  wife  moved  out,  but  within  two  months 
after  Prank  and  his  wife  returned  the  father,  although  in  undis- 
turbed possession  of  the  property  and  all  its  rents,  began  to  be 
concerned  as  to  the  undivided  interest  which  he  was  enjoying 
but  which  he  did  not  own.  There  was  no  sale  or  mortgage  neces- 
sary or  contemplated  to  induce  such  concern.  John  and  Wil- 
liam had  not  asked  for  anything  in  regard  to  the  property,  but 


>ntSI  PRIUS  REPORTS— NEW  SERIES.  08 


1909.]  Beyer  v.  Beyer. 


on  February  3,  1905,  the  father  was  appointed  administrator 
of  his  wife's  estate,  and  on  January  25,  1905,  he  signed  a  peti- 
tion for  the  partition  of  the  property  prepared  by  Mr.  C.  A. 
Heilker,  and  on  the  same  day  Frank  indorsed  on  the  petition  a 
waiver  of  summons.  The  petition  was  filed  on  February  5, 
1905,  and  John  and  William  and  their  wuves,  in  due  course  of 
time  were  duly  served  with  summons. 

About  the  time  of  this  service  John  and  William  received  let- 
ters from  Mr.  Heilker  with  a  view  to  a  settlement  for  their  in- 
terests in  the  property.  Having  never  asked  for  their  interest 
in  the  property,  they  at  first  said  they  preferred  to  leave  things 
as  they  were,  but  being  told  by  Mr.  Heilker  that  they  would  be 
compelled  to  accept  their  share,  they  employed  Mr.  Horstman, 
and  through  the  attorneys  an  agreement  was  finally  made  by 
which  John  and  William  were  each  to  be  paid  $275  for  their  in- 
terest, and  William's  wife  was  to  be  paid  $100  for  nursing  the 
father  while  with  her  and  sick  with  rheumatism.  There  is  no 
evidence  of  such  claim  for  nursing  having  been  made  until  the 
partition  suit  was  brought,  nor  is  there  any  evidence  that  the 
claim  was  not  a  proper  claim.  There  is  some  evidence  that 
while  William  lived  in  the  house  the  father  was  told  that  he 
should  pay  board. 

In  pursuance  of  such  settlement,  John  and  William  deeded 
their  interest  to  their  father  on  April  30,  1906,  and.  the  parti- 
tion suit  w^as  dismissed  on  May  4,  1906.  Frank  had  conveyed 
his  interest  to  his  father  by  a  deed  dated  February  17,  1906, 
and  on  May  3,  1906,  when  said  deed  was  recorded,  he  received 
from  his  father  a  note  for  $275,  which  is  unpaid. 

In  order  to  obtain  the  money  necessary  to  pay  John  and  Wil- 
liam and  William's  wife,  the  father  executed  a  mortgage  to 
Mary  Humler  on  April  30,  1906,  for  $1,000.  The  father  was 
caused  to  believe  that  all  this  was  necessary  because  John  and 
William  had  demanded  their  interests  in  the  property,  which 
was  not  a  fact,  all  of  which  Frank  undoubtedly  knew.  Subse- 
quently, the  father  made  two  wills,  one  drawn  by  Mr.  Heilker 
and  one  by  Mr.  Speiser,  both  German  speaking  attorneys,  about 
six  months  apart,  in  which  he  devised  all  the  estate  to  Frank. 
Both  wills  were  destroyed  by  the  father  as  unsatisfactory,  the 
last  being  destroyed  after  the  deed  in  question  to  Frank  was 
made. 


m  HAMILTON  COUNTY  COMMON  PLEAS. 


Beyer  v.  Beyer.  [Vol.  IX,  N.  S. 


On  May  27th,  1909,  about  six  months  after  the  making  of  the 
last  will,  the  father  made  the  deed  in  question  conveying  the 
property  to  Frank,  reciting  in  the  deed  that  it  was  in  considera- 
tion of  the  grantor  being  permitted  to  retain  one  room  in  the 
house  and  in  consideration  of  his  maintenance  during  his  life 
by  Frank  and  the  payment  of  funeral  expenses.  In  the  deed 
it  was  provided  that,  if  Frank  failed  to  carry  out  any  of  such 
considerations,  the  conveyance  was  to  be  forfeited  and  the  titlo 
reinvested  at  the  request  of  the  grantor,  and  further  that  the 
conveyance  was  made  under  and  by  virtue  of  the  express  con- 
ditions and  the  request  of  the  grantee,  to  which  he  thereby  agreed 
by  accepting  said  conveyance.  Notwithstanding  such  convey- 
ance the  father  continued  to  receive  the  rent  from  the  property, 
the  only  difference  between  his  former  position  being  that 
Frank  did  not  pay  rent,  no  board  having  been  paid  by  the  father 
either  before  or  after  the  conveyance. 

The  deed  was  drawn  up  by  Mr.  Werner,  another  German 
speaking  lawyer,  to  whom  as  such  lawyer  the  father  was  taken 
by  Dr.  Heck,  a  former  family  physician,  at  the  request  of  the 
father.  JNIr.  Werner  prepared  the  deed  with  the  conditions 
therein  suggested  by  the  father,  and  although  Mr.  Werner  ex- 
plained it  to  the  father,  the  father  after  paying  for  it  took  it  to 
Dr.  Heck  to  have  it  explained  again  in  both  German  and  En- 
glish. The  night  before  the  deed  was  made  Frank  says  that 
his  father  told  him  what  he  was  going  to  do,  but  Frank  did 
not  go  or  offer  to  go  with  him,  and  the  night  after  the  execution 
of  the  deed  the  father  showed  it  to  Frank,  who  paid  the  father 
the  attorney  fee  and  the  cost  of  recording. 

Thereupon  the  next  morning  the  father  took  the  deed  to  Dr. 
Heck  and  requested  him  to  have  it  recorded.  The  father  could 
not  read  English,  except  some  of  the  words  in  daily  use  pertain-' 
ing  to  his  trade,  and  while  he  could  read  and  write  German,  it 
was  to  such  a  limited  extent  that,  if  possible,  during  his  whole 
life  he  used  the  sons  or  others  to  do  so  for  him  even  in  very 
simple  matters. 

In  the  summer  of  1908,  Marj'^  Humler  wanted  her  money  and 
notified  the  father,  who  did  not  refer  her  to  Frank,  but  made 
application  himself  to  some  of  his  friends  and  finally  to  a  build-  • 
ing  association  for  the  necessary  loan.     In  each  case  he  applied 
as  the  owner  of  the  property.     When  the  attorney  of  the  build- 
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ing  association  examined  the  title  he  found  the  deed  and  told 
the  father  that  he  did  not  own  the  property.  The  father  ex- 
pressed surprise.  However,  the  building  association  on  August 
5,  1908,  loaned  upon  the  property  $1,200  upon  the  father 
and  Prank  both  signing  the  mortgage  and  the  checks  for  the 
loans.  After  satisfying  the  prior  mortgage  there  was  a  bal- 
ance of  about  $190,  which  the  father  deposited  to  his  own  credit 
in  the  Western  German  Bank. 

The  father  told  some  of  his  friends  of  his  surprise  in  finding 
that  he  did  not  own  the  property  and  was  advised  to  see  a 
lawyer.  He  consulted  Mr.  Schroeder,  the  building  association 
lawyer,  who  on  August  23,  1908,  at  the  request  of  the  father, 
wrote  to  Prank  demanding  a  reconveyance  of  the  property. 

The  next  morning  the  father  was  found  dead  at  the  foot  of 
the  steps  in  a  neighboring  saloon.  Prank  and  his  wife  claimed 
to  know  nothing  as  to  the  father's  absence  from  the  house  that 
night.  They  said  he  had  retired  to  his  room  in  the  front  of 
the  lower  floor  of  the  house  about  nine  o'clock  when  they  went 
to  bed,  and  that  he  was  then  suffering  with  diarrhoea.  The  let- 
ter from  Mr.  Schroeder  was  received  by  Prank  the  same  morn- 
ing that  the  father  was  found  dead.  Prank  and  his  wife 
claimed  that  at  no  time  did  the  father,  although  living  with 
them,  express  to  them  or  indicate  in  any  way  any  dissatisfaction 
or  surprise  as  to  his  discovery  of  the  effect  of  the  deed;  that 
they  never  even  suggested  the  making  of  a  w^ill  or  deed,  and  that 
all  the  time  they  lived  together  harmoniously,  but  having  no 
communications  whatever  with  the  other  two  sons  or  their  fami- 
lies. There  is  some  evidence  as  to  wordy  quarrels  betw^een  the 
father  and  Prank  or  his  family,  but  such  evidence  is  indefinite 
as  to  the  extent,  the  cause  or  the  time  of  such  words. 

While  the  father  lived  with  Frank,  not  only  were  all  the  steps 
taken  to  cut  out  the  interests  of  John  and  William  in  the  prop- 
erty, but  such  steps  were  taken  without  any  cause  attributable 
to  John  and  William,  although  the  father  was  caused  to  erro- 
neously believe  that  they  were  demanding  their  shares  in  the  prop- 
erty. During  this  time  the  father  was  caused  to  believe  that 
he  had  lost  his  permanent  position  with  the  safe  company  by 
reason  of  his  son,  John,  who  had  succeeded  to  his  position,  when 
in  fact  he  had  lost  it  by  reason  of  his  own  irregular  habits.     Dur- 
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ing  this  time  the  conduct  of  his  son  William  and  his  wife,  while 
he  had  lived  with  them,  seemed  to  trouble  him  more  than  it  had 
done  at  the  time  he  actually  lived  with  them.  All  of  his  real  and 
fancied  troubles  with  John  and  William  were  talked  over  with 
Frank  and  his  wife,  and  although  some  of  such  troubles  were 
manifestly  not  due  to  John  and  William,  Frank  and  his  wife 
according  to  their  own  testimony  frequently  expressed  uncon- 
ditional agreements  with  the  father  and  fanned  the  flame  of 
the  growing  resentment  of  the  father  to  John,  and  William. 
Neither  by  word  or  act  did  Frank  attempt  to  correct  any  of  the 
erroneous  ideas  of  the  father,  although  he  must  have  known  that 
such  ideas  were  erroneous. 

The  principles  of  law  attributable  to  this  case  are  simple. 
The  controversy  is  as  to  their  application. 

The  foregoing  are  some  of  the  salient  facts  in  the  case.  There 
are  others  almost  trivial  in  their  nature,  but  which  considered 
with  the  salient  facts  clearly  and  convincingly  establish  that 
John  Beyer,  Sr.,  although  understanding  that  he  was  uot  mak- 
ing a  will,  did  not  understand  the  force  and  effect  of  the  deed 
which  he  made ;  that  considering  the  character  of  his  mind,  his 
likes  and  dislikes,  his  natural  and  legal  obligations,  his  concepton 
and  misconception  of  facts,  he  was  unduly  influenced  to  make 
such  deed  and  that  such  intluence  was  largely  exercised,  ac- 
tively and  passively,  by  his  son  Frank  and  his  wife,  and  that 
such  deed  should  therefore  be  set  aside. 

Inasmuch,  however,  as  the  consideration  of  such  deed  was  the 
care  and  attention  to  be  given  to  the  father  by  Frank,  and  the 
funeral  expenses  to  be  paid  by  Frank,  and  it  was  manifestly  the 
intent  of  the  father. in  making  such  deed  to  compensate  Frank  for 
the  care  and  attention  given  him  during  the  time  that  he  lived 
with  Frank,  a  court  of  equity  in  setting  aside  such  deed  should 
recognize  such  consideration  to  the  extent  that  it  has  been  paid, 
and  in  setting  aside  the  deed  a  lien  upon  the  property  should  be 
given  to  Frank  for  his  unpaid  note  of  $275  as  a  vendor's  lien, 
and  for  all  funeral  expenses  paid  as  well  as  a  reasonably  liberal 
amount  for  the  care  and  attention  given  by  Frank  to  his  father 
during  four  years  preceding  his  death,  which  amount,  if  coun- 
sel can  not  or  do  not  attempt  to  agree  upon,  will  be  determined 
by  the  court  upon  evidence  already  submitted. 
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OBTAININC  THE  DEPOSIT  OF  MONEY  IN  A  BANK  BY 

FALSE  PRETENSES. 

Common  Pleas  Court  of  Huron  County-. 
State  op  Ohio  v.  William  Perrin. 

Decided,   March   15,   1909. 

False  Pretenses — Money  Deposited  in  a  Bank  l>y  Reason  of — Title  Passes 
to  the  Bank — Director  of  the  Bank  Who  Induced  the  Deposit — 
"Obtains"'  the  Money  Though  not  Receiving  it  Personally — Criminal 
Law— Sections  7076  and  7088. 

1.  Where  an  indictment  charges  that  by  reason  of  false  pretenses  on 

the  part  of  the  defendant  money  was  deposited  in  a  bank,  it  will 
be  held  to  have  been  prima  facie  a  general  deposit,  the  title  to 
which  passed  to  the  bank, 

2.  If  the  accused  by  means  of  false  pretenses  with  intent  to  defraud 

induced  the  prosecuting  witness  to  deposit  money  in  a  bank  of 
which  the  accused  was  a  director,  the  money  was  "obtained" 
by  the  accused  within  the  meaning  of  Section  7076  notwith- 
standing it  was  not  received  by  him  personally.* 


*  For  a  contrary  holding,  see  State  v.  Qihhs  et  al,  post. 

D.  J.  Yoiuig,  Prosecuting  Attorney,  for  plaintiff. 
C.  P.  Wickham  and  A,  M.  Beattie,  contra. 

Richards,  J. 

This  case,  together  with  three  others  against  the  same  defend- 
ant, has  been  submitted  to  the  court  upon  a  motion  to  quash  the 
indictment.  The  questions  are  the  same  in  all  of  them  and  they 
will  be  disposed  of  together. 

Each  indictment  charges  that  the  defendant  knowingly  made 
certain  false  pretenses  regarding  the  Ohio  Trust  Company,  of 
which  he  was  a  director;  that  the  pretenses  were  made  in  each 
ease  to  the  prosecuting  witness  by  which  he  was  induced  to  de- 
posit'  certain  money,  named  in  the  indictment,  with  the  Ohio 
Trust  Company. 

The  indictment  further  charges  that  the  defendant  did  then 
and  there  and  thereby  unlawfully  obtain  from  the  prosecuting 
witness  said  money  with  intent  to  defraud  him.     The  falsity  of 
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the  pretenses  is  sufficiently  set  forth  by  an  appropriate  negative 
averment  contained  in  the  indictment. 

Various,  grounds  are  set  forth  in  the  motions  to  quash  filed  in 
these  several  cases^  some  of  which  grounds  have  been  argued  and 
others  submitted  without  argument. 

It  is  urged  among  other  things,  as  a  reason  why  this  indict- 
ment ought  to  be  quashed,  that  the  indictment  avers  that  this 
money  was  deposited  with  the  Ohio  Trust  Company,  without 
other  description  of  the  manner  or  method  of  the  deposit,  and 
that  this  made  a  special  deposit,  in  which  the  title  would  not  pass 
to  the  trust  company,  and  unless  the  title  passed,  there  would 
not  be  any  obtaining  of  the  property  within  the  meaning  of  the 
statute. 

It  is,  however,  the  law,  that  where  a  deposit  is  averred  to  have 
been  made,  it  means  a  general  deposit;  that  is  the  presumption, 
and  is  the  ordinary  method  of  making  deposits  in  a  banking  in- 
stitution. If  any  other  kind  of  a  deposit  were  claimed  to  have 
been  made,  it  should  be  specially  set  forth  what  sort  of  a  deposit 
it  was;  but  when  the  general  language  is  used  in  an  indictment 
as  in  this  case,  the  presumption  is  that  the  deposit  was  a  gen- 
eral one,  made  by  the  prosecuting  witness  in  his  own  name.  That 
doctrine  is  specifically  announced  by  the  Supreme  Court  in  the 
case  of  Bank  v.  Brewing  Co.,  50  Ohio  St.,  151,  159. 

The  indictment  in  this  case  is  drawn  under  Section  7076,  Re- 
vised  Statutes,  and  under  the  first  part  of  that  section,  which 
reads : 

**  Whoever  by  any  false  pretense,  with  intent  to  defraud,  ob- 
tains from  any  person  anj^hing  of  value,''  etc. 

It  is  contended  in  support  of  the  motions  to  (luash  these  in- 
dictments that  within  the  language  of  this  section,  the  prop- 
erty, if  obtained  at  all,  was  not  obtained  by  the  defendant,  and 
that  therefore  the  indictment  does  not  charge  an  offense  under 
the  statute. 

It  appears  by  the  indictment  that  the  money  was  in  fact  de- 
posited by  the  prosecuting  witness  with  the  Ohio  Trust  Com- 
pany. 

It  is  argued  with  a  great  deal  of  force,  and  the  argument  is 
sustained  by  authorities  that  are  convincing  to  this  court,  that 
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by  virtue  of  the  deposit  a  director  has  no  control,  in  the  sena6 
that  he  may  dictate,  or  direct,  or  handle  the  fund  so  deposited. 
He  can  not  receive  a  dollar  of  it  and  he  would  have  no  authority 
individually  to  control  it,  but  that  does  not  fully  answer  the 
problem  that  is  to  be  decided  in  this  case. 

The  language  of  the  statute  is  *' obtains,*'  and  while,  as  I  have 
said,  a  director  by  virtue  of  the  deposit  certainly  would  not  re- 
ceive this  fund,  would  not  be  able  individually  to  control  it,  yet 
the  question  still  remains  whether,  within  the  meaning  of  the 
statute,  the  property  has  been  by  him  ** obtained/'  .  ''Obtain," 
as  I  understand  it,  means  to  get  by  effort,  to  procure.  Neither 
the  title  nor  the  possession  of  this  money,  under  the  averments 
of  the  indictment,  passed  to  the  defendant.  He  did  not,  there- 
fore, receive  it.  Nevertheless,  in  the  opinion  of  the  court,  he 
did  within  the  meaning  of  this  statute  obtain  it,  although  the 
bank  received  it.  If  I  solicit,  successfully,  the  appointing  power 
in  behalf  of  my  friend,  I  obtain  the  appointment,  but  the  com- 
mission, on  being  delivered,  is  delivered  to  my  friend,  and  he 
receives  the  appointment.  I  think  that  distinction  is  applicable 
to  the  cases  now  under  consideration.  Especially  is  that  true 
when  we  consider  the  object  of  this  statute,  which  is,  to  make  un- 
lawful the  defrauding  of  another  by  false  pretenses.  What, 
then,  are  the  elements  of  the  offense?  They  are,  false  state- 
ments knowingly  made,  and  something  of  value  parted  with 
upon  the  faith  of  them.  The  state  is  not  so  much  concerned  as 
to  who  derives  the  benefit,  as  it  is  that  by  means  of  false  state- 
ments, knowingly  made,  the  prosecuting  witness  has  been  de- 
prived of  his  property. 

It  seems  to  the  court  then,  that  if.  the  defendant  made  the  false 
pretenses  knowingly  and  thereby  induced  the  prosecuting  wit- 
ness to  deposit  money  in  this  bank,  the  defendant  obtained  it, 
within  the  meaning  of  the  statute.  I  reach  that  conclusion  upon 
considering  the  objects  and  purposes  of  the  statute,  and  the 
meaning  of  the  word  ** obtain."  Undoubtedly,  under  ordinary 
circumstances,  a  man  when  he  obtains  an  article  receives  it ;  but 
I  am  convinced  that  the  reception  is  not  the  essential  part  of 
the  obtaining;  that  if,  by  the  efforts  and  representations  of  a 
party,  another  is  induced  to  part  with  his  property,  then  that 
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property  has  been  obtained,  within  the  meaning  of  this  statute, 
although  the  title  to  it  may  not  pass  to  .the  person  who  made 
the  representations. 

What  say  the  authorities  upon  this  question?  They  are  not 
uniform  and  it  would  be  impossible  to  reconcile  all  of  them,  I 
have  examined  a  grea;t  many  and  it  seems  to  me  that  the  greater 
weight  of  the  authorities  is  decidedly  in  favor  of  the  view  which 
I  have  taken. 

Counsel  have  not  furnished  me  with  any  reported  Ohio  case 
in  which  this  expression  has  been  construed.  There  is,  however, 
a  common  pleas  decision  in  which  the  word  '* obtain"  is  con- 
strued, as  embraced  in  Section  7088,  Revised  Statutes.  The 
case  to  which  I  refer  is  from  the  Hamilton  County  Common 
Pleas,  State  v.  Hofman,  1  N.  P.,  290.  I  read  from  the  final 
paragraph  of  the  decision  of  Judge  Wilson: 

**It  is  alleged  against  this  indictment,  on  both  counts,  that 
there  is  no  allegation  that  the  defendant  intended  to  obtain  this 
money  for  himself.  The  statute  says,  *  whoever  writes  part  of 
a  written  instrument  with  intent  to  obtain  anything  of  value.  * 
It  does  not  say  for  whom  the  property  should  be  obtained. ' ' 

A  very  instructive  case  from  Massachusetts  may  be  found, 
(Jomrnonwealtk  v.  Langley,  169  Mass.,  89.  The  second  proposi- 
tion of  the  svUabus  reads: 


'*  Where  the  officer  of  a  corporation,  by  false  and  fraudulent 
statements,  induces  certain  persons  to  purchase  worthless  stock 
in  the  corporation,  he  is  guilty  of  obtaining  money  under  false 
pretenses,  though  the  title  to  the  money  obtained  passed  to  the 
corporation.'' 

It  may  be  said  regarding  this  case,  that  the  possession  passed 
to  the  defendant,  and  the  title  only  passed  to  the  corporation  of 
which  he  was  an  officer.  So  that  while  th^re  is  that  difference 
between  Commonwealth  v.  Langlcy  and  the  case  under  consid- 
eration, yet  I  do  not  regard  the  difference  as  of  any  great  conse- 
(luence,  for  it  is  the  obtaining  of  the  title  that  constitutes  the 
offense.  State  v.  Balliet,  63  Kan.,  707,  is  directly  in  point.  I 
read  from  page  1006: 

''The  legal  title  to  the  land  stood  in  the  name  of  one  !May 
Jlurphy,  and  the  bill  of  sale  of  the  goods,  at  the  request  of  the 
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defendant,  ran  to  her,  although  it  did  not  appear  that  she  per- 
sonally participated  in  the  trade.  She  was  present,  however, 
at  the  time  the  inventory  of  the  goods  was  taken,  and  gave  some 
clerical  assistance  therein.  It  is  claimed  that  there  was  a 
fatal  variance  between  the  allegations  of  the  information  and 
the  proof  offered  in  support  thereof,  in  that  the  bill  of  sale  being 
made  out  in  the  name  of  Miss  Murphy,  a  presumption  arises  that 
the  transaction  was  for  her  benefit,  and,  if  it  was,  counsel  claim 
that  defendant  could  not  lawfully  be  convicted  under  an  in- 
formation which  failed  to  charge  any  conspiracy  between  him- 
self and  Miss  Murphy,  or  that  the  arrangement  between  them 
was  fictitious,  and  made  to  deceive  John  and  Thomas  Truex. 
The  defendant  requested  an  instruction  to  that  effect,  which  was 
refused,  but  the  court  did  advise  the  jury  that,  if  the  defend- 
ant 'obtained  from  said  John  Truex  and  Thomas  Truex  the 
goods  and  merchandise  described  in  the  information,  then  it  is 
not  necessary  for  the  state  to  prove  that  the  defendant  so  ob- 
tained said  goods  for  himself  or  on  his  own  account,  or  that  he 
derived  or  expected  to  derive  any  personal  or  pecuniary  bene- 
fit from  the  transaction." 

After  the  case  had  been  submitted,  the  jury  requested  further 
instructions  with  reference  to  the  matters  referred  to  in  the 
language  quoted,  and  the  court  defined  the  word  "obtained''  as 
follows : 

**The  word  *  obtained,'  as  used  in  these  instructions,  means 
to  get  hold  of,  to  get  possession  of."  The  next  morning  the 
jury  were  brought  in,  and  the  court  gave  them  the  following 
additional  instruction,  which  appellant  strenuously  contends  to 
be  erroneous:  '*In  order  to  find  that  the  defendant  obtained 
the  goods  and  merchandise  charged  in  the  information,  it  is  not 
necessary  that  you  should  find  that  he  furnished  the  considera- 
tion for  the  transfer,  or  that  the  title  to  such  goods  and  chattels 
passed  to  or  vested  in  him.  It  is  sufficient  if  he  obtained  the 
possession  or  control  of  such  goods  and  merchandise,  or  that 
such  goods  and  merchandise  were  delivered  to  another  at  his 
request,  or  in  accordance  with  his  wishes." 

That  is  precisely  the  question  which  we  now  have  under  con- 
sideration.   After  citing  some  authorities,  the  court  proceeds: 

"If  the  false  pretenses  of  the  wrongdoer  are  such  as  to  de- 
prive the  person  from  whom  the  money  is  procured  of  his 
money,  then  money  is  obtained  by  false  pretenses,  and  a  crime 
is  committed.     If,  in  other  words,  the  wrongdoer  does  make  such 
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false  pretenses  as  induce  another  to  part  with  his  money  or 
property,  that  money  or  property  is  obtained  from  the  owner 
by  false  pretenses,  because  he  is  deprived  of  it  by  criminal  means 
and  methods.  .  The  law  does  not  make  an  element  of  the  offense 
of  obtaining  money  or 'property  under  false  pretenses  that  it 
shall  be  obtained  for  the  person  making  the  pretenses  himself,  or 
that  it  shall  be  intended  to  obtain  it  for  another;  for  it  is  pro- 
vided that  'whoever  shall  obtain  money  or  property'  by  false 
pretenses,  shall  be  guilty  of  a  felony. '^ 

The  charge  in  that  case  as  ultimately  given  to  the  jury 
raises,  as  I  have  indicated,  the  identical  question  that  we  have 
here. 

Another  case  to  which  I  call  attention  is  Musgrave  v.  State, 
133  Ind.,  297.  That  was  a  case  in  which  certain  parties  sought 
to  defraud  an  insurance  company  by  certain  false  representa- 
tions,  and  the  defrauding,  if  successful,  would  have  been  for 
the  benefit,  not  of  the  parties  making  the  representations,  but 
for  the  benefit  of  the  mother  of  one  of  the  parties.  In  the  course 
of  the  opinion,  beginning  at  the  bottom  of  page  888,  the  court 
use  this  language: 

**It  can  make  no  difference  that  the  direct  and  immediate  ob- 
ject of  the  conspirators  was  to  obtain  money  for  the  beneficiary 
in  the  policy,  for  the  gravamen  of  the  offense  consists  in  the 
felonious  purpose  to  defraud  another  out  of  money  or  property. 
It  would  avail  a  thief  nothing  to  aver  that  he  stole  property  for 
his  mother,  and  no  more  can  it  avail  the  accused  to  aver  that  he 
made  the  false  pretenses  of  his  death  to  secure  a  benefit  to  his 
mother.  The  object  of  the  statute  is  to  protect  persons  from 
being  defrauded  by  false  pretenses,  and  to  punish  those  who 
attempt  to  secure  money  or  property  by  such  pretenses,  or  who 
do  so  secure  it." 

I  cite  also,  Sandtj  v.  State,  60  Ala.,  58,  60;  State  v.  McGinnis, 
71  Iowa,  685. 

The  general  doctrine  upon  the  question  now  under  considera- 
tion is  laid  down  in  19  Cyc.  Law  &  Proced.,  409,  and  in  12  Am. 
&  Eng.  Enc.  Law  (2d  Ed.),  826,  827. 

These  text-books  cite  some  cases  that  maintain  the  opposite  of 
this  proposition,  and,  among  others,  are  People  v.  Neiv  York 
County  Court,  13  Hun.,  395,  and  Willie  v.  People,  19  Hun.,  84. 
which  I  have  not  been  able  to  examine ;  but  those  cases  must  be 
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construed  in  connection  with  a  later  decision  contained  in  the 
New  York  Supplement  which  has  been  affirmed  by  the  Court  of 
Appeals  of  New  York,  without  report.  See  People  v.  Moran,  43 
N.  Y.  App.  Div.,  155,  affirmed,  without  report,  People  v.  Moran, 
161  N.  Y.,  657.     See,  also,  Bracey  v.  Statey  64  Miss.,  26. 

I  think  that,  clearly,  reason  is  in  favor  of  construing  this  stat- 
ute to  mean  that  the  obtaining  has  been  accomplished  when,  by 
means  of  false  pretenses,  with  intent  to  defraud,  a  prosecuting 
witness  has  been  induced  to  part  with  the  title  to  his  property  to 
anybody,  and  the  greater  weight  of  authority  certainly  main- 
tains that  view. 

Various  other  grounds  are  stated  in  these  motions  to  quash  the 
indictments,  but  I  think  none  of  them  are  well  taken  and  it  fol- 
lows, therefore,  that  the  motions  to  quash  will  be  overruled. 


PROSECUTION  POR  TH£  SALE  OP  NEAR  BEER. 

Probate  Ck)urt  of  Miami  County. 
State  op  Ohio  v.  John  Nunlist. 

Decided,  1909. 

Liquor  Latot — Evidence  <i8  to  the  Keeping  of  a  Place  where  Intoa?icating 
Liquors  are  Bold,  Insufficient  When — Beverage  Containing  Less 
than  One-half  of  One  Per  Cent,  of  Alcohol  not  an  Intoxicating 
Liquor, 

1.  Testimony  to  the  effect  that  one  accused  of  seHing   intoxicating 

liquor  in  a  county  voted  dry  under  the  Rose  law  continued  to  use 
bar  fixtures,  and  had  an  internal  revenue  license  of  a  date  prior 
to  the  local  option  election  still  tacked  on  his  wall,  and  a  certain 
individual  seemed  to  act  strangely  after  leaving  his  place,  is  not 
sufficient  to  convict  of  keeping  a  place  where  intoxicating  liquors 
are  sold. 

2.  A  beverage  containing  no  more  than  four-tenths  of  one  per  cent,  of 

alcohol  is  not  an  intoxicating  liquor  within  the  meaning  of  the 
Rose  law. 

Prosecuting  Attorney  Lytle,  for  the  state. 
W,  A.  Haines,  contra. 

This  was  one  of  the  **near  beer"  cases  prosecuted  by  the  Anti- 
Saloon  League  under  the  Rose  county  local  option  law.    After  re- 
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viewing  the  testimony  of  a  number  of  other  witnesses  the  court 
proceeded : 

Maier,  J. 

Karl  J.  Kock,  brew-master  and  superintendent  of  the  Wapa- 
koneta  Brewing  Company,  testified  that  they  sent  one  one-half 
barrel  of  temperance  beverage,  ** gratis,*'  to  John  Nunlist,  John 
Henn  and  some  other  person  whose  name  he  did  not  remember ; 
that  he  was  sure  that  said  beverage  contained  less  than  four- 
tenths  of  one  per  cent,  alcohol. 

W.  H.  Herancourt,  brew-master  and  superintendent  of  the 
Wagner  Brewing  Company,  another  of  defendant's  witnesses, 
testified  as  to  the  manner  and  process  of  making  their  temperance 
beverage,  and  was  positive  that  their  beverage  contained  four- 
tenths  of  one  per  cent,  or  less  of  alcohol,  and  that  a  man  could 
not  drink  enough  of  it  to  become  intoxicated. 

E.  K.  Smith  and  R.  J.  March,  chemists  of  Dayton,  Ohio,  both 
graduates  in  chemistry  of  Yale  College,  testified  that  they  ana- 
lyzed samples  of  temperance  beverage  furnished  by  John  Nunlist, 
which,  by  the  testimony  of  R.  W.  Bosley  and  L.  C.  Jackson,  was 
taken  from  the  keg  sold  to  Nunlist  by  the  Wagner  Brewing  Com- 
pany, and  out  of  which  was  taken  the  samples  given  to  Eickhoff 
on  the  night  of  February  27th,  1909,  during  the  search  of  the 
Nunlist  premises;  that  the  liquid  in  said  samples  contained  in 
volume  four-tenths  of  one  per  cent,  of  alcohol,  and  that  they 
surely  did  not  believe  a  person  could  drink  enough  of  said 
beverage  to  become  intoxicated. 

After  carefully  reviewing  all  the  evidence  submitted  for  the 
state  and  for  the  defense,  together  with  the  arguments  of  the  at- 
torneys on  both  sides  and  the  brief  submitted  by  the  attorneys  for 
the  state,  it  is  the  opinion  of  the  court  that  this  case  resolves  it- 
self into  two  branches,  namely: 

First.  Whether  or  not  John  Nunlist,  the  defendant,  did  un- 
lawfully keep  a  place  wherein  intoxicating  liquors  were  kept, 
sold  or  given  away,  said  place  not  being  the  private  residence  of 
said  John  Nunlist,  and  said  intoxicating  liquors  being  other  than 
the  so-called  temperance  beverage  commonly  called  near  beer. 

Second.  Whether  or  not  the  temperance  beverage  commonly 
called  near  beer  or  any  other  beverage  containing  less  than  one- 
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half  of  one  per  cent,  of  alcohol  shall  be  considered  an  intoxicat- 
ing beverage,  and  the  keeping,  selling  or  giving  away  of  said 
beverage  is  in  violation  of  the  Rose  county  local  option  law,  as 
enacted  by  the  General  Assembly,  March  5th,  1908,  Vol.  99,  Ohio 
Laws,  page  35. 

Taking  up  the  first  branch  as  it  resolves  itself  to  the  court: 

It  was  insisted  by  the  attornevs  for  the  state  that  the  testi- 
mony  of  Forest  Bennett,  Cornelius  Senseman  and  Dr.  H.  H. 
Havens,  wherein  they  stated  that  they  had  noticed  Samuel  C. 
Ilawver  enter  the  front  door  of  the  Nunlist  Hotel  two  or  three 
times  upon  the  evening  of  January  23d,  1909,  and  remain  each 
time  about  twenty  to  thirty  minutes,  and  coming  to  the  bowling 
alley  in  an  intoxicated  condition,  is  prima  facie  evidence  that 
said  Hawver  drank  intoxicating  liquors  in  said  hotel.  The  said 
witnesses  did  not  state  that  they  saw  said  Hawver  drink  any 
liquids  while  within  said  hotel.  Hawver  (the  state's  witness), 
in  his  testimony,  stated  that  he  had  not  drunk  or  received  any  in- 
toxicating liquors  in  the  Nunlist  place  since  December  24th, 
1908,  and  he  also  stated  that  he  was  not  intoxicated  on  the  night 
of  January  23d,  1909.  The  evidence  also  disclosed  that  Mr. 
Clingan,  also,  was  one  of  the  party  who  bowled  with  said  Haw- 
ver on  the  evening  of  January  23d,  1909,  but  he  did  not  state 
that  said  Hawver  was  in  an  intoxicated  condition,  but  did  state 
that  on  another  evening  said  Hawver  visited  the  bowling  alley 
and  took  off  his  overcoat  and  immediately  put  it  on  again  and 
walked  up  the  street  a  short  distance,  stopped  and  returned  to 
the  bowling  alley,  took  off  his  overcoat  again  and  commenced  to 
bowl.  Said  Clingan  stated  that  he  thought  this  strange,  but  he 
did  not  state  that  Hawser  was  intoxicated. 

The  court  does  not  think  this  a  strange  act.  Many  persons 
start  out  to  go  somewhere  and  suddenly  change  their  minds. 
Should  this  be  a  sign  of  intoxication,  then  no  doubt  every  man  of 
affairs,  especially  the  very  busy  man,  has  been  intoxicated  a  num- 
ber of  times. 

Ad.  Wampool  testified  that  he  saw  Hawver  drink  out  of  a 
bottle,  but  could  not  state  whether  the  bottle  contained  a  soft 
drink  or  intoxicating  liquor. 

It  was  also  contended  by  the  attorneys  for  the  state  that  the 
testimony  of  the  defendant  himself  showed  that  he  had  an  in- 
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ternal  revenue  license  tacked  up  on  the  wall  near  the  door ;  that 
this  fact  would  warrant  the  court  in  deciding  this  case  for  the 
state.  The  defendant  himself  testified  in  reference  to  the  internal 
revenue  license  being  on  the  wall.  But  the  evidence  disclosed 
that  the  license  in  question  was  issued  some  time  prior  to  De- 
cember 24th,  1908.  Now,  if  it  had  been  shown  by  the  evidnece 
that  said  license  had  been  issued  since  December  24th,  1908,  then 
it  would  indicate  that  said  Nunlist  was  selling  something  re- 
quiring a  federal  license  to  vend,  probably  in  violation  of  the 
Rose  county  local  option  law.  But  the  court  is  of  the  opinion 
that  said  defendant  should  not  be  held  guilty  merely  upon  the 
fact  that  the  license  was  allowed  to  remain  hanging  on  the  wall 
after  local  option  had,  in  this  county,  gone  into  effect. 

It  was  also  contended  by  the  attorneys  for  the  state,  that  the 
said  Nunlist  was  still  using  his  bar  fixtures;  that  this  should  be 
held  as  prima  facie  evidence  that  he  is  guilty  of  violating  the  Rose 
county  local  option  law. 

This  proposition  is  so  absurd  that  it  is  hardly  worth  the  time 
to  make  any  comment  on  same.  Use  by  the  defendant  of  the  old 
fixtures  which  belong  to  him  surely  would  not  be  even  prima 
facie  evidence  of  the  selling  of  intoxicating  liquors  in  violation 
of  the  Rose  county  local  option  law. 

Summing  up  all  the  evidence  in  the  first  branch  of  the  case, 
the  court  is  of  the  opinion  that  the  weight  of  the  evidence  has  not 
been  sufficient  to  prove  the  defendant,  John  Nunlist,  guilty  be- 
yond a  reasonable  doubt  of  selling  intoxicating  liquors  other  than 
the  so-called  temperance  beverage  containing  less  than  one-half 
of  one  per  cent,  of  alcohol. 

The  second  branch  of  this  case  brings  forth  a  specific  proposi- 
tion, namely,  whether  or  not  a  beverage  containing  less  than 
one-half  of  one  per  cent,  of  alcohol  is  an  intoxicating  liquor. 

It  was  argued  by  the  attorneys  for  the  state  that  a  beverage 
containing  alcohol  is  an  intoxicant,  regardless  of  whether  the 
quantity  contained  in  it  is  or  is  not  of  itself  intoxicating.  They 
insisted  that,  should  a  beverage  contain  only  one-hundredth  part 
of  one  per  cent.,  or  even  any  trace  of  alcohol,  the  selling  thereof 
would  be  a  violation  of  the  Rose  county  local  option  law. 

The  subject  of  almost  every  law  passed  by  the  General  As- 
sembly, regulating  or  prohibiting  the  sale  of  intoxicating  liquors, 
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reads  as  follows:  **  An  act  providing  against  the  evils  resulting 
from  the  traffic  in  intoxicating  liquors.'' 

These  words  will  be  found  in  the  following  bills  passed  recently 
by  the  General  Assembly  of  Ohio : 

House  BiU  No.  305,  passed  Starch  22,  1906,  Vol.  98,  Ohio 
Laws,  page  68. 

House  Bill  No.  24,  passed  jMarch  28,  1906,  Vol.  98,  Ohio 
Laws,  page  99. 

Amended  Senate  Bill,  No.  345,  passed  March  5,  1908,  Vol. 
99  Ohio  Laws,  page  35. 

What  is  an  intoxicating  liquor?  The  court  is  of  the  opinion 
that  a  good  definition  is  given  by  the  Supreme  Court  of  Kansas, 
one  of  the  oldest  prohibition  states  in  the  Union.  Said  defini- 
tion is  given  in  Intoxicating  Liquor  Case^,  25th  Kansas  Reports, 
page  767,  which  is  as  follows: 

**But  if  the  general  expression  is  used,  intoxicating  liquors 
may  be  defined  as  meaning  any  liquor,  intended  for  use  as  a 
beverage,  or  capable  of  being  so  used,  which  contains,  either  ob- 
tained by  fermentation  or  by  the  additional  process  of  distilla- 
tion, in  such  a  proportion  that  it  will  produce  intoxication  when 
taken  in  such  quantities  as  may  practically  be  drunk." 

American  &  English  Encyclopedia  of  Law,  Vol.  II,  page  571, 
gives  the  following  definitions  of  ** Intoxicating  Liquors'': 

First.  Intoxicating  liquors  are  such  liquors  as  will  intoxicate 
or  make  drunk,  and  which  are  commonly  used  as  a  beverage  for 
such  purposes,  whether  they  be  spirituous,  vinous  or  malt,  dis- 
tilled or  fermented.  Any  mixture  of  such  liquors  which  retains 
the  intoxicating  qualities  and  which  may  be  used  as  a  beverage 
and  becomes  a  substitute  for  the  ordinary  intoxicating  drinks,  it 
is  thought,  may  be  properly  classed  under  the  head  of  intoxicat- 
ing liquors." 

Second  Definition:  **Any  liquid  constituting  any  part  of  a 
mixture  of  intoxicating  liquor  or  liquors  which  retain  their  in- 
toxicating qualities,  and  which  may  be  used  as  a  beverage,  and 
thereby  become  the  substitute  for  the  ordinary  intoxicating 
drink,  is  thought  to  be  within  all  statutes  denouncing  or  pro- 
hibiting the  sale  of  intoxicating  liquors.  It  has  been  decided 
that  any  liquor  is  within  the  meaning  of  the  terms  **  strong  and 
spirituous  liquors"  in  an  act  to  suppress  intemperance,  whether 
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such  liquors  be  fermented  or  distilled  of  which  the  human  stomach 
can  contain  enough  to  produce  intoxication.'* 

The  Cyclopedia  of  Law  and  Procedure,  Vol.  23,  page  57,  gives 
the  following  definition  of  intoxicating  liquors  in  general : 


**In  the  absence  of  a  statutory  definition,  this  term  is  under- 
stood to  include  any  liquor  being  so  used  which  contains  such  a 
proportion  of  alcohol  that  it  will  produce  intoxication  when  im- 
bided  in  such  quantities  as  it  is  practically  possible  for  a  man  to 
drink.  It  is,  therefore,  permissible  to  show  the  proportion  of 
alcohol  oontained  in  any  liquor  in  dispute.  If  this  is  very  great, 
the  courts  may  hold,  without  further  evidence,  that  the  liquor  is 
'intoxicating';  if  extremely  small,  they  may  hold  that  it  is  not 
within  the  meaning  of  that  term.  But  otherwise  the  question 
must  be  determined  upon  testimony  as  to  whether  or  not  the 
liquor  in  question  can  and  does  actually  produce  intoxication 
when  taken  as  a  beverage.  When  this  term  is  defined  by  statute, 
the  courts  are  bound  by  it  and  can  neither  enlarge  nor  restrict 
its  signification ;  and  any  liquor  which  is  named  or  plainly  in- 
cluded in  the  statute  must  be  held  intoxicating  as  a  matter  of  law, 
without  inquiry  into  its  actual  properties,  and  even  though,  as  a 
matter  of  fact,  it  is  not  capable  of  intoxication.'' 

It  has  been  contended  by  the  attorneys  for  the  state  in  their 
brief  that  the  Legislature  has  the  right  and  authority  to  define 
what  intoxicating  liquors  mean.  The  court  is  of  the  opinion  that 
this  is  true. 

What  is  the  reasonable  construction  of  that  section  of  the  Rose 
county  local  option  law  which  defines  the  term  of  **  intoxicating 
liquor"  as  follows: 

'*The  phrase  'intoxicating  liquor,'  as  used  in  this  act,  shall  be 
construed  to  mean  any  distilled,  malt,  vinous  or  any  intoxicating 
liquor  whatever." 

This  court  believes  that  it  means  any  distilled  intoxicating 
liquor,  any  malt  intoxicating  liquor,  any  vinous  intoxicating 
liquor,  or  any  other  intoxicating  liquor.  It  must  be  an  intoxi- 
cant as  defined  in  the  American  &  English  Encyclopedia  of 
Law  and  in  Cyclopedia  of  Law  and  Procedure. 

The  phrase  ** intoxicating  liquor,"  as  used  in  said  section  of  the 
Rose  county  local  option  law,  is  most  prominent,  and  therefore  the 
remainder  of  said  section  should  be  taken  as  secondary  to,  and 
in  conjunction  with  said  phrase.    In  the  opinion  of  the  court,  to 
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say  that  the  liquor  used  need  not  be  an  intoxicant,  and  the  selling 
of  a  non-intoMcating  malt,  distilled  or  vinous  liquor  would  he 
a  violation  of  the  Rose  county  local  option  law,  would  make  that 
law  an  absurdity. 

Is  a  so-called  temperance  beverage  containing  four-tenths  of 
one  per  cent,  of  alcohol  an  intoxicating  liquor?  It  is  the  opinion 
of  the  court  that  the  weight  of  evidence  shows  beyond  a  rea- 
sonable doubt  tha^t  said  temperance  beverage  containing  four- 

4 

tenths  of  one  per  cent,  of  alcohol  does  not  intoxicate — that  it  is 
impossible  for  the  human  stomach  to  contain  enough  to  produce 
intoxication. 

One  pint  of  this  beverage  containing  four-tenths  of  one  per 
cent,  of  alcohol  would  contain  about  30  minims,  or  32  drops  of 
alcohol.  It  would  take  two  gallons  of  this  beverage  to  contain  one 
ounce  of  alcohol,  which  would  be  equal  to  one  drink  of  whisky 
of  the  size  generally  taken  in  saloons. 

After  carefully  reviewing  all  the  evidence  and  the  weight 
thereof,  the  court  is  of  the  opinion  that  the  state  has  failed  to 
prove  the  defendant,  John  Nunlist,  guilty  beyond  a  reasonable 
doubt  as  charged  in  the  information.  The  defendant  is,  there- 
fore discharged. 

INCONSISTENCY  BETWEEN  CONTRACT  OF  PURCHASE 

AND  RECITALS  OF  DEED. 

■ 

Common  Pleas  Court  of  Coshocton  County. 
Howard  Wolfe  v.  Ernest  Eckert. 

Decided,  April  Term,  1909. 

Covenant  Against  Incumbrances — Does  not  Include  Taxes  and  Assess- 
ments, When — Title — Breach  of  Warranty, 

Where  a  contract  for  the  purchase  and  sale  of  real  estate  is  ambiguous 
as  to  whether  taxes  and  assessments  becoming  due  after  the  suc- 
ceeding June  20  are  to  be  paid  by  the  grantor  or  the  grantee,  but 
the  deed  provides  in  terms  that  such  taxes  and  assessments  shall 
be  paid  by  the  grantee,  an  action  by  him  will  not  lie  for  recovery 
of  the  sums  so  paid  on  the  ground  of  breach  of  the  covenant  against 
incumbrances. 

James  Olenn  and  T.  H,  Wheeler,  ibv  plaintiff. 

Geo.  E.  Roche,  Voorhees  cfc  Voorhees  and  F.  E.  Pomerene,  con- 
tra. 
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Seward,  J. 

The  plaintiff  seeks  to  recover  in  this  action  the  sura  of  $631.40, 
being  taxes  charged  against  certain  real  estate  in  the  city  of 
Coshocton,  which  was  conveyed  to  the  plaintiff  by  the  defendant, 
by  deed  dated  July  1,  1905,  in  pursuance  of  a  contract  in  writ- 
ing entered  into  between  the  parties,  dated  May  21,  1905. 

It  is  claimed  by  the  plaintiff  that  the  title  to  the  land  was  to 
be  conveyed  to  him  free  and.  clear  of  all  incumbrances  whatso- 
ever, the  consideration  for  the  real  estate  being  $14,000,  of 
which  $2,000  was  paid  down  May  21,  1905,  and  the  balance  has 
since  been  paid. 

The  deed  delivered  to  the  plaintiff  contains  covenants  of 
seizin,  and  that  the  title  so  conveyed  is  clear,  free  and  unin- 
cumbered, and  provides  that  the  grantor  will  warrant  and  de- 
fend the  same  against  the  claims  of  all  persons  whomsoever, 
except  the  taxes  afid  assessments  due  and  payable  after  June 
20,  1905, 

The  plaintiff  makes  no  claim  that  there  was  any  fraud  or 
mistake,  nor  does  he  ask  a  reformation  of  the  contract,  or  deed. 
He  plants  his  whole  case  upon  the  breach  of  covenants  against 
incumbrances.  In  this  view  of  the  case,  it  seemed  to  the  court, 
upon  a  statement  of  the  case  at  the  trial,  that  the  court  would 
have  performed  its  whole  duty  when  it  should  have  examined, 
construed  and  passed  upon  the  deed,  as  the  plaintiff  plants  his 
right  to  recover  upon  the  question  as  to  whether  or  not  there 
is  a  breach  of  covenants  against  incumbrances  as  contained  in 
the  deed. 

The  contract  of  May  21,  1905,  which  led  up  to  and  culminated 
in  the  deed  in  question,  is  made  a  part  of  the  agreed  statement 
of  facts.  The  plaintiff  claims  that  the  deed  was  to  contain 
covenants  of  general  warranty,  but  he  disclaims  that  his  cause 
of  action  is  based  upon  any  breach  of  warranty. 

The  contract  is  upon  a  printed  blank,  and  is  peculiar  on  ac- 
count of  an  ambiguity  which  was  not  called  to  the  attention  of 
the  court,  but  which  has  some  bearing  upon  the  question  of  lia- 
bility for  taxes.  Upon  the  second  page  of  this  contract  is  this 
clause : 

**The  balance  of  said  purchase  price,  to- wit,  $12,000,  shall 
be  paid  upon  the  delivery  of  the  deed  to  said  second  party,  as 
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hereinafter  set  forth;  said  deed  to  be  made  and  delivered  on 
or  before  July  1,  1905,  clear  of  all  incumhranices  whatsoever." 

On  the  third  page,  immediately  following  the  above  clause, 
the  printed  words:  ** together  with  interest  from  this  date,  to 
be  paid  annually;  and  the  said  party  of  the  second  part  also 
agrees  to  pay  all  taxes  and  assessments  of  every  description 
whatsoever  that  may  be  levied  upon  said  real  estate  from  and 
after  the  date  of  these  presents/'  are  erased  by  the  scrivener 
by  running  a  pen  through  the  three  lines  containing  this  clause. 

On  the  tenth  line,  of  the  third  page,  after  the  words  **  July, 
1905,''  appear  the  following  words:  **but  on  failure  of  the 
party  of  the  second  part  to  pay  the  purchase  money,  or  any 
part  thereof,  and  taxes,  as  above  mentioned,  then  this  agree- 
ment to  be  void  as  it  regards  the  party  of  the  first  part  at  his 
option." 

This  last  clause  tends  to  show  that  the  plaintiff  in  this  case 
in  this  contract  assumed  and  agreed  to  pay  the  taxes,  the  words 
**or  the  interest,"  immediately  before  the  words  **and  taxes," 
having  been  erased,  and  the  words  **and  taxes,"  as  above  men- 
tioned, retained  in  the  written  contract. 

So,  if  this  clause  of  the  contract  has  any  bearing,  or  any  con- 
trolling influence,  it  would  appear  that  the  grantee  (the  plaint- 
iff in  this  case)  agreed  to  pay  the  taxes. 

This  deed  was  made  on  the  date  it  bears,  and  was  delivered 
at  the  bank  in  Coshocton;  and  it  does  not  appear  from  the 
agreed  statement  of  facts,  or  the  evidence  adduced,  that  the 
plaintiff  ever  saw  the  deed  until  the  question  arose  concerning 
the  payment  of  the  taxes.  The  deed  seems  to  have  been  deliv- 
ered to  the  recorder  for  record,  by  the  bank  or  some  of  its 
agents,  and  the  plaintiff  disclaims  ever  having  received  the  deed 
from  the  recorder's  office,  or  from  any  other  source  until  the 
question  of  the  liability  for  the  taxes  arose.  Then,  the  evi- 
dence shows,  he  went  to  the  recorder's  office,  got  the  deed,  and 
took  it  to  his  attorney's  office,  where  it  was  discovered  that,  by 
the  terms  of  the  deed,  he  assumed  and  agreed  to  pay  the  taxes. 

It  is  not  clear  to  the  court,  from  a  construction  of  this  con- 
tract, and  the  deed  in  which  it  culminated,  that  the  defendant 
could  be  held  liable  for  the  payment  of  these  taxes.  It  is  claimed 
by  the  defendant  that,  whatever  the  terms  of  the  contract  are, 
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those  terms  are  merged  in  the  deed,  and  that  the  defendant 
would  not  be  liable  for  the  taxes  because  of  the  fact  of  the 
merger  of  the  terms  of  the  contract  in  the  deed. 

The  court  has  examined  the  authorities  cited,  and  believes 
that  the  greater  weight  of  authority  sustains  the  proposition 
that  the  terms  of  the  contract  were  merged  in  the  deed  when 
executed  and  delivered. 

The  case  in  74  Mich.,  183,  is  referred  to.  The  court  has  ex- 
amined the  case  carefully.  It  was  a  suit  for  damages  for  cut- 
ting and  carrying  away  timber  from  land  which  had  been  sold 
by  the  defendant  to  the  plaintiff.  The  contract  for  the  sale 
of  the  land  contained  a  reservation  of  the  right  to  cut  and  re- 
move timber  within  ten  years.  The  deed  when  delivered  con- 
tained no  reference  to  the  reservation,  but  was  a  straight  war- 
ranty deed.  The  grantor  entered  upon  and  cut  the  timber; 
hauled  it  away,  and  was  sued  for  damages  for  trespass.  The 
court  held  that  the  contract  was  merged  in  the  deed,  and  that 
the  grantor  was  liable  for  trespass.  This  case  was  decided  in 
1899.  The  93  At.  Rep.,  475,  and  the  85  Pac.  Rep.,  1019  (the 
latter  a  Kansas  case)  are  to  the  same  effect. 

From  the  view  the  court  takes  of  the  case,  I  deem  it  unneces- 
sary to  refer  to  further  authorities  on  the  question  of  merger, 
because  the  contract  is  not  clear  but  what  the  plaintiff  agreed 
to  pay  the  taxes;  and  the  deed  which  he  received  conveying  to 
him  the  title  to  the  real  estate  provides  in  its  very  terms  that 
the  plaintiff,  the  grantee  in  the  deed,  agreed  to  pay  the  taxes; 
and  this  is  not  entirely  inconsis>tent  with  the  provisions  of  the 
contract,  owing  to  what  is  an  apparent  ambiguity  in  the  con- 
tract itself. 

There  may  be  a  judgment  for  the  defendant.  Motion  for  a 
new  trial  overruled,  and  exceptions. 
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CONSTRUCTION  OF  STATUTE  FORFEITING  DEVISE  FOR 

FAILURE  TO  PROBATE  WILL. 

■ 

Common  Pleas  Court  of  Williams  County. 
Mary  J.  Mitchell  v.  Eugenia  P.  Long  et  al.  ♦ 

Decided,  January  23,  1909. 

Devise — Provision  for  Forfeiture  of,  Construed^-How  Forfeiture  may 
he  Declared — Widow  o'f  Heir  Precluded  from  Asserting  Title  to 
Realty — Estopped  from  Setting  up  Defense — Burden  of  Proof — 
Wills — Section  5943— Trust  Relations. 

1.  Section  5943,  providing  for  forfeiture  of  a  devise  for  failure  for 

three  years  on  the  part  of  the  devisee  to  present  the  will  for  pro- 
bate, is  punitive  in  effect  and  must  be  strictly  construed. 

2.  The  provision  for  forfeiture  contained  in  this  section  does  not  de- 

clare a  rule  of  property,  and  mere  delay  or  lapse  of  time  does  not 
start  this  provision  into  operation,  but  to  do  so  requires  that  an 
action  shall  be  brought  and  a  decree  entered  declaring  the  for- 
feiture. 

3.  A  son  who  has  enjoyed  the  full  confidence  of  his  mother  and  has 

acted  as  her  business  agent,  and  who  had  full  knowledge  of  the 
existence  of  a  will  left  by  his  deceased  brother  which  had  never 
been  probated,  and  which  devised  to  his  mother  the  interest  of 
such  in  certain  lands,  is  precluded  from  asserting  against  their 
mother  the  forfeiture  of  such  devise  because  of  the  lapse  of  the 
three  year  period  for  probate;  nor,  following  the  decease  of  such 
son  intestate  as  to  such  interest,  can  his  widow  assert  title  thereto. 

4.  The  burden  of  proof,  upon  the  assertion  of  the  defense  of  forfeiture 

of  a  devise  for  failure  to  probate  the  will,  is  upon  the  contending 
heir  at  law  and  his  successors  in  title. 

R,  L.  Starr  and  C.  E.  Scott,  for  Anna  Tressler  Long. 
Newcomer  <fe  Gebhard,  for  Harriet  Long. 

KiLLITS,  J. 

This  ease  was  begun  to  secure  partition  of  the  premises  in  the 
village  of  Brj-an,  kno^Ti  as  Long's  Block.  This  is  a  three-roomed 
and  three  storied  business  property  built  by  William  H.,  George 
E.,  and  John  W.  Long.  William  conveyed  his  undivided  in- 
terest to  his  daughter,  the  plaintiff.    John  W.  Long  died  in  1905, 

•  Affirmed  by  the  Circuit  Court  without  report,  May,  1909. 
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testate,  devising  his  interest  to  his  widow,  the  defendant  Eugenia. 
George  E.  Long  died  in  1898,  testate,  leaving  his  interest  to  his 
w^idow,  the  defendant  Harriet,  for  life,  with  remainder  in  trust 
for  the  benefit  of  his  son  Parker.  The  will  of  George  E.  Long  was 
construed  by  this  court  in  the  case  of  Oillis  v.  Long,  8  N.  P. — N. 
S.,  1,  and  our  decree  therein,  having  been  followed  on  appeal 
by  the  circuit  court,  is  now  under  consideration  in  the  Supreme 
Court.  The  question  in  that  case,  principally  considered,  was 
whether  his  father's  will  was  sufficient  to  clothe  Parker  with  a 
devisable  interest  at  his  death,  which  took  place  in  November, 
1902,  before  he  had  entered  into  the  enjoyment  of  any  benefit 
from  its  provision.  The  controversy  was  between  Parker's  devi- 
see, his  mother  Harriet,  and  Anna  Tressler  Long,  widow  of 
Parker's  brother  John,  who  died  childless  in  1906. 

The  plaintiff,  in  seeking  partition  in  the  action  now  pending, 
makes  Anna  Tressler  Long  a  party  to  this  action  upon  the  aver- 
ment that  the  latter  still  claims  an  interest  in  the  property,  not- 
withstanding the  decree  adverse  to  her  in  Oillis  v.  Long,  supra, 
and  Anna,  probably  not  adverse  to  a  retrial  of  her  case,  promptly 
comes  in  with  a  cross-petition  in  which  she  asserts  that  all  ques- 
tions between  her  and  her  mother-in-law  were  not  fought  out  in 
the  former  case,  but  that  one  very  significant  feature  was  not  be- 
fore the  court  at  all  or  in  any  form  when  Gillis  v.  Long  was  heard 
and  decided.  In  her  cross-petition  she  avers  that  Parker  W. 
Long  died  childless  and  unmarried  in  November,  1902,  leaving 
a  will  in  which  his  mother,  the  defendant  Harriet,  is  the  sole 
devisee  and  legatee ;  that  the  fact  of  the  leaving  of  such  will  and 
its  existence  was  thereafter  at  all  times  in  the  knowledge  of 
Harriet  who  had  the  instrument  at  all  times  in  her  power  to 
control,  and  that  she,  without  any  excuse  for  the  delay,  failed  to 
offer  or  cause  the  instrument  to  be  offered  for  probate  until  aft^r 
the  expiration  of  three  years  from  Parker's  decease.  Upon  this 
situation,  Anna  asks  that  the  penalty  of  forfeiture  of  her  devise, 
as  provided  by  Section  5943,  Revised  Statutes,  be  imposed  upon 
Harriet,  and  that  she,  Anna,  be  decreed  to  be  the  owner  of  a  life 
estate  upon  Harriet's  life  estate  in  the  premises,  pursuant  to 
the  provisions  of  Section  4158,  Revised  Statutes,  on  the  proposi- 
tion that  Harriet's  forfeited  interest  descended  as  intestate  prop- 
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erty  of  Parker  to  his  brother  John,  and,  upon  the  latter 's  death 
intestate  and  childless,  to  his  heirs  at  law,  with  a  life  estate  to 
her  as  the  widow.  Harriet  joins  the  isue  with  a  general  denial,  . 
and  a  plea  of  res  judicata,  and,  in  an  amendment  allowed  to 
meet  the  testimony,  by  a  claim  that  the  circumstances  under 
which  the  will  was  left  off  probate  for  more  than  three  years 
preclude  Anna,  as  John's  representative,  from  insisting  upon  the 
penalty  of  Section  5943,  Revised  Statutes. 

Since  the  summer  of  1906  no  less  than  eight  actions  have  been 
begun  in  this  court  involving  directly  or  very  closely  the  domestic 
affairs  of  this  branch  of  the  Long  family,  which  has  long  been 
prominent  in  the  life  of  the  village  and  county.  Elements  both 
tragic  and  highly  dramatic  have  entered  into  these  cases  and 
their  development,  with  here  and  there  a  touch  of  comedy  light- 
ing up  the  general  gloom.  The  circumstances  have  been  ex- 
ploited, with  large  headlines,  in  the  local  and  neighboring  news- 
papers, and  have  been  the  topic  of  much  local  discussion  for  three 
winters,  out  of  which  a  great  deal  of  store-box  law  has  been 
evolved,  while  the  ingenuity  of  the  judge  of  this  court  has  been 
greatly  taxed,  and  perhaps  strained,  in  devising  evasions  which 
might  preserve  our  standing  for  courtesy  and  save  the  necessity 
of  unjudicial  opinion. 

When,  therefore,  we  found  counsel  for  Harriet  claiming  that 
her  technical  defense  of  former  adjudication  was  without  flaw 
and  that  at  the  same  time  she  had  a  good  defense  upon  the 
merits,  we  felt  that  the  purely  technical  question  of  res  judicata 
should  stand  aside  until  the  merits  were  considered,  upon  the 
theory  that  it  would  be  better  that  Harriet  Long  should  hold 
this  property,  if  at  all,  on  the  merits,  if  possible,  rather  than  by 
reason  of  a  technicality. 

Although  it  is  hoped  that  Section  5943,  which,  by  the  way,  has 
been  the  law  of  Ohio  for  sixty-nine  years,  may  not  be  as  much 
out  of  mind  of  the  bar  generally  as  it  seemed  to  have  been  witJi 
counsel  in  Long  v.  Gillis,  we  still  think  it  advisable  to  quote  it 
here : 

**No  lands,  tenements,  or  hereditaments,  shall  pass  to  any  dev- 
isee in  a  will,  who  shall  know  of  the  existence  thereof,  and  have 
the  same  in  his  power  to  control,  for  the  term  of  three  years,  un- 
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less,  within  that  time,  he  shall  cause  the  same  to  be  offered  for,  or 
admitted  to,  probate;  and  by  such  neglect,  the  estate  devised  to 
such  devisee  shall  descend  to  the  heirs  of  the  testator."' 

This  law,  although'  enacted  in  1840,  has  received  the  most 
meager  construction.  The  Supreme  Court,  in  Carpenter  v. 
Denoon,  29  Ohio  St.,  379,  says  that  it  does  not  apply  to  cases  of 
neglect  in  causing  a  copy  of  a  will  probated  elsewhere  to  be 
probated  in  the  county  where  the  devised  property  may  be  situ- 
ated, and,  speaking  of  the  operation,  of  the  statute,  the  court 
says,  page  898,  that,  **  under  these  provisions,  a  devise  lapses 
by  neglect  to  cause  a  known  will  to  be  offered  for  or  admitted  to 
probate";  and  in  Avery  v.  II award y  7  X.  P. — N.  S.,  97,  the 
court  observes  that  the  statute  is  intended  to  aid  in  prompt 
administration,  and  that,  where  there  were  two  wills,  in  the  cus- 
tody of  the  same  person,  who  offers  the  latest  one,  which  is  set 
aside  in  contest  proceedings,  the  custodian  does  not  lose  his 
devise  in  the  earlier  one  if  he  offers  it  for  probate  promptly 
after  the  latter  is  avoided,  although  more  than  three  years  may 
have  elapsed. 

These  cases  afford  very  little  light  On  the  law's  construction. 
However,  that  task  does  not  seem  to  be  a  very  difficult  one.  In 
the  first  place,  it  would  seem  that  the  statute  must  be  construed 
strictly,  and  applied  only  in  cases  where  its  evident  purpose  de- 
maiids  that  it  be  taken  into  account.  It  interferes  with  the 
general  right  testator  has  to  pass  his  })roperty,  is  a  restriction 
upon  the  operation  of  testator's  lawful  purpose,  and  through  no 
fault  of  his,  nor  because  of  anv  circumstances  which  he  mav  con- 
trol.  He  may  have  made  no  provision  for  a  custodian,  yet, 
through  this  statute,  a  cherished  purpose,  commendable  in  him 
and  meeting  the  very  highest  legal  and. moral  duty,  may  be 
brought  to  naught.  Secondly,  it  is  highly  punitory  in  its  ef- 
fect, and  is  therefore  subject  to  the  same  rule  of  strict  construc- 
tion as  any  other  statute  providing  a  penalty  or  forfeiture. 

Again,  it  must  be  observed  thiit  it  is  not  a  self-operating  stat- 
ute; that  is,  it  does  not  declare  a  rule  of  property,  but  an  ac- 
tion is  necessary  to  effect  the  forfeiture  it  provides  for.  This 
feature  is  manifest  from  the  fact  that  it  is  not  delay  and  lapse  of 
time  alone  which  s-tart  its  operation,  but  a  state  of  facts  addi- 
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tional  must  be  established,  which  situation  can  be  brought  about 
only  by  a  proceeding  in  court.  The  identity  of  the  tardy  cus- 
todian, or  the  party  with  ** power  to  control/'  with  the  devisee 
must  be  seen  and  declared  by  a  court  competent  to  entertain  such 
an  issue  of  fact.  A  cardinal  rule  of  construction  is  that  all 
correlated  parts  of  a  statute  m\ist  be  construed  together,  where- 
fore it  would  seem  that  the  use  of  the  significant  word  ** neglect,*' 
which  dominates  the  last  phrase,  is  of  force  in  the  interpreta- 
tion, and  that  delay  even  of  the  party  at  whom  the  statute 
points,  to  be  fatal,  must  have  in  it  some  degree  of  affirmative,  if 
innocent  and  ignorant,  carelessness.  It  is  observed  by  the  Pro- 
bate Court  of  Hamilton  County,  in  admitting  Blymyer's  will  to 
probate  (Blymyer,  In  re,  7  N.  P.,  591),  that  this  statute  does 
not  affect  the  right  to  probate  of  a  will  under  its  provisions, 
and  we  think  that  it  is  clearly  the  law  that  the  statute  could  not 
have  been  invoked  by  any  person  interested  to  defeat  the  pro- 
bate. The  functions  of  the  probate  court  in  determining  wheth- 
er the  will  of  a  deceased  resident  within  its  jurisdiction  shall  he 
admitted  to  probate  are  limited  to  a  consideration  whether  the 
alleged  testator  was  of  full  age  and  of  sound  mind  and  free  from 
n*straint,  and  whether  the  instrument  has  been  duly  attested 
and  executed.  There  is  no  room  here  to  consider  how  the  wiU 
is  to  operate  (Section  5929).  If  we  are  right  as  to  this  particu- 
lar matter,  then,  a  fortiori,  an  action  is  necessary  and  a  decree 
of  court,  before  any  devisee  under  such  will  is  affected  by  Sec- 
tion 5943,  Revised  Statutes,  otherwise  the  probate  record  would 
be  a  cloud  on  the  title  of  the  forfeited  devise. 

It  is  perhaps  also  here  profitable  to  consider  the  purpose  and 
object  of  the  statute,  and  as  to  that,  for  want  of  any  previous  ad- 
judication, we  are  left  to  free  judgment,  but  it  would  seem  that 
the  law's  object,  in  addition  to  the  penalty  for  careless  delay,  is 
to  secure  prompt  administration  and  to  protect  the  title  and  in- 
nocent parties  dealing  therewith,  and  we  are  not  left  altogether 
to  our  own  conjecture  touching  this  question,  for  the  Supreme 
Court,  in  Carpenter  v.  Denoon,  29  Ohio  St.,  379,  394,  states  that 
such  is  the  object  and  purpose  of  the  similar  Section  5967,  deal- 
ing with  the  effect  of  delay  in  getting  into  the  local  record  a 
will  of  a  non-resident  of  the  state. 
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All  these  considerations  are  of  importance  both  in  connection 
with  the  facts  and  as  touching  the  right  of  Anna  Tressler  Long 
to  demand  enforcement  of  this  forfeiture,  for  the  really  interest- 
ing question  is  not  so  much  whether  Mrs.  Harriet  Long  is  tech- 
nically within  the  statute,  as  granting  that  otherwise  she  is  sub- 
ject to  its  drastic  action,  whether  or  not  her  daughter-in-law  is  in 
position  to  profit  thereby.  Plainly,  as  conceded  in  argument, 
Anna  has  no  standing  here  save  as,  within  the  provisions  of  Sec- 
tion 4158,  Revised  Statutes,  she  is  entitled  to  a  life  estate  in  such 
lands  as  her  childless  and  intestate  husband,  John  P.  Long,  was 
seized  of  in  fee  at  his  death.  She,  therefore,  can  do  only  what 
John  P.  Long  in  his  lifetime  could  have  done,  and  if  he  could  not 
have  secured  the  enforcement  of  this  statute  against  his  mother 
at  anytime  before  his  death,  his  widow  can  not. 

Proceeding  now  to  a  consideration  of  the  undisputed  facts, 
we  notice,  first,  that  in  no  way  has  any  embarrassment  come  to 
any  person  because  of  this  delay.     The  land  in  question  was 
and  still  is  burdened  with  a  life  estate  in  Mrs.  Harriet  Long 
by  virtue  of  the  will  of  her  husband,  and  Parker  at  his  death 
had  not  come  into  the  enjoyment  of  his  estate  therein,  nor  has 
there  been  any  attempt  at  administration  of  Parker's  estate,  nor 
any  creditor  who  is  shown  to  be  standing  with  an  unpaid  claim. 
There  were  but  two  children  of  George  E.  Long  living  at  his 
death,  Parker  and  John.    Parker  died  a  bachelor,  at  the  age  of 
thirty-six,  and  after  a  life  of  more  or  less  dissipation,  at  his 
mother's  house  where  he  lived,  and  without  having  ever,  in  his 
mature  years,  contributed  much,   if  anything,  to  her  comfort 
support  or  peace  of  mind.    The  mother  was  seventy-four  years 
old  when  he  died,  and  thenceforth  lived  alone.    John  was  then 
thirty-four  years  old,  without  outwardly  at  least,  any  unpleasant 
or  immoral  habits.    He  was  married  and  in  the  prosecution  of  a 
prosperous  and  honorable  business,  in  which  it  seemed  that  he 
was  maintaining  the  best  traditions  of  the  family.     He  and  his 
mother  lived  in  the  same  village,  within  a  very  short  distance 
from  each  other,  and  until  a  short  time  before  his  death  and  in- 
deed until  after  three  years  had  passed  from  Parker's  death,  he 
was  almost  a  daily  visitor  at  her  house.     He  transacted  all  her 
business,  paid  her  taxes,  looked  after  insurance,  collected  her 


NISI  PRlUS  IlEPOfttS— NEW  SeHIES.  119 


1909.]  Mitchell  v.  Long  et  al. 

rents,  paid  her  bills,  and  cared  for  her  repairs,  and  kept  in  his 
safe  her  valuable  papers.  There  was  between  this  aged  woman 
and  her  only  surviving  child  the  relation  of  confidential  depend- 
ence on  her  part  upon  him  for  guidance  in  every  affair  in  any 
way  different  from  the  daily  round  of  purely  domestic  and  social 
duties. 

Parker  made  the  will  in  July  before  his  death  in  November. 
He  told  his  mother  that  he  intended  her  to  have  all  his  prop- 
erty, and  asked  her  to  call  an  attorney  to  prepare  the  document. 
She  acceded  to  this  request  and  the  instrument  was  then  made 
and  executed  in  her  house  to  her  knoweldge,  she  calling  in  a 
neighbor  to  join  the  lawyer  as  a  witness.  The  will  was  left 
in  Parker's  hands  after  its  execution.  There  is  some  dispute 
whether  or  not  it  was  read  to  the  testator  in  the  mother's  pres- 
ence, the  attorney  averring  that  it  was  not,  and  the  other  witness 
being  of  the  opinion  that  it  was  so  read,  but  this  is  immaterial, 
because  it  is  admitted  that  Mrs.  Long  knew  of  its  execution  and 
that  she  was  the  beneficiary.  During  the  summer  of  1902,  Parker 
was  able  to  be  up,  and  several  times  his  brother  John  took  him  up 
to  the  store  in  a  wheel  chair.  John  knew  of  the  fact  that  Parker 
had  made  a  will,  but  it  is  not  conceded  that  he  knew  of  its  pro- 
visions. Mrs.  Harriet  Long  produced  the  will  for  probate  about 
four  months  after  John  disappeared,  and,  indeed,  after  his  death, 
although  that  fact  was  not  then  known.  There  being  no  next  of 
kin  except  the  mother  within  the  county,  no  notice,  except  to  her, 
was  given.  Some  time  after  Parker's  death,  but  within  the 
three  years  thereafter,  John  employed  the  attorney  who  wrote  the 
will  to  assist  in  terminating  the  administration  of  the  father's 
estate,  and,  as  John  and  his  mother  and  the  attorney  in  ques- 
tion were  proceeding  from  the  court  house  on  the  completion  of 
this  business,  Mrs.  Harriet  Long,  in  the  presence  and  hearing  of 
her  son,  asked  the  attorney  if  the  will  should  not  be  probated, 
and  she  was  then  and  there,  in  the  like  presence  and  hearing  of 
John,  advised  that  probate  was  not  necessary.  Mrs.  Long  was 
then  at  least  seventy-six  years  old  and  her  son  thirty-six,  with 
the  confidential  relation  described  above  still  subsisting  between 
them. 

Assuming  that  these  were  all  the  facts,  would  John  P.  Long,  if 
alive,  have  any  standing  in  any  tribunal  to  enforce  in  his  sole 
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behalf  a  forfeiture  against  the  mother  for  delaying  the  probate 
of  his  will?  It  may  be  assumed  as  a  fact  proven  that  each  of 
them  was  equally  ignorant  of  the  law,  and  that  John's  neglect  to 
advise  his  mother  or  to  look  after  the  matter  himself  was  without 
design,  but  it  shocks  the  conscience  to  say  that  this  aged  lady 
should  lose  to  the  son  upon  whom  she  leaned  for  the  transaction 
of  all  business  because  she  did  not  follow  an  unknown  law  and 
guard  herself  against  such  a  result. 

IIoiK^yer,  referring  a  judgment  that  John  P.  Long  could  not 
have  this  forfeiture  enforced  to  any  special  principle  of  equity 
jurisprudence  is  not  easy.  At  first,  it  seemed  that  the  doctrine 
of  equitable  estoppel  would  apply,  and  the  definition  thereof 
given  by  Judge  Pomeroy,  Eq.  Jurisp.,  Section  804,  is  broad 
enough  to  cover  this  case,  but,  beyond  the  definition  are  a  set  of 
elements  essential  to  its  application,  each  of  which  must  be  pres- 
ent as  inflexibly  as  if  the  common  law  had  established  the  doctrine, 
and,  because  it  must  be  conceded  that  both  John  and  his  mother 
were  equally  chargeable  with  at  least  constructive  knowledge 
of  the  law  in  question,  and  that  neither  acted  consciously  upon 
the  subject,  so  that  the  test  of  knowledge  and  ignorance  on  the 
part  of  John  and  the  mother,  respectively,  and  of  intention  by 
John  alone,  may  not  be  applied,  the  principle  is  seen  not  to 
reach  the  situation.  But,  unless  equity,  which  had  its  birth  in 
an  effort  to  mitigate  the  hardships  sometimes  resulting  from  the 
unyielding  rules  of  common  law,  has  itself  become  rigid  and  un- 
bending, it  must  contain  some  other  method  of  doing  righteous- 
ness in  a  situation  of  this  kind,  and  we  suggest  that  such  is  found 
in  doctrine  of  constructive  fraud. 

It  is  too  well  settled  to  need  citation  that  equity  will  not  per- 
mit a  result  to  be  worked  out  within  its  jurisdiction  which  has 
the  effect  of  fraud  upon  the  loser.  Pomerov,  Eq.  Jurisp.,  Section 
922: 

**The  term  *  constructive  fraud'  is  not  a  very  appropriate  one, 
but  has  been  used  so  long  that  any  attempt  to  substitute  another 
in  its  place  would  be  useless.  It  is  important,  however,  to  form 
an  accurate  motion  of  the  meaning  given  it  in  equity,  and  the 
peculiar  element  or  criterion-  which  distinguishes  the  various 
classes-  of  cases  belonging  to  it.  ♦  •  •  Constructive  fraud 
is  simply  a  term  applied  to  a  great  variety  of  transactions,  hav- 
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ing  little  resemblance  either  in  form  or  nature,  which  equity 
regards  as  wrongful,  to  which  it  attributes  the  same  or  similar 
effects  as  those  which  follow  actual  fraud,  and  for  which  it  gives 
the  same  or  similar  relief  as  that  granted  in  cases  of  real  fraud. 
It  covers  different  grades  of  wrong.  It  embraces  contracts  illegal, 
and  therefore  void  at  law  as  well  as  in  equity ;  transactions  void- 
able in  equity  because  contrary  to  public  policy;  and  transac- 
tions which  merely  raise  a  presumption  of  wrong,  and  throw 
upon  the  party  benefited  the  burden  of  proving  his  innocence 
and  absence  of  fault." 

And,  again,  Sections  955  and  956: 

**It  is  of  the  utmost  importance  to  obtain  an  accurate  concep- 
tion of  the  exact  circumstances  under  which  the  equitable  princi- 
ple now  to  be  examined  is  applied ;  otherwise  the  entire  discussion 
of  the  doctrine  will  be  confused  and  imperfect.  •  •  •  The 
single  circumstance  now  to  be  considered  is  the  existence  of  some 
fiduciary  relation,  some  relation  of  confidence  subsisting  between 
the  parties.  No  mental  weakness,  old  age,  ignorance,  pecuniary 
distress,  and  the  like,  is  assumed  as  an  element  of  the  transaction ; 
if  any  such  fact  be  present,  it  is  incidental,  not  necessary,  imma- 
terial, not  essential.  Nor  doe^  undue  influence  form  a  necessary 
part  of  the  circumstances,  except  so  far  as  undue  influence,  or 
rather  the  ability  to  exercise  undue  influence^  is  implied  in  the 
very  conception  of  a  fiduciary  relation,  in  the  superiority  occu- 
pied by  one  of  the  parties  over  the  other,  contained  in  the  very 
definition  of  that  relation.  This  is  a  most  important  statement, 
not  a  mere  verbal  criticism.  Nothing  can  tend  more  to  produce 
confusion  and  inaccuracy  in  the  discussion  of  the  subject  than 
the  treatment  of  actual  undue  influence  and  fiduciary  relations 
as  though  they  constituted  one  and  the  same  doctrine. 

**It  was  shown  in  the  preceding  section  that  if  one  person  is 
placed  in  such  a  fiduciary  relation  toward  another  that  the  duty 
rests  upon  him  to  disclose,  and  he  intentionally  conceals  a  ma- 
terial fact  with  the  purpose  of  inducing  the  other  to  enter  into 
an  agreement  such  concealment  is  an  actual  fraud,  and  the  agree- 
ment is  voidable  without  the  aid  of  any  presumption.  We  are 
now  to  view  fiduciary  relations  under  an  entirely  different  as- 
pect; there  is  no  intentional  concealment;  no  misrepresentation; 
no  actual  fraud.  The  doctrine  arises  from  a  very  different  con- 
ception and  existence  of  a  fiduciary  relation.  While  equity  does 
not  deny  the  possibility  of  valid  transactions  between  the  two 
parties,  yet  because  every  fiduciarj^  relation  implies  a  condition 
of  superiority  held  by  one  of  the  parties  over  the  other,  in  every 
transaction  between  them  by  which  the  superior  party  obtains 
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a  possible  benefit,  equity  raises  a  presumption  against  its  va- 
lidity, and  easts  upon  that  party  the  burden  of  proving  affirma- 
tively its  compliance  with  equitable  requisites,  and  of  thereby 
overcoming  the  presumption.  •  •  •  Courts  of  equity  have 
carefully  refrained  from  defining  the  particular  instances  of 
fiduciary  relations  in  such  a  manner  that  other  and  new  cases 
might  be  excluded.  It  is  settled  by  an  overwhelming  weight  of 
authority  that  the  principle  extends  to  every  possible  case  in 
which  a  fiduciary  relation  exists  as  a  fact,  in  which  there  is  confi- 
dence reposed  on  one  side,  and  the  resulting  superiority  and  in- 
fluence on  the  other.  The  relation  and  the  duties  involved  in 
it  need  not  be  legal ;  it  may  be  moral,  social,  domestic,  or  merely 
personal." 

It  would  be  both  tedious  and  unprofitable  to  discuss  the 
numerous  cases  in  which  thiese  principles  have  been  applied. 
Generally  they  deal  with  the  relation  of  principal  and  agent, 
Attorney  and  client,  parent  and  child,  and  child  and  parent, 
when  the  latter  is  aged  or  has  put  himself  upon  the  advice  and 
guidance  of  his  child.  Pomeroy  says.  Section  959,  that  '*the  un- 
derlying thought  is  that  an  agent  should  not  unite  his  personal 
and  representative  characters  in  the  same  transaction;  and 
equity  will  not  permit  him  to  be  exposed  to  the  temptation  or 
brought  into  a  situation  where  his  own  personal  interests  con- 
flict with  the  interests  of  his  principal,  and  with  the  duties 
which  he  owes  to  his  principal,'*  and  this  same  idea,  varied  ac- 
cording to  the  varying  situations,  applies  in  all  cases  of  fiduciary 
relationship  of  whatever  character,  but,  as  the  distinguished  au- 
thority says  in  the  section  quoted  above^  Section  956,  courts  of 
equity  have  designedly  left  the  principle  flexible,  to  be  applied 
to  new  conditions  which  may  arise  which  partake  of  the  nature 
of  the  decided  cases,  that  it  may  work  out  equity  in  all  the  vary- 
ing conditions  of  life  wherein  it  may  be  applicable. 

Our  own  Supreme  Court  {Stivens  v.  Summers,  68  Ohio  St.,  421, 
441),  defines  that  situation  as  constructively  fraudulent  which 
would,  **  either  in  the  particular  case  or  in  common  experience, 
lead  to  consequences  equivalent  to  those  following  actual  fraud," 
and  it  does  not  seem  difficult  to  see  that  to  permit  John  P.  Long 
to  profit  by  his  mother's  delay  under  the  circumstances  shown 
above  would  be  to  permit  consequences  to  her,  which  he  owed  to 
her  to  prevent,  as  deplorable  as  if  he  were  guilty  of  actual  fraud. 
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If,  as  Pomeroy  says  in  Section  955,  quoted  above,  no  situation 
of  actual  inferiority,  as  old  age,  ignorance  or  the  like,  is  needed 
to  make  these  principles  applicable,  but  that  they  operate  when 
the  parties  are  on  terms  of  equality  of  opportunity,  then  so  much 
more  does  a  case  demand  their  application  in  which  are  shown 
facts  such  as  we  have  before  us. 

But  if  these  undisputed  facts  are  not  enough  to  show  how 
violative  of  equitable  principles  it  would  have  been  to  permit  . 
this  forfeiture  to  John  P.  Long,  attention  is  called  to  the  facts 
over  which  there  is  more  or  less  controversy.  The  burden  of 
proof  is  of  course  upon  Anna  Tressler  Long  to  prove  that  the 
will  was  either  in  the  custody  of  her  mother-in-law  for  the  fate- 
ful period,  or  within  the  latter  *s  power  to  control.  To  remove 
that  burden,  it  was  shown  that  her  attorney  and  her  agent,  a  Mr. 
Hamilton,  visited  Mrs.  Harriet  Long  at  her  house,  two  or  three 
months  ago,  and  there  tried  her  for  information  as  to  the  where- 
abouts of  the  will  during  the  years  prior  to  probating.  It  can 
not  be  gainsaid  that  the  question  put  to  her  had  a  sinister  sound, 
and  it  was  obvious  that  it  was  framed  with  a  view  of  diverting 
her  mind  from  the  real  object  of  the  inquiry,  and  it  was  an  un- 
conscious tribute  on  the  part  of  these  astute  gentlemen  to  Mrs. 
Long's  mentality,  even  if  she  were  then  eighty  years  old,  that 
they  felt  the  necessity  of  putting  their  question  in  disguise.  It 
was,  in  substance,  whether  she  was  sure  that  the  will  had  not 
been  tampered  with  before  it  was  offered  for  probate  and  what 
assurances  on  that  point  could  she  give  these  anxious  seekers  for 
the  truth.  They  say  that  she  calmly  replied  at  length  that  it 
had  been  in  her  care  ever  since  it  was  made  until  taken  to  the 
probate  office,  and  hence  could  not  have  been  meddled  with.  *  She 
says,  and  in  this  she  is  supported  by  a  young  lady  resident  with 
her,  that  she  resented  the  question  as  imputing  dishonesty  to  her, 
and  replied  with  some  heat  that  her  family  was  not  in  the  habit 
of  indulging  in  dishonesty,  and  that  from  the  time  she  got  the 
will  until  it  had  been  taken  to  the  court  house  she  had  guarded 
it  from  all  harm. 

We  will  not  undertake  the  delicate  task  of  differentiating  be- 
tween the  credibilities  of  these  two  conflicting  reports  of  this  con- 
versation, save  to  say  that  it  seems  very  likely  that  a  question 
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put  in  that  way  should  provoke  some  heat  in  the  interrogated 
person,  and,  as  it  was  so  put  with  a  view  to  throw  her  off  her 
guard,  it  would  be  reasonable  not  to  hold  this  old  lady,  talking 
to  her  antagonist's  emmissaries,  to  the  full  consequences  of  her 
unguarded  reply. 

Everv  lawver  who  has  ever  conducted  an  examination  of  a 
witness  knows  that  many  times  compromising  answers  are  ob- 
.  tained  to  uncomprehended  questions,  wherefore  the  practice 
allows  re-examination  upon  cross-examination,  an  opportunity 
that  was  not  vouchsafed  ^Mrs.  Long  for  her  protection  when  this 
examination  of  her  was  had.  In  explanation  of  her  answer,  Mrs. 
Long  says  that  she  never  saw  or  had  possession  of  the  will  until 
October,  1906,  within  a  month  before  it  was  offered  for  probate 
and  that  she  never  had  the  will  in  her  custody  and  never  knew 
definitely  where  it  was  until  this  same  date;  that  at  this  time, 
John  having  disappeared  a  month  or  two  before,  the  store  still 
being  conducted  by  his  employes,  she  took  possession  of  the 
store  under  her  chattel  mortgage,  and  sold  it  thereunder,  and 
then  removed  from  the  safe  a  tin  deed  box  which  John  had  pro- 
vided for  the  safe-keeping  of  her  papers,  which  he  held  for  her, 
and,  opening  the  box  at  her  residence  found  the  will  therein  with 
her  policies  of  insurance  and  other  documents. 

Counsel  for  !Mrs.  Anna  Long  introduced  several  witnesses  by 
whom  it  was  proven  that  the  mother  had  frequently  dealt  with 
John  at  the  store  touching  her  affairs  at  times  when  this 
box  was  in  view  as  having  been  con.sulted  for  the  papers  it  con- 
tained, and,  although  they  contradict  the  old  lady  as  to  the  fact 
of  her  having  done  business  herself  with  reference  to  that  box 
on  such  occasions,  these  witnesses  do  corrolK)rate  her  in. the  posi- 
tion that  the  box  was  the  receptacle,  in  John's  safe,  of  her 
valuable  documents.  Assuming  that  her  testimony  is  true,  and 
we  see  no  reason  why  so  reasonable  and  likely  a  story  might  not 
be  true  except  the  dis])uted  statement  made  by  her  to  Anna's 
agent  and  attorney,  then,  if  we  may  hold  ]\rrs.  Long  to  an  ac- 
countability as  custodian  of  this  will  or  as  maintaining  a  domi- 
nance over  it,  we  have  John,  the  only  party  to  benefit  by  keep- 
ing it  off  probate  for  more  than  three  3'ears,  participating  in 
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this  delay.  It  would  sooin  that  a  statement,  onl}',  of  this  fact  is 
enough  to  show  that  he  was  never  in  pasition  to  profit  thereby. 

It  must  not  be  understood  that  the  court  is  losing  sight  of  the 
doctrine  that  equity  seldom  if  ever  interferes  to  prevent  the 
enforcement  of  a  statutory  forfeiture.  Our  position  is  not  out  of 
harmony  with  that  i)rinciple.  We  hold  that  equity,  while  it  may 
not  reli(»ve  against  a  statutory  forfeiture,  has  the  power  to  dis- 
criminate between  the  parties  who  seek  its  enforcement,  and  can 
say  that  the  beneficiarv  of  a  forfeiture  may  have  stood  in  such  a 
relation  to  the  forfeiter  as  to  have  deprived  himself  of  the  op- 
portunity to  insist  upon  the  right  because  the  exercise  thereof 
by  him  would  be  tantamount  to  a  fraud  upon  the  forfeiter. 

80  we  say,  here,  that  John  P.  Long,  who  lived  nine  months 
Icmger  than  three  years  after  Parker's  death,  and  who  did  busi- 
ness for  himself  and  for  his  mother  for  several  year^' before  and 
for  seven  months  after  his  mother  had  incurred  the  penalty,  if 
at  all.  would  not  be  ])ermitted  to  enforce  this  statute  against 
Harriet  Long,  if  living,  and.  of  course,  if  John  were  unable  to 
take  advantage  of  it,  his  widow,  Anna  Tressler  Long,  whose 
position  in  this  ca-se  is  wholly  representative  and  substitutional, 
may  not,  either. 

Having  reached  this  conclusion  on  the  merits,  it  is  not  profit- 
able to  consider  the  question  of  res  judicata,  so  ably  argued  by 
counsel  on  both  sides,  nor  the  other  purely  technical  proposition 
that  equity,  generally,  never  aids  in  the  enforcement  of  a  for- 
feiture. Another  interesting  question  occurs  to  the  court,  not 
argued,  and  that  is,  whether  the  limitation  of  Section  4983,  Re- 
vised Statutes,  does  not  apply  to  actions  under  Section  5943, 
That  section  provides  that  an  action  for  the  enforcement  of  a 
penalty  or  a  forfeiture  shall  not  be  commenced  after  the  expira- 
tion of  one  year.  If  that  statute  of  limitations  applies,  and  we 
.see  no  reason  why  it  does  not,  Mrs.  Anna  Long  has  been  barred 
for  more  than  two  vears. 
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APPLICATION  OF  THE  AMENDED  STATUTE  RELATING  TO  THE 

REPIUNG  OP  CHATTEL  MORTGAGES. 

Common  Pleas  Court  of  Franklin  County. 

Arlingi'On  C.  Harvey  v.  Antonio  Ciocco  et  al. 

Decided,  January  1.  1909. 

Chattel  Mortgages^ — Construction  of  Amendment  with  Reference  to  Re- 
filing  of — Purpose  of  the  Act — Analogous  to  Limitations  Oovenu 
ing  Rights  of  Action, 

Chattel  mortgages  on  file  on  April  2S,  1908,  the  date  of  the  taking 
effect  of  98  O.  L.,  230,  amending  Section  4155  by  changing  the 
periods  of  refiling  such  mortgages  from  one  to  three  years,  are 
governed  by  the  provisions  of  this  amendment,  and  are  not  ren- 
dered invalid  by  failure  to  refile  them  within  the  one  year  period 
in  force  at  the  time  they  were  executed. 

Raymond  <&  Oibson,  for  plaintiff. 

F.  M,  Olick  and  C.  M.  Voorhecs,  contra. 

KiNKEAD,  J. 

The  question  is  submitted  upon  demurrer  to  the  answer  of 
P.  M.  Walton,  which  shows  that  Walton  sold  and  delivered  to 
Ciocco  Brothers  certain  chattel  property,  for  which  a  chattel 
mortgage  was  given,  and  which  was  filed  November  2,  1907. 

The  mortgage  was  not  refiled  at  the  end  of  the  year  according 
to  the  provisions  of  the  law  in  force  at  the  time  the  same  was 
executed. 

It  is  claimed  that  such  refiling  was  not  necessary,  because  of 
the  amendment  of  Section  4155,  Revised  Statutes,  which  took 
effect  April  28,  1908  (99  0.  L.,  230),  which  provides  in  sub- 
stance  that  chattel  mortgages  shall  be  void  as  against  the  credi- 
tors of  the  mortgagor,  or  against  subsequent  purchasers  of  mort- 
gages in  good  faith,  after  the  expiration  of  thtee  years  from  the 
filing  thereof,  unless  within  thirty  days  next  preceding  the  ex- 
piration of  the  three  years  the  mortgage  is  refiled. 

The  mortgagor,  Ciocco  Brothers,  gave  a  bill  of  sale  for  the 
property  covered  by  the  mortgage  on  September  10,  1908,  to  the 
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Ciocco  Baking  Company,  a  corporation,  which  instrument  was 
recorded  October  20,  1908  (Vol.  7,  Misc.  Records). 

This  proceeding  was  brought  by  the  plaintiff,  a  judgment 
creditor,  to  marshal  liens,  asking  that  the  chattel  mortgage  to 
Walton  be  annulled.  A  receiver  has  been  appointed  for  the 
Ciocco  Baking  Company. 

The  question  presented  by  the  demurrer  is,  whether  the  chattel 
mortgage  is  vaild  against  subsequent  purchasers  and  creditors, 
because  it  was  not  refiled  at  the  end  of  the  year  according  to 
the  provisions  of  Section  4155,  Revised  Statutes,  before  it  w^as 
amended. 

The  argument  offered  in  support  of  the  demurrer  is  that  the 
law,  Section  4155,  as  it  stood  at  the  time  the  mortgage  was  given, 
governs ;  that  therefore  the  mortgage  to  be  valid  must  have  been 
refiled  within  thirty  days  prior  to  the  expiration  of  the  year, 
November  2,  1908;  that  the  law  existing  at  the  time  the  con- 
tract is  made  enters  into  and  becomes  a  part  of  the  contract. 
This  is  a  correct  rule  of  law,  the  purpose  of  which  is  to  protect 
vested  rights  as  occasion  arises.  This  rule  is  urged  in  aid  of  the 
claim  that  the  old  one  year  rule  for  refiling  applies,  which  would 
defeat  the  rights  of  the  mortgagee,  and  allow  judgment  creditors 
and  a  purchaser  whose  purchase  antedated  the  expiration  of  even 
the  one  year  to  intervene.  The  rule  was  designed  for  no  such 
purpose,  and  if  equities  are  considered,  those  in  favor  of  the 
original  chattel  mortgagee  are  stronger. 

Another  rule  invoked  in  opposition  to  the  claims  of  the  origi- 
nal mortgagee  is  the  constitutional  inhibition  as  to  retroactive 
laws.  It  is  urged  in  substance  that  if  the  amended  law  of  April 
28,  1908,  applies,  it  would  necessarily  act  retroactively. 

The  purpose  of  the  constitutional  rule  touching  retroactive 
laws  is  to  guard  and  protect  vested  rights,  so  that  a  new  law- 
may  not  reach  back  and  interfere  with  or  destroy  them. 

To  apply  such  a  rule  to  the  chattel  mortgagee  in  this  case  would 
defeat  his  rights.  To  invoke  it  in  aid  of  the  rights  of  creditors 
whose  rights  are  involved  in  this  case  does  not  aid  them  nor  does 
it  deprive  them  of  any  rights. 

The  plaintiff  obtained  his  judgment  December  24,  1907,  against 
the  three   Ciocco  brothers  and   the   Ciocco   Baking  Company, 
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which  does  not  per  se  operate  as  a  lien  upon  the  personalty,  and 
no  execution  was  levied.  This  judgment  creditor  claiming 
through  the  corporation,  his  rights  must  rest  upon  those  of  the 
debtor.  The  debtor,  the  Ciocco  Baking  Company,  took  the  bill 
of  sale  September  10, 1908,  before  even  the  first  year  had  elapsed. 

To  permit  the  amended  three  year  law  to  apply  and  govern 
does  not  infringe  upon  the  vested  rights  of  anyone. 

If  the  amended  law  is  operative  upon  all  existing  chattel 
mortgages,  i\s  well  as  upon  all  those  filed  from  and  after  its  tak- 
ing effect  April  28,  1908,  it  operates  justly  upon  the  rights  of 
everyone  interested  in  chattel  property — owner  or  creditor. 

The  judgment  of  the  court  is  that  the  amended  law  applies 
and  determines  the  rights  of  all  existing  chattel  mortgages,  and 
that  a  refiling  thereof  under  the  old  law  is  not  essential  to  the 
preservation  of  the  rights  of  the  chattel  mortgagee. 

This  conclusion  is  based  upon  the  theory  that — 

First.  Such  an  application  does  not  interfere  with,  but,  on 
the  contrary,  preserves  vested  rights. 

Second.  The  limitation  of  the  statute  is  in  the  nature  of,  or 
analagous  to,  a  limitation  affecting  the  right  of  action,  and  the 
limitation  in  force  at  the  time  the  remedy  is  sought  governs.  If 
the  old  law  had  been  repealed,  and  no  new  one  had  been  enacted, 
it  would  present  an  entirely  different  question. 

Third.  Section  79,  Revised  Statutes,  does  not  apply  because 
there  was  no  pending  action,  nor  was  there  any  right  or  cause 
of  action,  existing  at  the  time  of  such  amendment. 

The  demurrer  to  the  answer  is  therefore  overruled. 
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PROCURING  DEPOSITS  FOR.  AN  INSOLVENT  RANK. 

Common  Pleas  Court  of  Huron  County. 

State  v.  J.  G.  Qibbs  et  al  ;  State  v.  A.  M.  Beattie  ;   Statk  • . 

W1LX.IAM  Perrin  ;   State  v.  W.  N.  Perrin  ;   State 

V.  F.  W.  Christian  ;    State  v.  Day 

KiES;  State  v.  E.  C.  Elnen. 

Decided;  June  24,  1909. 

Fal9e  Pretenses — Elements  of  the  Offense — Failure  to  State  a  Nexus  be- 
tween the  Parties — Insufficient  Description  of  the  Thing  Obtained — 
Indictment  for  Obtaining  Certain  Notes — Advertising  Circular  an 
**Instrumenf*  by  which  Money  may  be  Unlawfully  Obtained — Three 
Tears  Grouping  Provision  of  the  Embezzlement  Statute  not  a  Limi- 
tation— As  to  Calling  an  Accused  Person  before  the  Grand  Jury — 
Stenographer's  Report  of  such  Testimony  not  Available  to  Him — 
Crimdnal  Law— Sections  7076,  68^2  and  7195. 

1.  Inasmuch  as  the  ofPense  of  false  pretenses  is  not  complete  unless  the 

accused  obtained  money  or  property  of  another  for  himself  by  false 
pretenses  as  to  past  or  existing  facts  with  intent  to  defraud,  the 
inducing  of  the  owner  to  part  with  his  property  to  a  person  other 
than  the  accused — in  this  case  to  deposit  money  in  a  bank  in  which 
the  accused  was  a  director — is  not  an  "obtaining"  within  the  mean- 
ing of  the  statute. 

2.  An  indictment  averring  that  certain  officers  of  a  banking  company 

obtained  money  from  another  corporation  in  which  they  were  in>- 
terested,  by  false  representations  as  to  the  financial  status  of  the 
latter,  but  not  stating  by  allegation,  innuendo  or  explanatory  mat- 
ter how  the  banking  company  was  induced  to  part  with  its  money 
states  no  nexus  between  any  of  the  three  parties. 

3.  An  indictment  for  false  pretenses  will  not  lie  where  the  description 

of  the  property  obtained  is  not  intelligible  to  ordinary  minds  or 
sufficiently  particular  to  identify  the  property  with  certainty. 

4.  A  pamphlet  which  is  a  mere  advertisement  or  commendatory  circular, 

while  not  an  "instrument"  in  the  legal  and  technical  meaning  of 
that  word,  yet  falls  within  that  term  as  used  in  Section  7076,  mak- 
ing unlawful  the  sending  of  any  "letter,  telegram  or  other  instru- 
ment" 

5.  The  statute  defining  embezzlement  (Section  6842),  and  providing  that 

"if  within  the  three  years  prior  to  the  inception  of  the  prosecu- 
tion" the  amount  embezzled  equals  or  exceeds  thirty-five  dollars  the 
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defendant  shall  be  imprisoned  in  the  penitentiary,  is  not  a  limita- 
tion as  to  prosecution,  but  is  merely  authority  for  grouping  smaller 
items  to  make  the  ofTense  a  felony  instead  of  a  misdemeanor. 

6.  A  motion  will  not  lie  to  compel  an  official  stenographer  to  produce  for 

the  use  of  the  accused  a  copy  of  testimony  given  by  the  accused  be- 
fore the  grand  jury  which  indicted  him. 

7.  An  averment  that  certain  descriptive  features  of  property  embezzled 

"are  unknown  to  the  grand  jurors"  is  proper,  but  does  not  excuse 
the  state  for  failing  to  procure  a  description  thereof. 

8.  Unpaid  interest  can  not  be  the  subject  of  larceny,  embezzlement,  or 

the  obtaining  money  by  false  pretenses. 

C.  P.  &  K,  D,  Wickham,  for  William  Perrin, 

A.  M.  Beattie  and  C.  L.  Ken^ian,  for  J.  G.  Gibbs. 

A.  y.  Andrews,  for  J.  F.  Lanin^. 

L.  W.  Wickham,  for  W.  N.  Perrin. 

//.  L.  Stewart,  for  F.  W.  Christian. 

McKnight  &  Thomas^  for  E.  C.  Elnen. 

A,  M.  Beattie,  pro  se. 

A.  y.  Andrews  and  Irving  Carpenter,  for  Day  Kies. 

Phillips,  J. 

Heard  on  motions  to  quash  and  demurrers. 

Many  of  these  eases  involve  the  requisite  of  certainty  in  state- 
ment, and  sufficiency  of  description  in  the  indictments,  and  I  de- 
sire at  the  outset  to  advert  to  the  requirements  of  the  Constitution 
and  the  laws  in  that  regard. 

The  Bill  of  Rights  provides  that  **no  person  shall  be  held  to 
answer  for  a  crime,  unless  on  presentment  or  indictment.'*  And, 
**the  party  accused  shall  be  allowed  to  demand  the  nature  and 
cause  of  the  accusation  against  him.'* 

In  considering  this  constitutional  provision,  the  Supreme  Court 
has  held  that  the  indictment  must  aver  all  the  material  facts 
which,  under  the  statute  creating  the  offense,  are  essential  to  con- 
stitute the  crime ;  and  these  must  be  averred  with  such  reasonable 
certainty  that  the  court  may  see,  without  going  outside  of  the  rec- 
ord, that  a  crime  has  been  committed,  and  that  the  accused  may  be 
advised,  by  a  copy  of  the  indictment  which  must  be  given  him, 
just  what  he  may  expect  to  meet  on  the  trial. 

Another  reason  assigned  by  some  courts  for  this  requirement 
of  particularity  in  an  indictment  is,  that  it  may  appear  to  the 
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court,  from  inspection  of  the  indictment,  that  the  grand  jurors 
"have  not  gone  upon  insufficient  premises." 

The  grand  jnrors  deal  with  both  law  and  facts,  and  the  facts 
found  by  them  must  be  stated  with  such  certainty  and  particular- 
ity that  it  may  appear  therefrom  that  they  have  not  made  a  wrong 
application  of  the  law. 

This  legal  requirement  of  reasonable  certainty  in  charging  a 
crime  is  not  a  matter  of  sentiment,  nor  is  it  a  matter  of  favor  to 
the  accused,  nor  does  it  rest  upon  the  principle  that  requires  strict 
construction  in  favor  of  the  accused  and  against  the  public.  It 
is  based  upon  the  plainest  principles  of  right  and  fairness. 

Not  all  men  that  are  ijidicted  are  guilty ;  innocent  men  may  be 
charged  with  crime  and  put  upon  trial.  A  guilty  man  charged 
with  crime  may  know  full  well  what  he  is  to  meet  upon  trial, 
without  particularity  in  the  indictment.  Not  so  with  an  innocent 
man;  and  since  there  arises  no  presumption  of  guilt,  the  govern- 
ment must  treat  every  accused  man  as  if  he  were  innocent,  until 
a  verdict  removes  the  presumption  of  innocence. 

Again,  certainty  in  the  charge  facilitates  the  trial  of  the  case ; 
for  unless  the  acts  and  transactions  involved  are  reasonably  identi- 
fied and  distinguished,  the  court  can  not  admit  and  exclude  evi- 
dence with  certainty  and  fairness. 

A  number  of  these  indictments  charge  the  obtaining  of  money 
or  property  by  means  of  false  pretenses.  The  language  of  Sec- 
tion 7076,  Revised  Statutes,  involved  in  those  charges  is  this, 
**  Whoever  by  any  false  pretense,  with  intent  to  defraud,  obtains 
from  any  person  anything  of  value''  shall  be  punished. 

So  that,  to  commit  this  offense,  as  it  is  undertaken  to  be  charged 
in  these  indictments,  one  must  (1)  obtain  money  from  another — 
or  property,  as  the  case  may  be;  (2)  by  a  false  pretense;  and 
(3)  with  intent  to  defraud. 

The  law  and  its  administration  have  to  do,  first,  with  the  gen- 
eral welfare — the  public  good.  Solus  popxdi  est  suprema  lex.  No 
law  and  no  transaction  will  be  maintained  by  the  courts  if  its 
tendency  is  against  public  policy. 

Next  to  the  conservation  and  promotion  of  the  public  weal,  the 
law  and  its  administration  have  to  do  with  the  protection  and  con- 
servation of  private  rights. 
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Among  the  rights  which  the  law  recognizes,  defines  and  pro- 
tects, is  the  right  of  private  property.  The  law  protects  this  right 
of  property,  (1)  by  preventing  threatened  invasion  thereof;  (2) 
by  restoring  property  to  its  owner;  and  (3)  by  compensation  in 
damages.  Such  protection  is  afforded  in  the  particular  instance 
by  civil  action  and  upon  complaint  of  the  person  in  whom  the 
property  right  inheres. 

But  the  law  goes  further  in  the  protection  of  this  property 
right,  by  punishing  him  who  wrongfully  invades  it. 

When  a  particular  kind  of  invasion  of  the  property  right  has 
become  Y)revalent,  or  is  such  that  it  can  not  be  adequately  re- 
strained or  compensated  in  the  particular  instance,  and  when  the 
circumstances  are  such  that  restraint  thereof  will  promote  the 
public  good,  the  Legislature  may  erect  it  into  a  crime,  and,  by  the 
punishment  of  the  wrongdoer,  promote  the  general  welfare  by 
making  the  private  right  more  secure  in  general. 

In  such  legislation  the  act  or  transaction  made  criminal  is  an 
act  or  transaction  that  is  a  wrongful  invasion  of  the  property 
right,  as  that  right  is  recognized  by  the  law. 

Larceny,  embezzlement,  robbery,  malicious  destruction  and  ob- 
taining by  false  pretenses  are  illustrations  of  this  kind  of  crime. 

1  do  not  say  that  an  attempt  to  invade  the  property  right  may 
not  be  made  a  crime;  nor  would  I  doubt  that  some  moral  de- 
linqueuc.y,  some  evil  practice,  might  not  become  so  prevalent, 
and  its  effect  be  so  baneful  to  society,  that  it  might  be  made  a 
crime  and  be  punished  for  the  protection  of  society.  I  am  not 
undertaking  to  catalogue  all  the  things  that  may  be  erected  into 
crimes  by  the  Legislature.  It  serves  my  present  purpose  to  show 
that  when  the  Legislature  undertakes  to  punish  actual  violation 
of  the  property  right,  the  act  or  transaction  described  in  the 
statute  must  be  such  as  contravenes  the  property  right,  and  the 
charge  under  the  statute  must  show  actual  violation  of  such  right. 

It  would  be  entirely  competent  for  the  Legislature  to  make  it  a 
crime  for  one  person,  by  false  pretenses,  to  induce  another  to  part 
with  his  property  to  a  third  person.  Such  is  the  law  in  some 
jurisdictions.  Such  transaction  invades  the  property  right  of  the 
victimized  owner,  though  the  wrongdoer  does  not  benefit  by  his 
fraud,  and  the  punishment  of  the  wrongdoer  tends  to  the  greater 
security  of  the  propertjr  right  iq  general. 
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But  such  transactions,  wherein  the  transgressor  does  not  profit 
by  his  wrong,  are  so  rare  that  our  Legislature  has  not  seen  prop- 
er to  make  them  criminal.  Under  our  statute,  the  gist  of  the  of- 
fense and  the  gravamen  of  the  charge  is  the  obtaining — the  acqui- 
sition of  another's  property,  by  the  means  stated.  It  is  the 
obtaining  that  consummates  the  crime,  and  it  is  the  place  of  the 
obtaining  that  determines  the  venue. 

I  read  from  the  opinion  in  the  case  of  Connor  v.  State,  29  Fla., 
455: 


**The  information  is  for  obtaining  property  under  false  pre- 
tenses. There  was  a  motion  made  in  the  trial  court  to  quash  the 
information,  but  the  motion  was  overruled,  and  error  has  been  as- 
signed on  this  action.  The  first  ground  of  the  motion  to  be  no- 
ticed is  the  one  asserting  that  the  information  does  not  show  juris- 
diction of  the  court  to  try  the  cause.  The  principle  of  law  relied 
upon  in  support  of  this  contention  is  that  the  receipt  of  money 
or  other  property  obtained  under  false  pretenses  is  the  consum- 
mation of  the  oflfense,  and  the  place  of  its  receipt  by  the  offender 
is  the  locality  of  jurisdiction.  The  receipt  or  obtaining  of  the 
property  is  the  consummation  of  the  offense,  and  in  the  absence  of 
a  valid  qualifying  statute  the  place  of  its  receipt  is  the  sole 
locality  of  jurisdiction.  If  the  false  pretenses  are  made  in  one 
jurisdiction,  but  the  property  is  obtained  in  another,  the  prosecu- 
tion must,  in  the  absence  of  such  a  statute,  be  instituted  in  the' 
latter  jurisdiction.'' 

And  in  the  same  ease  on  page  892,  the  court  defines  the  .word 
"obtain": 

**To  'obtain,'  as  defined  by  Webster,  means  *to  get  hold  of  by 
effort;  to  gain  possession  of;  to  acquire.'  Th^  two  former  defini- 
tions give  more  accurately  than  the  third  the  meaning  of  the  word 
as  used  in  the  statute."  That  is,  **to  get  hold  of  by  effort,  to 
gain  possession  of"  are  better  definitions  of  the  word  as  used 
in  the  statute,  than  to  ** acquire." 

**In  State  v.  Lewis,  26  Kans.,  123,  the  information  charged 
that,  upon  certain  false  pretenses  of  Lewis,  one  Burton  *paid'  to 
him  the  stated  sum  of  $330,  the  money,  property,  and  effects  of 
certain  parties,  but  it  was  not  alleged  that  Lewis  obtained  any 
money  or  any  other  property  of  any  one ;  and  the  question  was 
whether  the  word  'paid'  was  the  equivalent  of  the  word  'ob- 
tained-'    'The  crime  defined  by  the  statute,'  says  the  opinion, 
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Ms  not  that  of  making  a  false  pretense;  but  the  provision  is 
directed  against  one  who  obtains  something,  or  who,  in  other 
words  of  substantially  the  same  meaning  with  the  words  of  the 
by  false  pretenses.  This  being  true,  the  information  does  not  de- 
scribe the  offense  either  in  the  exact  words  of  the  statute,  or  by 
adoption  of  other  words  of  substantially  the  same  meaning  with 
the  words  of  the  statute.  *  ' ' 

Then  Bracey  v.  State,  64  Miss.,  26: 

W.  Robert  Bracey  and  Dillard  J.  Williams  were  jointly  in- 
dicted for  obtaining  money  by  false  pretenses.  Bracey  was  tried 
separately.  On  the  trial,  it  appeared  that  he  was  circuit  clerk ; 
that  it  was  his  duty  to  issue  to  witnesses  in  attendance  on  court 
certificates  to  enable  them  to  collect  their  fees;  that  he  issued  a 
series  of  fraudulent  certificates  and  placed  them  in  the  hands  of 
Williams ;  and  that  the  latter  sold  them  to  one  Hezekiah  Poote. 

In  the  opinion,  the  court  say: 

"If  Williams  acted  honestly,  and  Bracey  received  none  of 
the  money  paid  for  the  certificates,  as  assumed  in  the  first  instruc- 
tion given  for  the  state,  Bracey  could  not  properly  be  convicted 
of  obtaining  money  by  false  pretenses.  In  order  to  convict  him 
of  the  offense  charged,  it  was  necessary  that  the  money  obtained, 
or  some  part  thereof,  should  have  been  obtained  by  him,  or  for 
him." 

The  only  other  authority  that  I  care  to  refer  to  upon  this 
point  is  In  re  Waterman,  29  Nev.,  288.  I  read  the  third  para- 
graph of  the  syllabus: 

**An  indictment  which  merely  charges  one  with  misrepresent- 
ing facts  regarding  stock  of  a  corporation  to  one  who  bought  it 
in  consequence  thereof,  without  showing  that  accused  obtained 
any  money  or  other  thing  of  value  thereby,  does  not  charge  an 
offense  under  a  statute  providing  for  the  punishment  of  one  who 
shall  obtain  from  another  money  or  other  property  by  means  of 
fraudulent  pretenses." 


yj 


These  authorities  show— and  there  are  numerous  authorities 
to  the  same  effect,  and  many  of  them  have  been  cited — these  au- 
thorities show,  what  is  plain,  from  the  lanuage  of  the  statute 
itself,  that  the  essence  of  the  crime — the  very  quintessence  of  the 
crime-— is  the  acquisition  of  another's  propert}^  by  fraudulent 
representation.     The  offense  is  committed  when  one  by  fraudu- 
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lent  representation  enriches  himself  by  so  obtaining  another's 
property. 

I  read  an  extract  from  the  opinion  in  the  case  of  Kennedy  v. 
State,  34  Ohio  St.,  310,  314 — the  court  is  considering  whether 
the  indictment  charged  an  offense  nnder  any  one  of  several  stat- 
utes, and  it  refers  to  three  sections  of  the  statute,  and  coming 
now  to  the  fourth,  the  court  sav : 

'*No  offense  is  charged  under  the  first  clause  of  Chapter  11. 
Section  7.  In  a  prosecution  under  that  clause  against  one  who 
'by  false  pretense,  with  intent  to  defraud,  obtains  from  any 
person  anything  of  value*  it  is  essential  to  the  validity  of  the 
indictment  that  it  contain  an  averment,  in  terms,  that  the  ac- 
cused did  obtain  from  another,  a  thing  of  value,  as,  for  instance, 
a  check;  or  in  place  of  the  word  obtain,  a  word  or  words  of 
equivalent  or  larger  meaning  may  be  employed,  but  the  word 
contained  in  the  statute  must  be  clearly  embraced  in  any  such 
substitute. 

"The  charge  that,  by  reason  of  the  false  pretense,  'House 
paid  said  order  by  delivering  to  said  George  B.  Kennedy  a  check 
for  two  hundred  dollars,'  is  argumentative;  but,  giving  to  it  a 
construction  which  is  perhaps  permissible,  it  amounts  to  an  aver- 
ment of  a  delivery  of  the  check  by  House  to  Kennedy,  by  reason 
of  the  false  pretense.  House  is  made  the  actor.  He  delivers  the 
check  to  Kennedy  in  consequence,  directly  or  indirectly,  of 
something  said  by  Kennedy,  who  may  not  have  desired  a  check, 
or  intended  to  get  possession  of  one.  The  averment,  though 
entirely  proper,  is  in  no  sense  the  equivalent  of,  or  a  substitute 
for,  the  averment  that  Kennedy  did  obtain  the  check  by  false 
pretense.  The  crime  defined  in  the  statute  is  not  that  of  making 
a  false  pretense,  but  the  provision  is  directed  against  one  who 
obtains  something,  or,  in  other  words,  one  who  gets  possession  of 
something  purposely,  by  effort,  that  is,  by  false  pretense. ' ' 

I  have  dwelt  upon  this  element  of  the  statute  under  considera- 
tion because  there  is  a  contrariety  of  opinion  held  by  the  courts 
over  the  country  upon  this  question.  Quite  a  good  many  courts 
of  ability  and  respectability  have  held  that  it  is  a  violation  of  the 
statute  when  A  procures  B  to  deliver  property  to  C,  that  A 
thereby  obtains,  within  the  meaning  of  this  statute,  the  prop- 
erty of  B. 

A  number  of  courts,  as  I  have  shown,  do  not  so  hold  and  I 
think  that  that  is  clearly 'the  attitude  of  our  Supreme  Court. 
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I  have  been  all  the  more  careful  and  laborious  in  investigating 
this  phase  of  the  subject  because  of  the  opinion  of  Judge  Rich- 
ards  with  which  I  have  been  confronted.  It  does  seem  to  me 
that  Judge  Richards  must  have  overlooked  this  decision,  Kefi- 
iiedy  V.  State,  in  following  the  very  respectable  line  of  authorities 
outside  of  Ohio  which  hold  the  other  way. 

This  language  of  the  Supreme  Court  shows  that  the  party 
charged  and  not  the  party  complaining  must  have  been  the  or/or 
in  the  transaction. 

In  harmony  with  this  view,  that  the  accused  and  not  the  ae- 
ciiser  must  be  the  actor,  is  the  holding  in  Norris  v.  St^te,  25  Ohio 
St.,  217. 

The  obtaining,  to  be  violative  of  this  statute,  must  be  by  means 
of  **any  false  pretense.'' 

The  first  requisite  of  this  element  Ls,  that  it  must  relate  either 
t^  a  past  event,  or  to  an  existing  fact.  A  representation  in  the 
nature  of  an  assurance,  or  a  promise,  or  an  opinion,  is  not  suffi- 
cient— citing  a  number  of  cases.  This  rule  is  so  well  established 
and  is  so  easy  of  application  that  it  needs  no  comment. 

Another  requisite  of  this  element  is,  that  it  must  be  of  such 
character — that  is,  the  false  pretense  must  be  of  such  character 
— as  to  be  operative  upon  the  complainant  to  induce  him  to  part 
with  his  property!  Stated  in  other  words,  and  perhaps  more 
properly  stated,  it  must  be  of  such  nature  as  to  subserve  the 
fraudulent  purpose  of  the  accused  and  to  enable  him  t-o  ** obtain" 
the  other's  property.  There  are  a  number  of  authorities  upon 
this  proposition  to  which  I  need  not  refer. 

And  there  must  be  an  '* intent  to  defraud."  But  the  mere  in- 
tent is  not  suiicient.  The  person  must  actually  ]ye  defrauded.  It 
is  not  the  *' intent"  that  is  to  subject  the  accused  to  punish- 
ment; it  is  the  obtaining,  etc.,  with  intent,  etc.  I  think  our 
Legislature  has,  in  one  or  two  instances  undertaken  to  make  it 
criminal  for  men  to  think  evil,  but  they  have  not  expressed  that 
in  this  statute. 

If  property  is  not  obtained  by  the  unlawful  means  and  with 
the  unlawful  intent,  so  that  the  owner  is  not  thereby  defrauded, 
no  property  right  has  been  invaded,  and  therefore  this  par- 
ticular kind  of  offense  has  not  been  committed. 
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As  I  said  before,  this  offense  of  obtaining  money  by  false  pre- 
tense involves  a  violation  of  property  rights.  • 

There  must  be  denial  of  the  truth  of  the  representations,  and 
such  negation  must  be  certain. 

Having  stated  the  legal  essentials  of  the  offense,  of  obtaining 
property  by  false  pretenses,  I  will  take  up  the  several  indict- 
ments charging  this  offense  and  consider  the  several  motions  to 
quash  these  indictments. 

State  v.  James  6.  Gibbs. 

I  will  first  take  up  indictment  No.  7417  against  James  6. 
Gibbs,  Jay  F.  Laning  and  William  Perrin.  The  false  pretenses 
in  this  case  were  made  to  the  Ohio  Trust  Company,  and  the  in- 
tent, or  the  alleged  intent,  was  to  defraud  that  company. 

The  false  representations  that  are  alleged,  are  first,  that  the 
Bond  Building  Company  had  property  of  great  value,  the  Bond 
Building  Company  being  a  corporation  located  at  Cleveland, 
Ohio;  second,  that  its  capital  stock  was  worth  at  least  $60,000; 
third,  that  the  accused  had  no  interest  in  the  building  company, 
its  property  or  its  stock.  The  negations  are  that  the  building 
company  had  no  property  of  any  value  and  that  its  capital  stock 
was  of  no  value;  that  the  accused  were  interested  in  the  build- 
ing company,  in  its  property  and  in  its  stock.  These  negations 
are  ample. 

One  of  the  grounds  in  the  motion  to  quash  this  indictment  is. 
that  there  is  no  natural,  causal,  or  logical  connection  between  the 
so-called  false  pretenses  and  the  obtaining  of  the  so-called  prop- 
erty. Second,  it  is  not  shown  how  the  alleged  false  pretenses 
could  have  resulted  in  the  obtaining  of  the  so-called  property. 

I  will  not  read  from  the  indictment,  but  a  reading  of  it  makes 
it  clear  that  there  is  not  stated  any  nexus  between  any  of  the 
three  partias.  It  does  not  appear  how  such  representations  could 
operate  to  induce  the  Ohio  Trust  Comapny  to  part  with  anv 
property.  The  representations  are  not  shown  by  any  allegation 
or  innuendo,  or  any  explanatory  matter  to  have  had  any  relation 
at  all  to  the  Ohio  Trust  Company.  So  far  as  appears  from  the 
allegations  in  the  indictment,  it  was  a  matter  of  the  utmost  in- 
difference to  the  Ohio  Trust  Company  whether  these  statements 
About  the  Bond  Building  Company  were  true  or  false.     You 
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might  just  as  well  allege  that  defendants  had  falsely  represented 
that  Mars  was  inhabited.  It  had  just  as  much  relation  to  the 
allegations  of  the  indictment  as  to  the  representations  that  are 
alleged. 

Another  ground  of  the  motion  is,  that  the  **  so-called  property 
described  in  the  indictment  was  not  such  property  as  could  be 
procured  by  false  pretenses  within  the  meaning  of  the  statute." 
The  so-called  property  is  not  sufficiently  described.  I  think  the 
description  of  property  in  this  indictment  is  not  intelligible  to 
the  ordinary  mind.  It  might  be  understood  by  a  banker,  but  it 
is  not  intelligible  to  me  and  I  doubt  if  the  grand  jurors  under- 
stood it,  when  they  wrote  it,  signed  it  and  returned  it.  They 
may  have  understood  what  property  was  involved,  but  they  have 
not  described  it  here  so  as  to  communicate  what  they  understood 
about  it  to  the  court  and  to  the  accused,  as  required  in  an  in- 
dictment. 

There  is  also  a  description  here  of  a  mortgage  loan,  No.  1284, 
to  H.  Lindale  Smith  of  the  value  of  $10,152.95.  What  is- this 
mortgage  loan  that  is  numbered  1284,  and  what  kind  of  a  mort- 
gage loan  is  it  that  is  of  the  value  of  $10,152.95?  It  does  not 
appear,  it  is  not  identified ;  and  the  next  is  interest  due  and  un- 
paid upon  said  mortgage  loan  of  the  value  of  $350.  Unpaid  in- 
terest the  subject  of  larceny,  or  of  obtaining  by  false  pretenses — 
unpaid  interest  ?  Nothing  could  be  much  more  remote  than  that ; 
nothing  could  be  much  more  indefinite  than  that.  How  they 
could  obtain  by  false  pretenses  unpaid  interast  I  can  not  con- 
ceive. The  only  way  to  get  unpaid  interest  is  to  collect  it,  to 
make  a  person  pay  it;  you  can  not  steal  it.  The  several  motions 
in  this  case  will  be  sustained. 

No.  7416  is  against  the  same  parties,  and  what  I  have  said  as 
to  No.  7417  is  equally  applicable  to  this  indictment,  and  the  mo- 
tion will  be  siLstained  as  to  No.  7416. 

State  v.  Beattie. 

The  next  is  a  motion  to  quash  the  indictment  against  Albert 
M.  Beattie.  This  is  an  indictment  for  obtaining  money  by  false 
pretenses.  There  is  a  motion  to  quash  on  this  ground;  first, 
**said  indictment  is  defective  in  that  it  wholly  fails  to  describe  or 
set  out  the  property  alleged  to  have  been  obtained  bv  said  de- 
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fendant  or  in  any  way  apprise  him  of  what  he  will  have  to 
meet  in  the  trial  of  said  ease,  or  sufficiently  inform  him  so  he 
can  properly  prepare  his  defense.'* 

The  indictment  charges  the  obtaining  of  some  notes — ^three 
several  notes  from  the  Ohio  Trust  Company.  I  think  the  prop- 
erty is  sufficiently  described.  The  notes  are  described,  not  as  fully 
as  notes  may  be  described — that  is  not  the  requirement ;  but  the 
property  must  be  described  with  sufficient  certainty  to  distin- 
guish it — ^to  identify  it.    I  think  that  is  done  in  this  indictment. 

Second.  **Said  indictment  is  defective  in  that  it  wholly  fails 
to  describe  or  state  how  many  certificates  of  shares  of  the  capital 
.stock  of  the  Norwalk  Savings  Bank  Company  were  held  by  said 
the  Ohio  Trust  Company,  their  dates  or  the  numbers  thereof,  or 
in  any  other  way  to  identify  or  describe  them." 

As  I  recollect  this  indictment,  the  situation  was  something  like 
this:  The  Ohio  Trust  Company  held  certain  notes  of  two  men  by 
the  name  of  Price,  perhaps  secured  by  collateral  or  certificates 
of  stock  of  the  Norwalk  Savings  Bank  Company,  and  the  false 
representation  that  it  alleged  was  that  the  accused  was  authorized 
to  take  up  those  notes  or  receive  those  not^s ;  that  if  they  were 
delivered  to  him,  then  the  Norwalk  Savings  Bank  Company  would 
pay  to  the  Ohio  Trust  Company  the  amount  of  the  stock  that  was 
held  in  pledge  as  collateral.  Now,  it  is  complained  here  that 
these  shares  of  stock  are  not  described  sufficiently.  It  is  not  nec- 
essary to  describe  them.  They  are  not  a  part  of  the  property  that 
is  alleged  to  have  been  taken  or  obtained.  They  were  held  in 
pledge  by  the  Ohio  Trust  Company  and  the  reference  to  them 
here  becomes  necessary  because  of  the  alleged  false  representa- 
tions. The  only  office  that  a  description  of  them  here  serves  is 
to  help  to  identify  the  notes,  and  I  think  that  what  is  said  of  the 
certificates  only  being  held  as  collateral  on  these  notes,  does  help 
to  identify  the  notes  and  helps  out  what  is  in  other  respects  a  de- 
fective description;  but  there  is  no  requirement  upon  the  part 
of  the  state  to  give  a  definite  description  of  these  certificates 
of  stock  and  there  can  not  be  any  complaint  of  that.  I  will  say 
here  that  in  a  number  of  indictments  the  grand  jurors  have 
said  that  certain  other  descriptive  features  of  property  are  not 
known  to  the  grand  jurors.  Now,  that  is  proper;  that  excuses 
the  grand  jury  for  not  making  a  more  perfect  description ;   but 
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it  does  not  excuse  the  government  from  making  such  description 
of  property  in  the  indictment  as  will  answer  the  requirements 
that  the  Constitution  and  the  laws  demand.  Whether  the  grand 
jury  can  do  that  or  not,  the  accused  is  entitled  to  it  and  the  in- 
dictment is  insuflficient  if  it  does  not  contain  it. 

Third.  **Said  indictment  is  defective  in  that  it  fails  to  show 
that  the  acts  therein  in  any  way  defraud  the  Ohio  Trust  Com- 
pany, or  that  the  Norwalk  Savings  Bank  Company  did  not  im- 
mediately pay  the  Ohio  Trust  Company  the  full  par  value  of 
the  shares  of  stock  of  the  Norwalk  Savings  Bank  Company  al- 
leged to  be  held  by  the  Ohio  Trust  Company  in  the  amount  and 
value  of  $6,000.'' 

I  can  not  see  why  that  is  put  in  the  motion.  It  clearh'  ap- 
pears in  the  indictment  that  the  accused  obtained  these  notes  by 
means  of  these  representations  and  obtained  them  from  the  Ohio 
Trust  Company.  In  this  case,  the  accused  obtained  them ;  he  did 
not  procure  them  to  be  delivered  to  somebody  else. 

Fourth.  *'Said  indictment  wholly  fails  to  show  that  the  Ohio 
Trust  Company  had  any  right  to  sell  or  dispose  of  the  sixty  shares 
of  stock  of  the  Norwalk  Savings  Bank  Company,  or  that  the 
Norwalk  Savings  Bank  Company  had  any  right  to  buy  its  own 
stock." 

It  is  not  intimated  here  that  the  Norwalk  Savings  Bank  Com- 
pany would  do  that.  The  representation  was  that  the  bank 
would  pay  the  amount  of  this  stock  to  the  Ohio  Trust  Company, 
if  it  would  deliver  the  notes  to  the  accused.  There  is  no  repre- 
sentation that  the  Norwalk  Savings  Bank  Company  would  buy 
its  own  stock.  I  think  this  indictment  is  good  as  against  the 
motion.  I  think  it  is  good  as  against  the  demurrer.  What  I 
have  said  with  reference  to  the  first  count  applies  also  to  the 
second  count  as  well. 

State  v.  Perrin. 

No.  7241  is  an  indictment  against  William  Perrin — an  indict- 
ment for  ** obtaining,''  and  it  contains  this: 

**By  which  said  false  pretense  the  said  William  Perrin  did 
induce  and  procure  the  said  Henry  Mack  to  deposit  with  said 
the  Ohio  Trust  Company  certain  money  of  the  amount  and  value 
of  $100  of  the  personal  property  of  the  said  Henry  Mack,  and 
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then  and  there  and  thereby  did  unlawfully  obtain  from  said 
Henry  Mack  said  money  of  the  amount  and  value  of  $100  of  the 
personal  property  of  the  said  Henry  Mack." 

For  aught  that  appears,  this  bank  was  solvent  and  safe — I 
mean  the  Ohio  Trust  Company,  and  Mack's  money  is  still  there 
for  him,  if  he  has  not  withdrawn  it.  There  is  no  allegation  that 
he  lost  it.  The  indictment  does  say,  however,  that  Perrin  then 
and  there  and  thereby  did  obtain  said  money  from  Mack;  but 
this  could  not  be.  The  bank  got  it.  The  facts  and  circumstances 
are  set  out  and  rt  is  alleged  that  he  thereby,  by  those  facts  and 
circumstances  that  are  set  out,  got  the  money.  The  facts  are  in- 
consistent with  the  conclusion  stated,  and  must,  in  case  of  re- 
pugnancy, prevail  over  the  unwarranted  conclusion  drawn  by 
the  grand  jury. 

While  it  is  stated  that  Perrin  obtained  Mack's  money* it  affirma- 
tively appears  that  Perrin  did  not  get  it,  and  it  does  not  appear 
that  Mack  lost  it.     No  property  right  was  invaded. 

The  effect  of  the  false  pretense  was,  that  Mack  became  a 
depositor  in  the  bank  and  that  he  parted  with  the  possession  and 
title  to  his  money  and  became  a  creditor  of  the  bank. 

In  this  case,  I  am  confronted  with  the  opinion  of  his  honor, 
Judge  Richards,  overruling  the  motion  to  quash  the  indictment 
in  State  v.  Perriny  ante,  in  which  he  holds  that: 

**If  the  defendant  by  means  of  false  pretenses  with  intent  to 
defraud  has  induced  the  prosecuting  witness  to  deposit  money 
in  a  bank  of  which  the  defendant  is  a  director,  he  has  obtained  the 
money  within  the  meaning  of  Section  7076,  Revised  Statutes, 
although  he  does  not  personally  receive  the  same. ' ' 

I  very  much  regret  that  I  am  not  able  to  concur  with  Judge 
Richards'  view  of  the  statute.  Because  I  am  compelled  to  differ 
from  him,  I  have  considered  the  matter  with  more  particularity, 
and  at  greater  length  than  I  otherwise  should  have  done.  Of 
course  Judge  Richards  may  be  right.  If  he  is  wrong,  I  will  ad- 
mit it  is  the  first  time  I  have  known  him  to  be  in  error ;  and  if 
I  am  wrong,  I  will  admit  it  is  not  the  first  time  I  have  been  in 
error.  The  best  of  us  may  go  wrong.  It  is  said  that  even  Jove 
nods  sometimes. 

I  want  it  distinctly  understood  that  in  what  I  have  to  say  of 
Judge  Richards'  opinion,  I  do  not  intend  to  criticise  him.     It  is 
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simply  a  diiference  of  opinion ;  and  it  is  due  to  him  and  to  me 
that  I  state  fully  and  clearly  my  reasons  for  dissenting. 

In  the  first  place,  the  question  whether  this  indictment  suflfi- 
ciently  charges  that  Perrin  obtaimd  Mack's  money,  within  the 
meaning  of. this  statute,  relates  to  the  sufficiency  of  the  indict- 
ment in  matter  of  substance,  and  can  arise  only  upon  demurrer 
and  not  upon  motion  to  quash,  which  questions  the  form  of  the 
indictment,  or  the  manner  in  which  the  offense  is  charged. 

But  passing  this,  it  is  said  that  if  I  procure  A  to  deliver  his 
horse  to  B,  I  have  obtained  A 's  horse.  All  agree  that  if  I  procure 
A  to  deliver  his  horse  to  me,  I  have  obtained  it.  how  can  things 
so  different  be  so  much  alike?  The  results  are  different,  but 
the  effect  is  the  same.  We  have  all  been  misled  when  we  were 
taught  that  like  effects  proceed  from  like  causes. 

Some  judge  has  said  (speaking  facetiously)  that  when  we 
come  to  construe  a  statute,  some  regard  should  be  given  to  the 
words  in  it. 

Dr.  Lieber  in  his  great  work  on  Legal  and  Political  Her- 
meneutics,  says  that  in  strict  construction — and  that  is  the  kind 
of  construction  to  be  used  here — a  word  can  have  but  one  mean- 
ing and  that  is  always  the  same  meaning. 

It  does  not  require  a  philologist  to  see  that  in  the  two  examples 
I  have  given,  the  word  ** obtain''  is  given  different  meanings. 
This  is  in  plain  violation  of  an  unbending  rule. 

Let  us  consider  the  etymology  of  this  word:  It  comes  from 
the  Latin  preposition  ob,  meaning  to,  or  toward,  and  the  Latin 
verb,  teneo,  to  hold.  We  get  '* tenure"  from  this.  Put  together, 
they  mean,  literally,  to  hold  to,  to  hold  toward,  Ob  is  just  the 
opposite  of  ab,  which  means  from,  or  away.  Thus,  ab  and  ducor 
to  lead,  when  combined,  make  our  word  abduct,  to  take  away, 
to  lead  away. 

I  think  the  best  equivalent  for  the  word  obtain  is  our  word 
'*get,"  from  the  Anglo  Saxon.  I  read  a  brief  paragraph  from 
the  synonyms  in  Webster's  Dictionary — sj'nonyms  for  the  word 
** obtain":  The  definition  of  '* obtain,"  to  hold,  to  keep,  to  pos- 
sess; to  get  hold  of,  by  effort,  to  gain  possession  of,  to  procure, 
to  acquire  in  any  way.  That  is  the  literal  meaning  of  obtineo. 
Then  Webster  says,  in  regard  to  the  synonjins: 
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'*To  obtain  implies  a  desire  for  possession  and  some  effort 
directed  to  the  attainment  of  that  which  is  not  immediately 
within  our  reach.  Whatever  we  thus  seek  and  get,  we  obtain, 
whether  by  our  own  exertion  or  those  of  others,  whether  by  good 
or  bad  means;  whether  permanently  or  only  for  a  time.  Thus 
a  man  obtains  an  employment;  he  obtains  the  information  he 
desired;    he  obtains  an  answer  to  a  letter." 

I  think  it  is  pretty  clear  that  if  we  adhere  to  the  etymological 
meaning  of  this  word,  Perrin  did  not  obtain  Mack's  money.  He 
induced  Mack  to  deliver  it  to  the  bank,  and  the  bank  received  it. 

In  the  course  of  his  opinion,  Judge  Richards  says: 

''It  is  contended  in  support  of  the  motions  to  quash  these  in- 
dictments that  within  the  language  of  this  section,  the  propert3% 
if  obtained  at  all,  was  not  obtained  by  the  defendant,  and  that 
therefore  the  indictment  does  not  charge  an  offense  under  the 
statute. 

**It  appears  by  the  indictment  that  the  money  was  in  fact  de- 
posited by  the  prosecuting  witness  with  the  Ohio  Trust  Company. 

* '  It  is  argued  with  a  great  deal  of  force  and  the  argument  is 
sustained  by  authorities  that  are  convincing  to  this  court,  that, 
by  virtue  of  the  deposit,  a  director  has  no  control,  in  the  sense 
that  he  may  dictate,  or  direct  or  handle  the  fund  so  deposited. 
He  can  not  receive  a  dollar  of  it  and  he  would  have  no  authority 
individually  to  control  it,  but  that  does  not  fully  answer  the 
problem  that  is  to  be  decided  in  this  case. 

**The  language  of  the  statute  is  'obtains/  and  while,  as  I  have 
said,  a  director,  by  virtue  of  the  deposit,  certainly  would  not  re- 
ceive this  fund,  would  not  be  able  individually  to  control  it,  yet 
the  question  still  remains  whether,  within  the  meaning  of  the 
statute,  the  property  has  been  by  him  'obtained.'  'Obtain,*  as  I 
understand  it,  means  to  get  by  effort,  to  procure.  Neither  the 
title  nor  the  possession  of  this  money,  under  the  averments  of 
the  indictment,  passed  to  the  defendant.  He  did  not,  therefore, 
receive  it.  Nevertheless,  in  the  opinion  of  the  court,  he  did,  within 
the  meaning  of  this  statute,  obtain  it,  although  the  bank  received 
it.  If  I  solicit,  successfully,  the  appointing  power  in  behalf  of  my 
friend,  I  obtain  the  appointment,  but  the  commission,  on  being 
delivered,  is  delivered  to  my  friend  and  he  receives  the  ap- 
pointment. I  think  that  distinction  is  applicable  to  the  cases  now 
under  consideration.  Especially  is  that  true  when  we  consider 
the  object  of  this  statute,  which  is,  to  make  unlawful  the  defraud- 
ing of  another  by  false  pretenses.  What,  then,  are  the  elements, 
of  the  offense!  They  are,  false  statements,  knowingly  made,  and 
something  of  value  parted  with  upon  the  faith  of  them.    The  state 
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is  not  so  much  concerned  as  to  who  derives  the  benefit  as  it  is 
that  by  means  of  false  statements,  knowingly  made,  the  prosecu- 
ting witness  has  been  deprived  of  his  property." 

I  think  that  is  in  clear  conflict  with  the  attitude  of  our  Su- 
preme Court. 

Here  is  where  I  think  Judge  Richards  falls  into  error,  by  re- 
garding the  defrauding  of  another  as  the  thing  that  the  statute 
is  aimed  at.  In  enumerating  the  elements  of  the  offense,  he  en- 
tirely omits  the  obtaining.  It  seems  to  me  he  extends  the  statute, 
by  a  liberal  construction. 

The  cases  of  Connor  v.  I^tate,  supra ;  Bracey  v.  State,  supra : 
In  re  Waterman,  supra;  N orris  v.  State,  supra;  Kennedy  v. 
State,  supra,  and  many  cases  not  cited,  all  show  that  the  gist  and 
consummation  of  the  offense  is  the  obtaining  hy  the  accused. 

Then  Judge  Richards  goes  on : 

''It  seems  to  the  court  then,  that  if  the  defendant  made  the 
false  pretenses  knowingly  and  thereby  induced  the  prosecuting 
witness  to  deposit  money  in  this  bank,  the  defendant  obtained  it, 
within  the  meaning  of  the  statute.  I  reach  that  conclusion  upon 
considering  the  objects  and  purposes  of  the  statute,  and  the  mean- 
ing of  the  word  'obtain.'  Undoubtedly,  under  ordinary  cir- 
cumstances, a  man,  when  he  obtains  an  article,  receives  it;  but  I 
am  convinced  that  the  reception  is  not  the  essential  part  of  the 
obtaining;  that  if,  by  the  efforts  and  representations  of  a  party, 
another  is  induced  to  part  with  his  property,  then  that  property 
has  been  obtained,  within  the  meaning  of  this  statute,  although 
the  title  to  it  may  not  pass  to  the  person  who  made  the  repre- 
sentations. What  say  the  authorities  upon  this  question  ?  They 
are  not  uniform  and  it  would  be  impossible  to  reconcile  all  of 
them.  I  have  examined  a  great  many  and  it  seems  to  me  that 
the  greater  weight  of  the  authorities  is  decidedly  in  favor  of  the 
view  which  I  have  taken." 

Then  Judge  Richards  cites  State  v.  Hofman,  1  X.  P.,  290.  Then 
he  concludes,  reading  from  the  last  paragraph  of  the  opinion  in 
that  case : 

"  It  is  alleged  against  this  indictment,  on  both  counts,  that  there 
is  no  allegation  that  the  defendant  intended  to  obtain  this  money 
for  himself.  The  statute  says,  '  whoever  whites  part  of  a  written 
instrument  with  intent  to  obtain  anything  of  value. '  It  does  not 
say  for  whom  the  property  should  be  obtained." 
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That  was  a  Cincinnati  case  decided  by  a  common  pleas  judge 
and  under  another  section  of  the  statute.  This  case  {State  v. 
Hofman),  involved  Section  7088,  Revised  Statutes,  which  makes 
it  a  crime  to  do  certain  things,  **with  intent  to  obtain'*  property 
from  another,  without  actually  obtaining  it.  It  does  not  involve 
any  invasion  of  the  property  right.  It  deals  with  an  attempt 
to  invade  the  property  right. 

The  indictment  in  that  case  did  allege  that  the  acts  of  the  ac- 
cused were  done  **with  the  intent  to  obtain  property."  It  did 
not  allege  that  the  intent  of  defendant  was  to  obtain  the  property 
for  himself,  and  the  court  on  demurrer  held  the  indictment  good, 
because  it  had  all  the  statutory  requirements.  The  court  (of 
comiQon  pleas)  did  not  decide,  or  undertake  to  decide,  the  mean- 
ing of  the  word  ** obtain."  which  was  the  point  Judge  Richards 
decided. 

Judge  Richards  cites  other  cases,  most  of  which  sustain  him,  but 
a  few  of  them  do  not.  As  I  said,  I  think  our  Supreme  Court  in 
the  case  of  Kennedy  v.  State,  mpra,  clearly  indicated  a  contrary 
view  of  the  statute. 

In  view  of  the  decision  of  Judge  Richards,  and  because  I  was 
not  able  to  concur  with  him,  I  obtained  from  Cleveland,  1  Dears. 
Cr.  Cas.,  which  contains  the  original  report  of  the  case  of  Regina 
V.  Oarrett  on  which  is  based  all  the  sound  doctrine  which  oc- 
curred to  me  to  be  sound  on  this  subject. 

This  case  was  decided  by  the  court  of  King's  Bench,  in  Lon- 
don, in  1853.  The  defendant,  Garrett,  was  indicted  in  Englan<l 
for  a  misdemeanor  in  attempting  to  obtain  moneys  from  L.  & 
Co.  by  false  pretenses.  The  defendant  had  a  circular  letter  of 
credit.  No.  41,  from  Duncan,  Sherman  &  Co.  of  New  York  for 
210  pounds,  with  authority  to  draw  on  L.  &  Co.  in  London  in 
favor  of  any  of  the  lists  of  correspondents  of  the  bank  in  diflFer- 
ent  parts  of  the  world  for  all  of  such  sums  as  he  might  require 
of  the  210  pounds.  The  circular  letter  of  credit  of  Duncan. 
Sherman  &  Co.  were  each  numbered  with  distinctive  numbers  and 
it  was  the  practice  of  the  correspondent  on  whom  the  draft  was 
drawn,  after  giving  cash  on  such  draft,  to  endorse  the  amount  on 
the  circular  letter  and  when  the  whole  sum  was  advanced,  the 
last  person  making  such  advance  retained  the  circular  letter  of 
credit.    The  defendant,  having  procured  from  Duncan,  Sherman 
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&  Co.  of  New  York,  a  circular  letter  of  credit  for  210  pounds,  No. 
41,  came  to  England  and  drew  drafts  in  favor  of  the  named 
correspondents  there,  in  different  sums,  in  the  whole  less  than 
210  pounds,  retaining  the  circular  letter,  the  sums  so  advanced 
Ixiing  endorsed  in  the  letter.  He  then  went  to  St.  Petersburgh 
and  there  exhibited  the  letter  of  credit  to  W.  &  Co.  of  that  place, 
a  firm  mentioned  fn  the  list  of  correspondents,  the  letter  having, 
been  altered  by  him,  by  the  addition  of  the  figure  5  to  210,  so 
converting  it  into  a  letter  of  credit  for  5,210  pounds.  He  ob- 
tained from  that  house  several  sums,  and  finally  the  sum  of  1,200 
pounds,  and  another  of  2,500  pounds  on  drafts  for  those  amounts 
on  L.  &  Co,  W.  &  Co.  forwarded  these  drafts  to  their  house  in 
London,  who  presented  the  draft  for  1,200  pounds  on  L.  &  Co.  and 
required  payment  of  it.  L.  &  Co.  having  been  advised  of  the 
draft,  No.  41.  by  Duncan,  Sherman  &  Co.  as  a  draft  for  210 
pounds  only,  discovered  the  fraud  and  refused  to  pay  it.  The 
defendant  being  afterwards  found  in  England,  was  taken  into 
custody  and  indicted,  and  as  before  stated,  the  jury  found  the 
prisoner  guilty,  and  in  reply  to  question  but  by  the  learned 
Baron,  as  to  whether,  although  the  defendant's  immediate  ob- 
ject was  to  cheat  W.  &  Co.  at  St.  Petersburgh  by  means  of  a 
forged  letter  of  credit,  he  did  not  also  mean  that  they  or  their 
correspondents  or  the  endorsers  from  them  should  present  the 
draft  and  obtain  payment  of  it  from  L.  &  Co..  and  the  jury  fur- 
ther found  that  he  did. 

Held:  That  if  L.  &  Co.  had  paid  one  of  the  drafts,  the  defend- 
ant could  not  in  law  have  been  found  guilty  of  a  statutory  misr 
demeanor,  and  consequently  that  he  could  not  have  been  guilty  of 
an  attempt  to  commit  a  common  law  misdemeanor. 

There  was  a  conviction  and  counsel  for  the  T/rowa  strove 
strenuously  to  maintain  it,  but  the  court  held  against  it.  This  re- 
port contains  a  sort  of  running  fight  between  counsel  and  the 
court. 

Huddleston  (who  was  with  Dearsly),  in  support  of  the  convic- 
tion, was  then  heard  upon  this  point: 

**It  is  not  necessary  to  constitute  an  offense  within  the  act  of 
Parliament  that  there  should  be  a  getting  of  money  for  the  party 
himself,  that  is,  use,  but  the  inducing  another  to  part  with  his 
money  under  such  circumstances  as  amount  to  cheating,  is  suflB- 
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cient.    The  words  of  the  statute  are,  'obtain  from  any  other  per- 
son."' 

That  is  the  language  of  our  statute. 

"Suppose  a  man  intending  to  ruin  another,  induces  him,  by 
false  pretenses,  to  part  with  a  large  sum-  of  money  to  a  third 
party,  would  it  not  be  obtaining  money  under  false  pretenses?'' 

This  is  the  language  of  counsel  for  the  Crown,  and  Maule,  J., 
interrupts  him : 

**You  say  it  is  sufficient,  if  a  man  by  a  false  pretense,  induces 
another  to  spend  his  money?'* 

HuDDLESTON:     ** There  must  be  intent  to  cheat  or  defraud." 

Maule,  J.:  **The  word  'obtain'  means  the  same  as  the  word 
'get'  in  its  sense  of  'acquire.'  " 

Coleridge,  J. :  "  You  must  consider  the  word  with  reference 
to  its  use  in  the  statute  which  draws  a  distinction  between  lar- 
ceny and  false  pretenses." 

HuDDiiESTON:  "The  statute  does  not  contemplate  the  benefit 
of  the  party  defrauding,  but  the  injury  to  the  party  defrauded." 

That  is  just  the  view  that  Judge  Richards  took  in  almost  ko 
many  words. 

"Here,  there  was  an  'acquiring'  to  the  use  of  the  defendant. 
It  is  not  necessary  that  the  party  from  whom  the  money  is  ob- 
tained should  actually  hand  it  over  to  the  person  making  the 
false  pretense.  This  case  is  distinguishable  from  that  put  on 
the  other  side  of  the  five  pound  forged  note.  The  jury  have 
found  that  defendant  meant  that  Wilson  &  Co.  in  St.  Peters- 
burgh,  or  their  correspondents,  or  endorsers,  should  present  the 
draft,  and  obtain  payment  of  it  from  the  Union  Bank.  Thus 
Wilson  &  Co.  are  the  agents  pointed  out  and  mentioned  by  the 
defendant  himself  as  the  persons  to  whom  the  Union  Bank,  with 
whom  he  falsely  asserts  he  has  credit,  should  pay  the  money. 
They  are  the  persons  to  receive  it." 

Lord  Campbell:  "What  were  they  to  do  with  the  money 
when  received?" 

HuDDLESTON:  "They  were  to  apply  it  to  his  use.  An  actual 
reduction  of  the  money  into  the  possession  of  the  defendant  can 
not  be  necessary.  Wavell's  case  is  distinguishable,  the  decision 
being  that  no  specific  sum  was  obtained,  but  credit  in  account," 
etc. 

Tlien  we  come  to  the  judgment  of  the  court ;  Lord  Campbell, 
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Chief  Justice:     **I  am  of  opinion  that  the  conviction  can  not 
be  supported.'* 

Lord  Campbell  concludes  by  saying:  **  A  gross  fraud  has  been 
committed,  but  not  the  obtaining  money  under  false  pretenses 
within  the  statute.'* 

Parke,  Barop:  **The  word  *  obtain,'  as  used  in  the  statute, 
seems  to  mean,  not  so  much  a  defrauding  or  depriving  another 
of  his  property,  as  the  obtaining  some  benefit  to  the  party  mak- 
ing the  false  pretenses." 

Maule,  J.,  states  his  view  in  addition  to  what  had  already 
been  said — that  the  oflFense  was  committed  in  Russia  and  that  the 
English  court  had  no  jurisdiction,  that  there  was  a  wrong  venue. 

I  read  from  2  Roscoe's  Crim.  Ev..  649,  in  commenting  upon 
this  case: 

**  Meaning  of  the  word  *  obtain.'  The  property  must  be  *  ob- 
tained by  the  i)risoner. '  Li  Kegina  v.  Garrett  (the  case  from 
which  1  have  just  read),  Maule,  J.,  said  the  word  *  obtain'  means 
the  same  as  the  word  *get'  in  its  sense  of  *  acquire,'  and  Parke, 
Baron,  said  the  word  'obtain'  seems  to  mean  not  so  much  a  de- 
frauding or  depriving  another  man  of  his  property  as  the  obtain- 
ing some  benefit  to  the  party.  But  in  Kegina  v.  Kxlham,  L.  R..  1 
C.  C.  R.,  261,  etc.,  it  was  held  that  the  word  'obtain'  does  not 
mean  obtain  the  loan  of,  but  obtain  the  property  in,  and  that  the 
obtaining  nuist  be  coupled  with  an  intention  to  dei)rive  the  owner 
of  his  property,  and  not  a  mere  intention  to  make  use  of  the 
thing  and  return  it.  It  wiis  .in.  consequence  of  the  decision  in 
Hegina  v.  Garrett,  that  Section  89  of  th(»  English  statute  wa,s 
enacted,  under  which  it  is  necessary  that  the  defendant  should 
obtain,  in  the  sense  of  'get'  or  'acquire'  for  his  own  benefit,  and  it 
is  sufficient  under  that  section,  if  he  causes  money,  etc.,  to  be 
paid  to  any  person,  whether  for  his  own  benefit  or  for  the  bene- 
fit of  anvbodv  else." 

Then  in  2  Rus.sell,  Crimes,  618  and  619: 

'*By  the  24  and  25  Vict.  c.  96,  s.  88,  'whosoever  shall  by  any 
false  pretense  obtain  from  any  other  person  any  chattel,  money, 
or  valuable  security  with  intent  to  defraud,  shall  be  guilty  of 
a  misdemeanor,"  etc. 

'Section  89  (and  this  is  the  section  they  enacted  because  of 
that  decision  in  Regina  against  Garrett),  they  wanted  their  stat- 
ute to  embrace  the  procuring  of  a  party  to  pay  money  to  a  third 
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person,  as  well  as  the  obtaining  of  it  by  the  wrongdoer  himself : 
so  this  Section  89  was  enacted,  and  it  reads: 

"Whosoever  shall-  by  ruv  false  pretenses,  cause  or  procure 
any  money  to  be  paid,  or  any  chattel  or  valuable  security  to  be 
delivered  to  any  other  person,  for  the  use  or  benefit  or  on  account 
of  the  person  making  such  false  pretense,  or  of  any  other  person, 
with  intent  to  defraud,  shall  be  deemed,  •  •  •  shall  be  deemed 
to  have  obtained  such  money,  chattel,  or  valuable  security,  with- 
in the  meaning  of  the  last  preceding  section. 

**This  clause  is  new.  It  is  intended  to  meet  all  cases  where 
any  person  by  means  of  any  false  pretense  induces  another  to 
part  with  property  to  any  person  other  than  the  party  making 
the  pretense.  It  was  introduced  to  get  rid  of  the  narrow  mean- 
ing which  was  given  to  the  word  'obtain'  in  the  judgments  in 
Regina  v.  Garrett,  Dears.  C.  C.,  232,  post,  p.  698,  according  to 
which  it  wouM  have  been  necessary  that  the  property  should 
either  have  been  actually  obtained  by  the  party  himself  or  for 
his  benefit.'* 

Regina  v.  Garrett,  supra,  was  not  decided  upon  any  technical 
meaning  of  the  word  ''obtain,'*  but  upon  the  broad  ground  that 
the  virus  of  the  offense  was  not  so  much  a  defrauding  or  depriv- 
ing another  of  his  property,  as  the  obtaining  of  some  benefit  to 
the  party  making  the  false  pretense  (quoting  from  Baron  Parke). 

And  this  accords  well  with  the  cases  that  hold  the  obtaining  by 
the  accused  to  be  the  consummation  of  the  offense  and  the  test 
as  to  venue.  The  English  judges,  or  some  of  them,  took  the 
ground  that  as  the  obtaining  was  in  St.  Petersburgh,  the  juris- 
diction was  there  and  not  in  England.  I  come  now  to  No.  7242 
against  William  Perrin.  This  case  is  of  the  same  nature  as  that 
of  No.  7241,  and  there  will  be  the  same  ruling  in  No.  7242  as  in 
No.  7241 ;  the  same  is  also  true  of  No.  7243.  against  William 
Perrin. 

State  v.  Oibbs  et  al. 

The  next  is  the  case  of  No.  7214  against  James  G.  Gibbs  and 
Jay  F.  Laning,  two  counts  with  a  motion  to  quash.  The  first 
count  is  for  obtaining,  etc.  This  count  is  amenable  to  the  criti- 
cism heretofore  made  of  the  Perrin  indictments.  It  alleges  that 
Mrs.  Case  was  induced  and  procured  to  deposit  her  money  with 
the  Ohio  Trust  Company  and  shows  the  accused  did  not  "obtain" 
it.     It  does,  however,  charge  that  the  bank  was  insolvent  and 
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known  by  defendants  to  be  so — an  averment  that.is  wanting  in 
the  Perrin  cases.  This  defect  does  not  relate  t^  form  of  indict- 
ment., or  manner  of  charging  the  offense  and  is  not  ground  for 
quashing.  The  motion  will  be  overruled,  but  if  a  demurrer  should 
be  filed,  the  court  would  sustain  it. 

The  second  count  charges  an  intent  to  obtain.  That  is  under 
Section  7088,  Revised  Statutes.  I  read  the  commencement  and 
the  conclusion  of  this  second  count: 

**And  the  grand  jurors,"  etc.,  '*do  further  find  and  present 
that  Jay  F.  Laning  and  James  G.  Gibbs,'*  etc.,  **on  the  fifteenth 
day  of  May,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 
and  five,  in  the  county  aforesaid,  being  then  and  there  oflScers, 
to-wit:  The  said  James  G.  Gibbs  being  the  president,  and  the 
said  Jay  P.  Laning  being  the  vice  president  of  the  Ohio  Trust 
Company,  a  corporation,"  etc.,  ** unlawfully  did  write  and  print 
the  whole  of  a  certain  instrument,  of  the  purport  and  effect  fol- 
lowing, to-wit : '  * 

Then  follows  a  copy  of  what  has  been  spoken  of  in  argument 
as  a  ** pamphlet"  after  which  the  indictment  concludes: 

**  Which  said  instrument,  so  written  and  printed  as  aforesaid, 
they,  the  said  James  G.  Gibbs  and  the  said  Jay  F.  Laning,  as 
such  officers,  as  aforesaid,  unlawfully  did  send  to  one  Angle 
Case,  then 'and  there  being  in  said  county,  with  intent  then  and 
there  to  obtain  from  the  said  Angie  Case  certain  money  of  the 
amount  and  value  of  one  hundred  dollars  of  the  personal  prop- 
erty of  the  said  Angie  Case,  and  with  intent  then  and  there  to 
wrong  and  defraud  the  said  Angie  Case  of  the  same,"  etc. 

This  count  contains  all  that  is  in  the  statute ;  but  that  is  not 
sufficient.  It  should  contain  averments  to  show  that  the  **  in- 
strument" is  one  calculated  to  mislead,  so  as  to  show  that  when 
the  grand  jury  states  the  conclusion  of  intent  to  obtain  money, 
and  to  defraud,  the  court  may  see  that  they  have  not  gone  upon 
wrong  premises. 

For  aught  that  appears,  all  that  is  stated  in  the  pamph!et  was 
true.  It  does  not  appear  that  the  pamphlet  would  in  any  way 
help  these  defendants  to  obtain  Mrs.  Case's  money.  It  might 
induce  her  to  deposit  money  in  the  bank. 

It  is  claimed  the  paper  contained  in  this  count  is  not  an  **  in- 
strument." It  is  not  necessary  to  determine  that,  but  it  is 
argued  at  some  length  and  I  feel  moved  to  speak  of  it. 
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It  is  claimed  that  that  was  not  an  instrument.  The  statute 
says  that  '*  whoever  writes  or  prints  any  letter — the  whole  or 
any  part  of  any  letter,  telegram,  or  other  instrument,  sends  it 
with  this  intent.*'  It  is  claimed  that  this  pamphlet  is  not  an  in- 
strument within  the  meaning  of  the  statute. 

Bouvier  defines  ''instrument''  as  **the  writing  which  con- 
tains some  agreement,  and  is  so  called  because  it  has  been  pre- 
pared as  a  memorial  of  what  has  taken  place  or  been  agreed  upon. 
It  includes  bills,  bonds,  conveyances,  leases,  mortgages,  prom- 
issory notes  and  wills,  but  scarcely  accounts,  ordinary  letters 
or  memoranda."  And  the  rule  that  requires  such  added  word 
preceded  by  ''other*'  following  a  list  of  words  to  be  of  the  same 
nature  as  the  words  preceding  it,  is  urged  here. 

Under  the  words  ^'ejusdem  generis/ -  Bouvier  says: 

*  *  In  the  construction  of  laws,  wills  and  other  instruments,  when 
certain  things  are  enumerated  and  then  a  phrase  is  used  which 
might  be  construed  to  include  other  things,  it  is  generally  con- 
fined to  things  ejusdem  generis;  as,  where  an  act  provided  that 
a  writ  of  quo  warranto  might  issue  against  persons  who  should 
usurp  'the  offices  of  mayors,  bailiffs,  port-reeves,  and  other  offices, 
within  the  cities,  towns,  corporate  boroughs  and  places  within 
Great  Britain,'  etc.,  it  was  held  that  'other  offices'  meant  ejusdem 
generis,  and  that  the  word  'places'  signified  places  of  the  same 
kind;  that  is,  that  the  offices  must  be  corporate  offices,  and  the 
places  must  be  corporate  places." 

I  find  in  19  Cyc.  Law  &  Proced.,  393,  in  a  note  on  this  term  or 
phrase,  ejusdem  generis: 

"Where  a  statute  enumerates  certain  kinds  of  false  pretenses. 
•  •  •  the  'other'  pretenses  intended  by  the  statute  are  only 
those  of  a  kindred  nature  to  those  which  are  enumerated.  •  •  *» 
But  this  rule  has  no  application  where  the  pretenses  enumerated 
are  only  general,  as  'false  tokens,  false  writing,'  etc.  Whero 
the  words,  'by  color  of  any  false  token  or  writing,  or  by  any 
other  false  pretense'  are  used  in  a  statute,  the  'or  by  any  other 
false  pretense'  is  a  distinctive  method  in  which  the  fraud  may  be 
perpetrated,  not  'by  color  of  any  other  false  pretense,'  but  'by 
any  other  false  pretense.'  " 

I  think  that  this  pamphlet,  which  is  a  mere  advertisement,  a 
mere  commendatory  circular,  is  not  an  instrument  within  the 
legal,  technical  meaning  of  the  word  "instrument."  I  do  not 
think  it  was  intended  to  be  used  in  that  sense — in  the  statute. 
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I  think  it  was  not  intended  to  be  used — was  not  used  by  the 
Legislature  in  its  strict,  legal,  teehnieal  sense.  I  am  inclined  to 
think  that  I  should  hold  that  the  document  set  out  here  and  called 
an  ** instrument'*'  falls  within  the  statute.  Although  it  is  not 
strictly  and  legally  an  instrument,  Bouvier  says  in  what  I  have 
read  that  the  word  includes  ** bills,  bonds,  conveyances,''  etc., 
**but  scarcely  accounts,  ordinary  letters  or  memoranda." 

He  distinguishes  letters,  and  that  is  one  of  the  terms  used  in 
the  statute — ^'^any  letter,  telegram  or  other  instrument."  Bou- 
vier says  that  a  letter  is  not  an  instrument.  I  am  inclined  to 
think  that  even  if  the  rule  of  ejusdem  generis  is  to  be  applied, 
that  the  paper  set  out  here  comes  within  that  rule ;  I  think  it  is 
of  the  same  genus  as  a  letter  or  telegram.  It  does  not  apply  to 
the  genus  *' instrument "  in  its  legal,  technical  meaning.  I  think 
it  is  of  the  same  general  nature  as  a  letter,  telegram  or  other  in- 
strument. 

The  motion  to  quash  this  count  will  be  overruled:  The  defects 
I  find  in  it  are  subject  to  demurrer  and  not  a  motion  to  quash. 
If  a  demurrer  were  filed,  the  court  would  sustain  it. 

No.  7412  is  an  indictment  against  James  G.  Gibbs  and  Jay  F. 
Laning,  charging  embezzlement.  In  this  case  there  is  a  motion 
to  quash.  The  property  embezzled  or  claimed  to  be  embezzled 
is  designated  as  mortgage  loans,  collateral  loans,  unpaid  interest, 
and  so  on. 

These  items  of  property  are  in  no  intelligible  way  described 
or  identified,  nor  is  it  clear  that  they  were  in  such  form  that  they 
could  be  subject  to  embezzlement.  The  motion  to  quash  will  be 
sustained. 

No.  7413  is  an  indictment  against  James  G.  Gibbs  and  Jay  F. 
Laning,  charging  embezzlement.  What  I  have  said  in  regard  to 
No.  7412  applies  as  well  to  No.  7413.  The  motion  to  quash  will 
be  sustained. 

There  is  another  ground  in  this  case,  and  that  is  the  statute 
of  limitation.  As  to  the  three  years'  provision  in  Section  6842, 
Revised  Statutes,  I  concur  in  the  opinion  of  Judge  Richards  that 
has  been  furnished  me,  that  this  is  not  a  limitation  as  to  prosecu- 
tion. The  provision,  in  this  Section  6842,  in  regard  to  the  three 
years,  is  authority  for  grouping  smaller  items  so  as  to  make  an 
offense  in  the  aggregate  a  felony  instead  of  a  misdemeanor;  it 
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limits  such  grouping  to  items  that  occur  within  three  years  be- 
fore the  commencement  of  the  prosecution,  and  where  there  is 
such  grouping,  the  state  may  convict  of  all  or  of  any  part  of  the 
items  so  grouped  together. 

State  v.  Perrin. 

Nos.  7419  and  7420  are  indictments  against  William  N.  Perrin 
for  aiding  and  abetting  in  embezzlement.  What  I  have  said  in 
regard  to  Nos.  7412  and  7413,  applies  to  these — Nos.  7419  and 
7420.     The  motion  to  quash  will  be  sustained. 

There  is  another  matter  in  this  motion  and  that  is  the  ground 
of  misjoinder.  It  is  the  opinion  of  the  court  that  there  is  no 
misjoinder  and  in  support  of  this,  I  cite  Hartshorn  v.  State,  29 
Ohio  St.,  635. 

State  v.  Christian. 

No.  7234  is  an  indictment  against  Fred  W.  Christian,  charging 
perjury,  and  in  this  case  there  is  a  motion  to  quash. 

I  will  not  take  the  time  to  refer  to  the  section  of  the  statute 
involved  in  this  motion.  There  is  no  allegation  of  fact  to  show 
that  the  statements  alleged  to  be  false  were  in  a  material  matter. 
I  think,  while  it  says  that  the  statements  sworn  to  were  author- 
ized by  law,  that  is  a  conclusion  of  law  based  upon  facts  that  are 
not  stated  in  the  indictment,  and  the  law  that  the  court  will  take 
notice  of,  without  being  named  in  the  indictment,  authorizes 
these  reports  to  be  made  at  the  close  of  business  and  not  at  the 
commencement  of  business  on  the  day  as  of  which  they  are  made 
and  then  they  are  to  be  made  upon  the  requisition  of  the  Auditor 
of  State. 

All  negations  in  this  indictment  are  negatives  pregnant  ex- 
cept one  and  I  will  not  stop  to  point  that  out.  The  negation  that 
the  amount  was  not  $100,  but  was  a  much  larger  amount,  is  too 
indefinite;  just  so  the  statement  that  it  was  not  $100,  but  was 
much  less  than  $100.  Now,  that  is  pregnant  with  the  admission 
that  the  amount  is  proximately  right ;  it  may  be  a  cent  less,  or 
five  cents  less;  it  may  be  less  or  more,  as  the  case  may  be,  in 
amount — merely  nominal,  but  that  is  not  material. 

That  makes  it  pregnant  with  that  admission — it  invalidates  it 
as  a  negation.     The  motion  to  quash  will  be  sustained. 
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No.  7236  is  an  indictment  against  the  same  party  with  the 
same  charge,  and  the  motion  to  quash  will  be  sustained  for  the 
same  reasons. 

State  v.  Oibbs. 

The  next  is  No.  7246,  an  indictment  against  James  G.  Gibbs 
for  aiding  and  abetting  Fred  W.  Christian  in  the  matter  of  per- 
jury. There  are  the  same  defects  in  this  indictment  as  in  No. 
7236 ;  also  a  fatal  mistake  in  dates  that  I  have  no  doubt  was  a 
mere  inadvertence.  There  is  no  way  of  curing  that  defect.  That 
of  itself  would  be  fatal.  In  No.  7241,  which  is  an  indictment 
against  James  G.  Gibbs  charged  with  aiding  and  abetting  Fred 
W.  Christian  in  the  matter  of  perjury,  there  are  the  same  de- 
fects except  as  to  dates.  There  will  be  the  same  ruling — ^the 
motion  to  quash*  will  be  sustained.  No.  7287,  an  indictment 
against  James  G.  Gibbs  for  aiding  and  abetting — the  motion  to 
quash  in  this  case  is  by  agreement  of  coimsel  sustained. 

State  v.  Kjes. 

No.  7262  is  an  indictment  against  Day  Kies  charging  perjury. 
What  I  have  said  with  regard  to  these  other  cases  is  applicable 
also  to  this,  and  the  motion  to  quash  will  be  sustained. 

State  v.  Elnen. 

This  brings  me  to  the  seven  cases  numbered  from  7255  to  7261 
inclusive.  In  each  of  these  seven  cases  there  is  a  motion  for  an 
order  on  the  official  stenographer  for  a  copy  of  the  testimony  of 
the  accused  which  he  gave  before  the  grand  jury.  In  this  case, 
I  am  confronted  and  confounded  by  a  decision  of  the  Supreme 
Court  {Lindsey  v.  State,  69  Ohio  St.,  215).  I  do  not  intend  to 
be  disrespectful  to  the  reviewing  court ;  I  intend  to  observe  the 
degree  of  subordination  that  an  inferior  court  ought  to  observe. 
These  motions  can  not  be  granted.  I  entirely  concur  with  Judge 
Richards  in  an  opinion  upon  similar  motions  which  opinion  has 
been  furnished  me.  I  think  that  Judge  Richards  has  stated  the 
right  ground  of  refusal  and  stated  it  well.  Section  7195,  Re- 
vised Statutes,  says: 

**But  the  official  stenogi-apher  of  the  county  shall,  at  the  re- 
quest of  the  prosecuting  attorney,  take  shorthand  notes  of  the 
testimony  and  furnish  a  transcript  of  the  same  to  the  proftecutiug 
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attorney,  and  to  no  other  person,  but  such  stenographer  shall 
withdraw  from  the  jury  room  before  the  jurors  begin  to  express 
their  views,  or  give  their  votes  on  any  matter  before  them.  Such 
stenographer  shall  take  an  oath  to  be  administered  by  the  court 
after  the  grand  jurors  are  sworn,  imposing  an  obligation  of  se- 
crecy upon  such  stenographer  to  not  disclose  any  testimony  taken 
down  or  heard,  except  to  the  jury,  or  the  prosecutor,  unless  called 
upon  in  a  court  of  justice  to  make  disclosures/' 

This  is  in' entire  harmony  with  our  plan  of  procedure  before 
the  grand  jury.  It  is  explicit.  The  court  could  not  grant  these 
motions  without  a  plain  violation  of  that  requirement  of  the 
statute.  It  seems  to  me  that  these  cases  present  about  as  strong 
an  emergency  as  could  well  be  presented.  It  appears  from  the 
motions  and  from  what  was  said  here  that  this  defendant  who 
has  seven  indictments  against  him,  M'as  called  before  the  grand 
jury  as  a  witness  at  the  session  when  the  grand  jury  presented 
these  indictments,  and  it  is  said  that  he  testified  concerning  the 
very  transactions  upon  which  the  indictments  against  him  are 
based.  Now,  he  wishes  to  file  pleas  in  abatement.  He  desires 
to  show  that  these  indictments  are  based  wholly  or  in  part,  as  it 
may  be,  upon  his  own  testimony. 

The  Supreme  Court  has  held  that  such  plea  in  abatement  must 
set  out  the  testimony — set  out  not  only  his  testimony,  but  it  must 
set  out  such  facts  in  regard  to  the  testimony  before  the  grand 
jury  as  will  show  that  the  grand  jury  could  not  have  indicted 
him  without  giving  weight  to  his  testimony.  How  that  can  ever 
be  accomplished  I  can  not  tell — I  can  not  conceive  how  that  can 
be  done.  It  seems  to  me  that  the  Supreme  Court  has  imposed 
upon  a  party  desiring  to  file  a  plea  in  abatement  of  this  kind,  the 
requirement  of  putting  into  his  plea,  matters  of  fact  that  are  not 
available  to  him — things  that  the  statute  forbids  him  to  know, 
or  to  find  out.     He  can  not  find  it  out. 

To  call  a  man  before  the  grand  jury  and  have  him  testify  about 
his  own  conduct  for  which  he  is  indicted  by  the  grand  jury,  is 
a  clear  violation  of  constitutional  rights — constitutional  safe- 
guards ;  and  then  for  the  state,  by  its  tribunal,  to  place  him  where 
he  can  not  avail  himself  of  the  opportunity  to  assert  his  consti- 
tutional safeguard,  or  his  constitutional  right,  is  unfair.  But 
what  is  this  court  to  do  ?     It  will  not  do  to  grant  these  motions. 
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That  would  be  in  the  face  of  the  plain  language  of  the  statute — a 
statute  that  is  based  upon  good  reason.  That  statute  ought  to 
be  observed — ought  not  to  be  violated  in  any  emergency.  I  am 
not  now  called  upon  to  pass  upon  the  sufficiency  of  any  plea  in 
abatement  that  the  defendant  may  be  able  to  prepare.  I  am  not 
called  upon  to  decide  whether  this  testimony  would  be  available 
to  the  defendant  upon  any  trial  of  the  issues  upon  his  plea  in 
abatement ;  I  am  not  called  upon  to  decide  that,  and  I  do  not  de- 
cide it.  I  do  not  wish  to  intimate  any  view  in  regard  to  it. 
There  may  be  no  merit  in  his  plea  when  it  comes,  if  he  had  an 
opportunity  to  make  it;  it  may  have  no  merit,  but  that  is  not 
the  question.  While  I  have  not  looked  over  that  case  very  fully 
it  seems  to  me  there  are  considerations  involved  that  must  not 
have  been  presented  to  the  court. 

I  have  always  understood,  and  I  had  the  question  very  early 
in  my  career  upon  the  bench  twenty  or  twenty-five  years  ago — I 
understood  then,  and  have  ever  since  entertained  the  view,  that 
an  indictment  is  defeated  whenever  it  appears  that  the  accused 
testified  before  the  grand  jury  and  that  the  indictment  may  be 
in  any  part  rested  upon  his  testimony.  If  he  was  called  before 
the  grand  jury  and  testified  about  things  that  entered  into  the 
indictment,  no  matter  what  his  testimony  was,  the  court  will  not 
inquire  about  that ;  his  constitutional  right  is  invaded  when  it  is 
made  to  appear  that  the  indictment  may  rest  in  any  part  upon 
his  testimony. 

The  idea  that  he  must  be  required  to  show  that  there  was  not 
enough  other  testimony  without  his  to  warrant  an  indictment 
that  could  not  be  found  out  by  any  means,  would  throw  down  all 
the  bars ;  you  couldn  't  find  that  out.  It  seems  to  me  that  it  would 
not  be  different,  if  a  party  indicted  should  plead  in  abatement, 
or  want  to  ple^id  in  abatement,  that  there  were  three  incompe- 
tent grand  jurors  impanneled,  and  the  court  should  say  **well 
that  leaves  twelve ;  that  is  enough  to  find  an  indictment — twelve 
good  jurors.  These  twelve  may  have  found  this  indictment  and 
unless  you  can  show  they  did  not,  it  will  hold  the  indictment 
good.*'  That  never  could  be  proved.  You  can  never  prove  in 
any  way  nor  anywhere  how  the  grand  jurors  voted. 

What  I  have  said,  is  intended  more  to  express  my  regret  about 
the  situation  as  I  find  it,  than  to  make  any  complaint  about  it* 


NISI  PRIUS  REPORTS— NEW  SERIES.  157 

1909.]  Assignment  Falrview  Glass  Co. 

. — f . 

It  may  be  there  is  some  view  of  it  that  does  not  occur  to  me,  that 
would  relieve  the  situation.  All  I  have  to  decide  is  these  mo- 
tions, and  I  overrule  the  motion  in  each  case. 


APPEAL  FROM  AN  ALLOWANCE  OF  LABOR  CLAIMS. 

Common  Pleas  Court  of  Knox  County. 

In  re  Assignment  op  the  Fairview  Glass  Company. 

Decided,  May  Term,  1909. 

Preferred  Claims  of  Operatives — Performance  of  Some  Work  Done  by 
Operatives  does  not  Make  a  Corporation  Officer  or  Stockholder  an 
Operative — Appeals  from  the  Probate  Court  and  Bonds  for  Appeal — 
Failure  to  Name  Some  of  the  Original  Petitioners  in  the  Bond 
does  not  Render  the  Appeal  Ineffectual  as  to  Them — Sections  635*'}, 
6407  and  6^08. 

1.  Where  the  applicants  for  an  order  by  the  probate  court  are  numerous, 

a  properly  perfected  appeal  by  a  number  of  them  "and  others"  !s 
effectual  as  to  all:  and  the  appeal  may  be  from  the  whole  or  a 
part  of  the  order  or  judgment  complained  of,  and  notice  of  inten- 
tion to  appeal  is  not  necessary. 

2.  A  stockholder  and  director  in  a  corporation  who  served  as  book- 

keeper and  sometimes  as  shipping  clerk  can  not  be  regarded  as  an 
operative  within  the  meaning  of  the  statute  giving  preference  to 
labor  claims,  nor  can  a  president  and  general  manager  of  a  cor- 
poration be  classed  as  an  operative  because  he  sametimes  performed 
manual  labor  for  the  company. 

Koons  <fe  SonSy  for  employes. 

F,  0,  Levering,  for  Gnibb  and  Bishop. 

WiCKHAM,  J. 

The  Fairview  Glass  Company  made  a  general  assignment  for 
the  benefit  of  its  creditors  to  Calvin  V.  Trott,  who  proceeded  to 
administer  the  trust. 

On  the  3d  day  of  June,  1907,  the  assignee  filed  an  application 
in  the  Probate  Court  of  Knox  County  for  an  order  authorizing 
him  to  distribute  50  per  cent,  of  the  total  amount  of  claims  filed 
and  allowed  by  him. 

On  the  5th  day  of  June,  1907,  Florent  Broganaux  and  twenty- 
six  other  claimants  filed  their  petition  in  the  probate  court,  pray- 
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ing  for  an  order  of  the  court  directing  the  assignee  to  pay  their 
claims  in  full.  They  allege  in  their  petition  that  they  were  la- 
borers and  operatives  of  the  Fairview  Glass  Company,  and  that 
their  claims  are  therefore  preferred  claims  and  were  for  work 
and  labor  performed  by  them  within  ninety  days  next  preceding 
the  date  of  the  assignment,  and  the  claim  of  each  one  of  the  peti- 
tioners is  set  out  in  the  petition.  This  matter  was  heard  by  the 
probate  court  and  the  assignee  was  ordered  to  distribute  sixty- 
five  per  cent,  of  the  total  amount  of  labor  claims  filed  and  allowed. 

And  thereupon  came  D.  B.  Grubb  and  Charles  L.  Bishop  and 
represented  to  the  court  that  they  too  were  operatives,  and  that 
each  had  a  claim  for  services  rendered  the  Fairview  Glass  Com- 
pany as  operatives.  Their  claim  that  they  were  operatives,  and 
therefore  were  preferred  creditors  with  the  other  operatives,  was 
disputed  by  Brognaux  and  others,  petitioners  in  the  probate  court. 

The  matter  came  on  and  was  heard  by  the  probate  court,  who 
found  Grubb  and  Bishop  to  be  preferred  claimants  and  opera- 
tives, and  that  their  claims  were  preferred  labor  claims,  and 
found  that  the  claim  of  D.  B.  Grubb  was  for  services  as  book- 
keeper and  shipper  and  purchasing  agent,  and  of  Charles  L. 
Bishop  was  for  services  as  manager  and  laborer,  performed  for 
and  at  the  request  of  said  company,  and  an  order  was  made  that 
the  assignee  distribute  to  each  labor  claimant  an  amount  equal 
to  sixty-five  per  cent,  of  his  entire  approved  claim,  including  the 
claims  of  the  said  Grubb  and  Bishop. 

From  this  finding,  order  and  judgment  the  said  Florent  Brog- 
naux and  others  sought  to  appeal  to  this  court ;  a  bond  was  given 
and  the  papers  filed  with  the  clerk  of  this  court.  The  claim- 
ants, Grubb  and  Bishop,  filed  a  motion  to  dismiss  the  appeal  on 
the  grounds  therein  stated,  and  the  matter  was  submitted  to  the 
court  on  the  papers  in  the  case  and  the  evidence. 

First,  we  will  determine  the  question  made  by  the  motion  to 
dismiss  the  appeal. 

When  an  appeal  is  taken  from  the  probate  court  to  the  court 
of  common  pleas,  the  appeal  bond  need  not  be  signed  by  the  appli- 
cants. The  appeal  bond  in  this  case  is  not  defective  for  that 
reason.    Jackson  v.  Jackson,  31  O.  S.,  131. 

The  right  to  appeal  from  the  probate  court  to  the  court  of 
common  pleas  is  given  by  Revised  Statutes,  Section  6407.     No 
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notice  of  intention  to  appeal  is  required  by  that  section.  Keck 
V.  DouglasSf  6  C.  C  649. 

No  notice  of  appeal  is  reciuired  by  Section  6408,  but  that  sec- 
tion provides  the  terms  on  which  an  appeal  may  be  taken,  which 
are:  the  giving  of  a  bond  in  twenty  days,  with  sureties  ap- 
proved by  the  court.  The  order  appealed  from  here  was  made 
June  20,  and  the  bond  was  filed  and  approved  July  5,  1907, 
and  was  therefore  given  in  time.  The  statute  not  requiring 
notice  of  intention  to  appeal,  we  hold  that  the  statement  in  the 
order  and  entrV  of  June  20th  with  reference  to  the  notice  of 
appeal  is  mere  surplusage. 

To  determine  what  is  appealed  from  and  who  has  appealed, 
we  must  look  to  the  entry  of  July  6th,  and  the  bond. 

The  entry  of  July  6th  recites  that  the  appellants  appealed 
from  **the  judgment  of  the  court  heretofore  rendered  in  the 
above  named  cause  on  the  20th  day  of  June,  A.  D.  1907" — that 
is,  the  whole  order  and  judgment. 

It  is  argued  by  counsel  for  Grubb  and  Bishop  that  nothing 
was  appealed  from  but  the  finding  of  the  court  that  Grubb  and 
Bishop  were  preferred  claimants  and  ordering  their  claims  paid 
as  preferred,  and  that  therefore  it  is  ineffectual  as  an  appeal,  and 
the  motion  should  be  sustained  on  that  ground.  But  a  part  of 
the  judgment  of  the  probate  court  may  be  appealed  from.  The 
language  of  the  statute  is,  **from  any  order  or  decision  in  the  ad- 
ministration of  insolvent  estates,*'  etc.,  and  that  has  been  con- 
strued to  mean  any  part  of  an  order  or  judgment.  Mannix  v. 
Goehd,  1  C.  C,  550. 

So  that  we  consider  it  immaterial  whether  it  is  regarded  as  a 
whole  order  appealed  from,  or  only  the  part  above  mentioned. 

We  have  said  that  we  must  look  to  the  bond  to  determine  who 
the  appellants  are.  The  bond  sets  forth  the  names  of  six  ap- 
pellants '*and  others.'*  This  brings  the  matter  up  to  this  court 
as  to  the  appellants  named,  and  the  sole  remaining  question  on 
the  motion  to  dismiss  the  appeal  is  whether  it  brings  it  up  as  to 
**the  others,**  the  additional  twenty-one  plaintiffs  named  in  the 
petition. 

We  have  not  been  able  to  find  any  authority  directly  in  point, 
but  our  construction  is  that  **the  others**  necessarily  mean  the 
other  twenty-one  petitioners,  and  we  hold  it  is  not  necessary  to 
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name  all  the  petitioners  as  appellants  in  the  appeal  bond.  Where 
parties  are  numerous,  a  part  may  appeal  for  the  whole  number. 
All  persons  are  affected  by  the  order  or  judgment,  and  even  If 
it  were  not  so,  and  it  was  necessary  to  name  all  of  the  parties  ap- 
pealing in  the  bond,  it  is  not  a  defect  which  would  defeat  an  ap- 
peal, but  an  amendment  would  be  allowed  on  application,  and 
the  names  inserted. 

Our  judgment  is  that  the  motion  to  dismiss  the  appeal  should 
be  overruled. 

Are  6ru»bb  and  Bishop  operatives,  and  are  their  claims  there- 
fore preferred  claims,  within  Revised  Statutes,  Section  6355? 

Qrubb  was  a  stockholder,  directx)r  and  bookkeeper.  Bishop 
was  a  stockholder,  president  and  general  manager  or  superin- 
tendent. Grubb's  services  were  the  keeping  of  books,  and  act- 
ing as  shipping  clerk  occasionally.  Bishop  did  whatever  he  found 
necessary  to  do  in  the  management  of  the  concern  and  performed 
some  menial  labor;  but  our  opinion  is  that  neither  one  of  them 
can  properly  be  designated  an  operative,  and  that  the  case  is 
controlled  and  the  question  determined  by  the  case  of  Green  v. 
W cilery  6  C.  C,  351,  and  all  that  is  said  in  that  case  by  the  court 
in  their  opinion  is  applicable  to  Messrs.  Grubb  and  Bishop. 

Our  judgment  is.  therefore,  that  the  motion  to  dismiss  the 
appeal  be  overruled,  with  exceptions,  and  our  finding  is  that 
neither  Mr.  Grubb  nor  Mr.  Bishop  are  operatives,  nor  their 
claims  preferred  under  Section  6355,  Revised  Statutes. 

The  assignee  should  }>e  ordered  to  pay  the  claims  of  the  labor- 
ers who  filed  their  petition  in  the  probate  court  in  full,  so  far 
as  the  fund  in  his  hands  will  do  so,  and  counsel  may  prepare  and 
file  an  entry  in  accordance  with  the  foregoing  opinion. 

Counsel  suggest  that  the  preferred  creditors  have  not  complied 
with  Section  6353  of  the  Revised  Statutes.  We  have  examined 
that  section  of  the  statutes,  and  are  of  the  opinion  that  it  is  not 
applicable  to  this  case.  This  is  not  a  proceeding  to  determine 
the  validity  of  a  claim,  but  the  priority  between  rival  claims. 
Clapp  V.  Banking  Co.,  50  0.  S.,  528-534. 
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AS  TO  WHETHER  THE  SIGNATURE  TO  A  WILL  |S 

AT  THE  END. 

Common  Pleas  Court  of  Geauga  County. 
Eva  Crafts  v.  Clara  A.  Wilber,  Executrix. 

Decided,  February,  1909. 

Wills — Instrument  not  Invalidated  by  Six  Inch  Space  Between  Dis- 
positive and  Testimonium  Clauses — Section  5916. 

Where  a  will  is  drawn  on  one  of  the  printed  blanks  in  ordinary  use, 
and  the  dispositive  portion  together  with  the  clause  naming  the 
executor  follow  immediately  after  the  printed  matter  at  the  be- 
ginning, the  fact  that  a  blank  space  of  six  inches  intervenes  be- 
fore the  testimonium  clause  is  reached,  does  not  render  the  will 
invalid,  where  the  signature  of  the  testator  appears  directly  after 
the  testimonium  clause  in  the  space  provided  therefor  and  under 
this  is  the  attesting  clause  and  the  signatures  of  the  witnesses. 

11,  O.  Bast  wick,  for  plaintiff. 

(r.  IV.  Alvord  and  //.  L.  Willianns,  contra. 

Reynolds,  J. 

This  case  is  brought  by  Eva  Crafts,  the  plaintiff,  against  Cbira 
A.  Wilber  and  Clara  A.  Wilber;  as  executrix  of  the  last  will  of 
G^rge  O.  W^ilber,  which  case  is  known  in  law  as  a  contest  of 
will.  It  appears  that  sometime  in  February,  1908,  the  decedent. 
George  O.  Wilber,  died,  and  that  afterward  his  will,  or  what 
purported  to  be  his  will,  was  filed  in  the  probate  office  in  this 
<»ounty,  and  afterwards  admitted  to  probate  there.  The  is^sue 
that  is  made  here  is  solely  on  one  matter.  There  is  no  issue 
made  but  what  the  decedent,  at  the  time  that  he  signed  the  will, 
had  the  capacity  to  make  the  will,  and  the  signature  purporting 
to  be  his  on  the  will  is  his  signature,  and  the  will  was  signed 
in  the  presence  of  two  witnesses,  who  signed  it  in  his  presence 
as  provided  by  the  statute,  and  that  it  was  properly  signed  by 
the  witnesses. 

The  sole  question  made  in  this  action  is  that  the  will  is  not 
.signed  at  the  end  of  the  will  as  provided  by  the  statute.     The 
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will  itself  was  drawn  on  the  printed  blank  such  as  is  in  common 
use,  of  one  sheet,  and  all  drawn  upon  one  page.  After  the 
printed*  form  at  the  beginning  of  the  will  there  is  written  the 
dispositive  clause  in  which  he  disposes  or  undertakes  to  dis- 
pose of  his  property,  and  nanie^  an  executrix  of  his  will.  After 
that  there  is  a  space  of  some  six  inches  between  that  and  what  5s 
commonly  known  and  called  the  testamoniiim  clause.  Directly 
under  the  testamonium  clause  in  the  space  provided,  the  dece- 
dent, George  0.  Wilber,  signed  his  name.  Under  that  is  the 
attesting  clause  signed  by  the  witnesses. 

The  plaintiff's  claim  is,  that  because  of  the  intervening  spac.c 
between  what  is  written  in  the  will,  and  where  the  decedent 
signed  his  name  under  the  testamonium  clause,  the  will,  on  its 
face,  was  not  signed  at  the  end  as  provided  by  statute.  In  other 
words,  that  there  is  so  much  space  between  the  dispositive  part 
of  the  will  and  where  he  signed,  that  the  statute  is  not  complied 
with. 

So  far  as  appears  from  the  will  itself  it  is  regular.  I  mean  to 
say  by  that,  there  is  nothing  that  appears,  neither  is  there  any 
claim  made  by  the  plaintiff,  that  there  has  been  any  interlinea- 
tion or  alteration  or  interpolation.  The  question  is  an  inter- 
esting one,  and  a  question  that  has  occupied  the  attention  and 
consideration  of  courts  at  different  times,  and  especially  of  later 
years.  I  do  not  remember  now  of  ever  having  had  my  atten- 
tion called  to  it  before,  notwithstanding  I  have  had  scmiething 
to  do  with  wills,  or  that  such  a  question  was  ever  made  in  the 
courts  of  my  own  county,  at  least  since  I  have  been  at  the  bar. 
Quite  a  large  number  of  authorities  have  been  presented  to  the 
court  on  this  matter  but  a  good  many  of  them,  in  fact  the  larger 
share  of  them,  do  not  help  very  much  on  the  question  at  issue. 
I  mean  by  that,  that  something  else  has  transpired  or  occurred 
in  the  execution  of  the  will  which  has  been  the  turning  point  in 
the  decision  of  the  courts. 

The  state  of  New  York  has  a  statute  very  much  like  our  own, 
in  fact  I  presume  our  ow^n  statute  was  copied  largely  from  that 
of  New  York.  In  In  re  Will  of  O'NeU,  91  N.  Y.,  516,  where 
this  matter  was  considered,  and  this  question  treated,  there  were 
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other  irregularities.  In  that  case  it  appears  a  printed  blank 
was  used,  and  it  was  a  printed  blank  such  as  is  sometimes  used, 
where  there  are  several  pages;  the  tostamonium  clause  of  the 
will  was  at  the  foot  of  the  third  page.  The  entire  blank  space 
in  the  will  was  ^Ued  with  ^*Titing,  and  there  was  carried  over 
a  portion  of  the  dispositive  clause  that  contained  material  pro- 
visions, to  the  top  of  the  fourth  page.  The  name  of  the  testa- 
tor and  the  name  of  the  witnesses  were  written  at  the  bottom 
of  the  third  page.  There  was  nothing  in  this  paragraph  that 
was  carried  over  to  the  fourth  page  to  show  that  it  had  any  ref- 
erence, or  was  in  any  way  connected  with  what  had  gone  before. 
So  that  when  the  court  came  to  consider  that  case  it  was  very 
evident  to  the  mind  of  the  court,  that  the  will  was  not  signed 
at  the  end  thereof,  for  the  reason  that  a  material  part  of  the 
will  was  carried  over  to  the  fourth  page,  written  after  and  Inf- 
low where  the  testator  had  signed. 

That  was  also  true  in  the  case  of  In  re  Conway,  124  N.  Y.. 
455,  where  a  blank  form  was  also  used,  and  the  blank  form  was 
upon  one  side  of  the  paper,  but  on  that  sheet  at.  the  end  of  the 
last  line  there  was  interlined  ** carried  to  the  back  of  the  will" 
and  upon  the  back  of  that  sheet  was  written  the  word  ''con- 
tinued.'' Now  the  testator  signed  on  the  first  page,  and  a  part 
of  this  was  carried  over  after  the  testator  had  signed,  on  the 
back  of  the  page.  It  was  very  evident  to  the  court  that  the 
testator  had  not  signed  at  the  end  of  the  will. 

In  re  WiUiey's  Will,  153  N.  Y.,  259,  a  printed  blank  was  used 
with  only  one  page,  and  at  the  bottom  of  the  page  the  testator 
signed,  and  the  subscribing  witnesses,  and  in  that  will  there  was 
carried  over  onto  another  sheet  a  portion  of  that  will  written  on 
a  separate  piece  of  paper  attached  to  the  face  of  the  blank,  and 
it  was  very  clear  to  the  court  that  the  testator  had  not  signed 
at  the  end  of  that  will. 

In  In  re  Andrews'  Will,  162  N.  Y.,  1,  a  printed  blank  was 
used  which  consisted  of  a  sheet  of  four  pages.  This  was  a  very 
singular  blank,  as  it  appears  to  us.  The  formal  opening  or 
part  of  the  will,  was.  printed  on  the  first  page,  leaving  the  rest 
of  that  page  blank,  anc(  on  the  top  of  the  second  page  was  the 
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atte^ing  clause.  Npw  in  writing  the  will  the  scrivener,  after 
^v)»^t«pg^oll  the  first  page,  had  gone  over  to  the  third  page  after 
the:attest|ition  elause,  and  from  there  went  back  to  the  second 
[mg<\  The  testator  atid  witnesses  had  signed  the  attestation 
clause  oil  the  second  page,  and  it  was  very  evident  in  that  will 
that  af  material  part  of  that  will  had  been  written  following  the 
signature  of  the  testator,  and, that  he  had  not  signed  at  the  end 
of  the  will,?  although  in  all  those  wills  perhaps,  as  has  been  said 
by  the  courts,  the  testator  supposed  he  was  signing  his  will  and 
had  such  an  intention,  but  it  was  very  evident,  and  was  clear, 
tliat  he  had  not  signed  at  the  end  of  the  will.  Now  all  of  those 
New  York  casea  that  we  have  been  able  to  find  are  in  that  con- 
dition, so  that  we  do  not  have  in  any  of  those  eases  the  exact 
question  which  is  made  here. 

In  our  own  state  quite  early  this  question  came  up.  In 
Glancii  V.  Glancy,  17  Ohio  St.,  134,  the  question  arose  as  to  what 
was  meautby  signing  at  the  end  thereof  as  required  by  the  act 
relating  to  wills.  The  will  in  this  case  was  drawn  up  on  a  sheet 
of  letter  paper  filling  two  pages,  and  the  Avill  concluded  at  the 
end  of  the  second  sheet,  and  after  the  testamonium  clause  the 
testator  signed,  then  the  attestation  clause  was  signed  by  the 
witnesses;  but  after  that,  and  on  the  top  of  the  third  pago  the 
testator  wrote  the   following: 

**N.  R. — Should  my  wife  have  more  heirs  bv  me  thev  are 
e(|ually  in  all  at  the  same  time  the  others  do.*' 

There  was  an  evident  disposition  to  make  another  provision, 
and  it  was  after  the  disposing  part  of  his  will,  underneath  this 
the  witnesses  signed,  but  not  the  testator,  so  the  court  said,  and 
was  evidently  right  ab<mt  it,  that  the  testator  had  not  signed 
at  the  end  of  his  will.  So  that  the  ideatical  question  presented 
in  this  case  does  not  appear  here. 

In  Baker  v.  Baker,  51  Ohio  St.,  217,  after  the  decedent  had 
signed,  so  far  as  appears,  at  the  end  of  the  testamonium  claus«\ 
and  it  had  Ik^cu  witnessed,  he  wrote  these  words:  '*Mv  sister- 
in-law  is  not  required  to  give  bond  when  probated.*'  Now 
the  court  in  disposing^  of  this  ca§e  3aid  that  they  did  not  think 
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that  what  was  written  after  the  signature  of  the  testator  in- 
validated this  will.  In  other  words,  that  it  was  not  an  es- 
sential part  of  the  will,  and  the  rule  would  not  apply.  Now  if 
an  addition  can  be  made  to  the  will  after  the  testator  signed 
which  does  not  affect  the  disposing  part  of  the  will,  in  other 
words  is  not  a  dispositive  clause,  then  a  testator  might  with 
equal  safety  write  in  other  things  if  he  saw  fit,  above  his  sig- 
nature, other  suggestions  of  greater  or  less  length,  other  than 
of  a  dispositive  nature,  so  that  while  it  might  not  affect  the 
question  materially,  necessarily  the  decedent  or  testator  would 
not  be  obliged  to  sign  immediately  under  the  disposing  part  of 
the  will;  there  might  be  other  things  said  in  his  will  after 
the  disposing  part,  and  not  affect  the  validity  of  the  will. 

This  case  that  is  referred  to,  Mader  v.  Apple,  6  N.  P. — N.  S., 
592,  is  a  late  decision,  made  in  February,  1908,  by  the  judge 
of  the  Court  of  Common  Pleas  of  Shelby  County.  It  seems  that 
the  question  was  made  there,  and  evidently  many  authorities 
were  presented  on  both  sides.  There  was  a  will  in  which  was 
used  a  printed  blank  form,  not,  however,  just  like  the  one  in 
question  that  we  have  before  us,  as^  that  was  a  double  sheet,  in 
which  I  think  it  appears  that  the  testamonium  and  attestation 
clause  was  at  the  end  of  the  third  page,  very  much  space  inter- 
vened, twenty-three  and  a  half  inches  or  such  a  matter,  between 
the  disposing  clause  written  in  the  will  and  where  the  testator 
signed  at  the  end  of  the  testamonium  clause.  Judge  blather,  in 
his  decision,  indicated  that  the  law  that  governed  him  in  the  de- 
cision very  much  were  the  decisions  in  Irwin  v.  Jacques,  71 
Ohio  St.,  395,  and  Sears  v.  Sears,  77  Ohio  St.,  KM.  I  might 
say,  before  passing  to  that,  however,  that  in  the  case  cited  by 
counsel,  Willis  v.  Loiv,  Robinson's  Ecclesiastical  Report,  which 
is  an  English  case,  it  is  very  evident  to  counsel  and  the  court 
that  the  court  was  holding  very  close  to  the  technicalities  of 
the  law.  This  was  a  case  in  which  some  three  pages  had  been 
used.  At  the  bottom  of  the  third  page  there  was  suflRcient  room, 
consisting  of  something  like  eight-tenths  of  an  inch,  as  we  re- 
call it,  where  the  testator  might  have  signed,  and  where  there 
was  room  also  for  the  attesting  witnesses  to  sign.     They  did 
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not,  however,  sign  at  the  bottom  of  that  page,  but  going  over 
on  the  fourth  page  and  partially  opposite  the  attesting  clause,  the 
testator  signed,  and  that  court  held  that  it  was  not  signed  as 
provided  by  their  statute  of  wills,  at  the  end  or  foot  thereof. 
In  the  note  that  is  cited  in  that  case.  Willis  v.  Loiv,  supra,  the 
will  was  written  on  the  first  page  and  part  on  the  second  page, 
and  then  quite  a  blank  space  intervened  between  what  was 
written  on  the  second  page  and  the  bottom  of  the  second,  being 
nearly  four  inches;  the  scrivener  then  passed  to  the  third  page 
and  without  commencing  on  the  top  of  the  third  page  dropped 
down  some  two  or  three  inches,  then  wrote  the  testamonium 
clause  and  the'  testator  signed;  I  am  inclined  to  think,  if  I 
recollect,  that  so  far  as  appears  in  that  case  the  testator  and 
witnesses  all  signed  at  the  end  of  the  attestation  clause.  It  does 
not  appear  that  a  printed  blank  form  was  used  but  it  was  writ- 
ten by  the  scrivener. 

Now,  as  to  the  cases  in  Ohio,  Irwin  v.  Jacques  and  Sears 
v.  Sears,  supra:  First,  in  Irwin  v.  Jacques,  there  were  two 
irregularities  apparently  in  this  case.  First,  the  testator 
did  not  sign  the  will  at  the  end  of  the  testamonium  claase, 
but  there  was  a  blank  space  between  the  testamonium  clause 
and  attestation  clause  of  some  length,  an  inch  or  two  evi- 
dently left  for  the  testator  to  sign,  and  which  space  he  did 
not  use  for  that  purpose,  but  dfd  sign  at  the  end  of  the  attesta- 
tion clause.  Not  very  much  is  said  about  that,  however,  in  this 
case,  but  the  case  seemed  to  turn  very  largely  on  a  disposing  part 
of  the  will  that  was  w-ritten  on  the  margin  and  opposite  the  end  of 
the  will,  or  testamonium  and  attestation  clause;  and  this  marginal 
reference  was  evidently  a  disposing  part  of  the  will.  It  was  not 
connected,  so  far  as  appeared  by  the  will,  in  any  way  with  the 
body  of  the  will  written  in  the  ordinary  place  for  writing  the 
will.  Not  connected  by  any  mark  or  sign,  or  any  indication 
whatever  that  it  had  anything  to  do  with  the  rest  of  the  will. 
More  than  that,  this  was  written  on  the  margin  below  even 
where  the  testator  signed,  at  least  a  portion  of  it,  or  at  the 
bottom  of  the  attestation  clause,  and  the  court  held  that  because 
of  that  fact  the  will  was  not  signed  at  the  end  as  provided  by 
the  statute.     The  court  says: 
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**The  lower  end  of  the  clause  is  an  inch  or  more  below  and  to 
the  left  of  the  name  of  the  witnesses,  and  three  inches  below 
and  to' the  left  of  the  signature  of  the  testator." 

This  case  seemed  to  hinge  and  turn  upon  that  question,  as  I 
said,  and  very  little,  if  anything,  was  said  about  the  fact  that 
the  testator  did  not  sign  at  the  end  of  the  testamonium  clause 
but  at  the  end  of  the  attestation  clause,  so  that  case,  in  our 
judgment,  does  not  help  the  court  very  materially  in  this  case 
at  issue. 

Now,  coming  to  Sears  v.  Sears,  supra,  which,  so  far  as  wo 
know,  is  the  last  utterance  of  the  Supreme  Court  of  this  state 
on  this  question.  We  find  a  case  like  this:  Here  was  a  will 
that  was  written,  and  between  the  last  of  the  disposing  part  of 
the  will  as  written  by  the  scrivener  and  the  testamonium  clause 
was  a  space  of  something  like  six  inches,  as  said  by  the  court. 
Then  follows  the  testamonium  clause.  The  testator  did  not  sign 
at  the  end  of  the  testamonium  clause  but  after  the  attestation 
clause  the  testator  signed.  The  court  goes  into  a  learned  dis- 
cussion of  the  law  on  this  question  in  other  states  and  in  Eng- 
land, and  also  regarding  the  question  that  is  treated  by  Judge 
Mather,  and  which  has  often  been  referred  to  as  to  the  inten- 
tion  of  the  testator  not  governing,  but  what  was  the  intention 
of  the  Legislature,  in  the  act  itself.  We  call  attention  of 
counsel  to  what  the  court  in  this  case  said  about  intention,  with 
relation  to  what  in  fact  was  the  end  of  the  will.  Whether  in 
fact  the  end  of  the  will  is  at  the  end  of  the  disposing  part  of 
the  will,  or  at  the  end  of  the  testamonium  clause.  So  far  as 
we  have  been  able  to  discover  the  Court  nowhere,  in  this  case 
of  Sears  v.  Sears,  supra,  intimates  otherwise  than  that  if  the 
testator  had  signed  that  will  at  the  end  of  the  testamonium 
clause  it  would  have  been  a  valid  will,  notwithstanding  the  fact 
that  as  much  space  intervened  between  the  disposing  part  of  the 
will  and  the  testamonium  clause  as  appears  in  the  will  before 
us.  Nowhere  do  we  find  in  that  case,  and  we  have  read  it  care- 
fully, and  if  there  is  anything  we  failed  to  find  it,  that  the 
court  intimates  that  it  would  in  any  way  affect  the  validity  of 
the  will,  the  fact  that  there  was  a  blank  space  between  the 
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disposing  part  and  test^imonium  clause.  Now  the  court  said, 
and  we  call  attention  to  the  matter  of  intention  in  Scars  v.  Scars, 
snpra,  on  page  127: 

**In  the  case  before  us  the  will  is  not  signed  by  the  testatrix 
at  the  end  thereof.'' 

The  testamonium  clause  is  as  follows: 

**In  testimony  whereof,  I  have  set  my  hand  to  this  my  last 
will  and  testament  at  Lakewood,  Ohio,  this  sixth  day  of  June, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  three." 

Then  follows  a  blank  space  with  a  dotted  line  evidently  in- 
tended for  the  placing  of  the  signature  of  the  testatrix,  which 
does  not  appear  there.     The  court  says: 

**The  obvious  purpose  for  which  this  blank  line  was  left  was 
for  the  signature  of  the  testatrix,  and  it  was  intended  as  the 
end  of  the  will.  The  absence  of  her  signature  there  not  only 
discloses  that  the  will  is  not  signed  by  her  at  the  end  thereof, 
but  also  implies  that  she  did  not  sign  it  at  all." 

So  that  to  us  it  seems  the  court  has  very  clearly  indicated  that 
the  end  of  the  will  as  intended  by  the  testatrix  was  at  the  end 
of  the  testamonium  clause;  and  as  we  have  said,  notwithstand- 
ing in  this  will  there  appeared  to  be  a  blank  space  of  six  inches 
between  the  end  of  the  disposing  part  of  the  will  and  the  testa- 
monium clause. 

How  the  court  in  Shelby  county  could  have  used  that  on 
which  to  base  his  decision  we  are  unable  to  see. 

It  might  be  contended  that  it  would  make  no  difference  wheth- 
er there  was  a  space  of  one  inch  or  twenty  inches  between  the 
(»nd  of  the  disposing  clause  and  testamonium  clause,  yet  it  might 
make  some  difference.  In  the  words  of  the  Supreme  Court,  per- 
haps in  Baker  v.  Baker,  supra,  the  court  used  the  word  the  will 
was  signed  in  siihstantial  compliance  with  the  statute,  and  that 
may  have  been  what  the  court  meant  by  this.  Now  under  that 
decision  of  the  case  of  Sears  v.  Sears,  supra,  taking  the  will  be- 
fore us,  written  on  the  first  page  and  entirely  written  on  the 
first  page,  evidently  regular  on  its  face,  with  no  interlineations 
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or  additions,  alteration  or  interpolation,  with  no  more  space  in- 
tervening than  evidently  intervened  in  the  ease  of  Sears  v.  Sears 
between  the  disposing  clause  and  testamonium  clause,  and  where 
that  case  seemed  to  turn  entirely  upon  the  fact  that  the  testa- 
monium clause  was  as  the  court  said,  the  end  of  the  will,  and 
that  the  testatrix  did  not  sign  it  there  and  therefore  did  not  sign 
it  at  the  end  of  the  will  but  after  the  attestation  clause,  that 
not  appearing  here,  we  are  unable  to  see  how  the  law  in  this  state 
would  lead  us  to  sustain  this  motion.  We  may  be  wrong  about 
it;  if  we  are,  the  parties  have  their  remedy,  and  we  overrule 
the  motion. 

Thereupon  contestant  offering  no  evidence  the  court  directed 
a  verdict  for  defendant  sustaining  the  validity  of  the  will. 


FOR  RECOVERY  OF  INHERITANCE  FROM  STEP-FATHEIC 

Common  Pleas  Court  of  Hamilton  County. 

In  the  ^Iatter  of  the  Estate  of  Jacob  Ledig. 

Decided,  November,  1909. 

Parent  and  Child — Fund  Inherited  by  Step-children — Used  for  Their 
Support  by  their  Step-father — Action  for  its  Recovery  as  a  Trust 
Fund — Provisions  of  Section  6063  not  Applicable^  When — Jurisdic- 
tion Under  Summary  Proceedings. 

1.  The  fact  that  step-children  have  an  inheritance  of  their  own  does 

not  relieve  their  step-father  from  the  obligation  to  support  them, 
and  the  inheritance  remains  impressed  with  a  trust  in  their  favor 
after  passing  into  his  custody  and  can  be  followed  into  his  hands. 

2.  But    where    the    step-father    received    the    money    innocently    and 

mingled  it  .with  his  own  under  the  impression  that  his  promise  to 
support  the  children  was  a  valid  consideration  therefor,  a  com- 
plaint filed  by  them  in  the  probate  court  after  attaining  their  ma- 
jority, charging  under  Section  6053  that  the  fund  had  been  con- 
cealed, embezzled  or  conveyed  away  by  their  step-father,  does  not 
give  jurisdiction  to  that  court  or  to  the  common  pleas  on  appeal 
to  render  judgment  against  the  step-father  for  the  amount  involved. 

Philip  Koettinger,  for  complainant. 
D.  F.  Cash,  for  Mr.  Header. 
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Hunt,  J. 

This  proceeding  is  an  appeal  from  an  order  of  the  probate 
court,  dismissing  a  complaint  filed  therein  charging  Henry  Mea- 
der  with  having  concealed,  embezzled  and  conveyed  away  prop- 
erty of  the  estate  of  Jacob  Ledig,  deceased. 

The  evidence  was  somewhat  voluminous,  due  in  part  to  the 
fact  that  proper  accounts  had  not  been  filed  in  the  probate  court 
lis  to  the  disposition  of  the  assets  of  the  estate.  In  accordance 
with  a  practice  which  seems  to  have  been  formally  in  vogue  in 
the  probate  court,  a  so-called  final  report  in  lieu  of  an  account 
was  apparently  prepared  by  a  clerk  of  the  probate  court,  con- 
trary to  the  provisions  of  Section  534,  Revised  Statutes,  and  the 
administration  sections,  which  contemplates  accounts  under  which 
the  rights  of  nrinors  and  other  beneficiaries  can  be  satisfactorily 
determined  when  questions  pertaining  thereto  arise. 

Jacob  Ledig  died  November  12,  1890,  leaving  a  widow,  Louisa 
Ledig,  and  four  minor  children  aged  from  fourteen  down  to 
three  years.  He  left  an  estate  consisting  of  personal  property 
contained  in  a  saloon  and  adjoining  dining-room  and  living 
rooms,  appraised  at  $83.95,  an  insurance  policy,  appraised  as  cash 
at  $1,945,  and  a  promissory  note  in  the  sum  of  $3,692,  appraised 
as  doubtful.  The  widow  was  appointed  administratrix.  An  ap- 
praisement was  duly  made  and  inventory  filed.  The  personal 
property  in  the  saloon  and  adjoining  rooms  and  $1,000  in  cash 
was  set  oflf  to  the  widow  for  her  first  year's  support.  The  estate 
in  addition  to  the  widow's  allowance  and  debts  produced  more 
than  the  amount  of  $2,500  now  in  controversy,  although  from 
the  evidence  so  far  offered,  it  is  difficult  to  say  how  much  more. 

No  further  attention  was  paid  to  the  statutory  requirements 
as  to  administration  in  form  or  substance,  although  on  Septem- 
ber 1,  1893,  a  so-called  final  report  apparently  prepared  by  the 
clerk  of  the  probate  court,  and  signed  by  the  administrator, 
manifestly  not  an  accounting,  was  filed  in  the  probate  court. 

On  April  4,  1893,  Henry  Meader  having  become  the  owner 
of  the  saloon,  married  the  administratrix.  The  adininistratrix, 
in  contemplation  of  such  marriage,  shortly  thereafter  turned 
over  to  Henry  Meader  $2,500,  saying,  according  to  Meader 's 
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testimony,  *!Thi8  is  all  I  have;  take  it  and  raise  the  children.'' 
^Fr.  Meader  was  familiar  with  the  history  of  the  family  and 
knew  that  the  money  was  part  of  the  estate  of  Jacob  Ledig. 
He  accepted  the  money  in  good  faith,  believing  that  his  promise 
to  raise  the  children  was  a  consideration  therefor.  The  ad- 
ministratrix seems  to  have  made  the  Franciscan  Brothers  her 
bankers,  as  she  had  deposited  money  with  them  at  various 
times  after  her  husband's  death,  and  received  notes  therefor  pay- 
able to  herself  individually.  The  $2,500  was  turned  over  by 
having  the  brothers  take  up  such  notes  and  making  a  new  note 
for  $2,500  payable  to  Henry  Meader. 

The  life  of  the  new  family  was  the  life  of  a  thrifty  German 
family  conducting  a  respectable  and  prosperous  saloon,  at  which 
lunches  were  served  to  many  customers,  consisting  in  large  part 
of  the  frequenters  of  a  neighboring  well  patronized  street  mar- 
ket. All  the  family,  young  and  old,  worked  about  the  saloon  or 
household,  or  in  preparation  of  serving  of  the  lunches.  The 
younger  children  were  sent  to  school.  The  saloon  prospered 
and  was  in  a  short  time  sold  and  another  purchased  by  Mr. 
Meader  in  the  down  town  business  district.  The  family  then 
lived  apart  from  the  saloon,  which  was  prosperous.  The  older 
daughter,  prior  to  her  mother's  marriage,  had  worked  not  only 
at  home  but  for  others,  and  marrying  when  she  was  eighteen,  re- 
ceived little  or  no  benefit  from  any  care  given  by  Mr.  ^Meader, 
but  the  younger  children,  especially  the  youngest,  as  her  step- 
father prospered,  received  much  in  the  way  of  schools  and  man- 
ner of  living,  which  she  might  not  otherwise  have  received.  No 
complaint  was  made  by  any  one  until  the  mother  died  in  1908, 
when  an  administrator  de  houLs  non  of  Jacob  Ledig 's  estate  was 
appointed,  and  this  litigation  begun.  All  the  children  except 
the  youngest  had  by  that  time  left  Mr.  Pleader,  not  always  un- 
der amicable  circumstauees. 

In  general,  it  may  be  said  that  Henry  Meader  provided  for 
his  step-children  to  the  same  extent  as  though  they  were  his 
own,  and  treated  them  in  the  same  way  as  their  father  would 
have  done  had  he  lived,  considering  all  the  circumstances  under 
which  their  lot  was  cast,  and  it  may  be  further  said  that,  ex- 
cept the  oldest  child,  the  children  profited  directly  to  an  extent 


172  HAMILTON  COUNTY  COAIAION  PLEAS. 


Estate  of  Jacob  Ledig.  [Vol.  IX,  N.  S. 


inversely  according  to  their  ages,  by  his  becoming  their  step- 
father. 

When  Henry  Meader  became  the  step-father  of  the  Ledig  chil- 
dren, by  obligation  of  law  he  became  obligated  to  provide  for 
them,  so  that  when  he  received  the  $2,500  for  such  purpose,  it 
was  without  consideration,  and  when  he  received  the  $2,500  from 
the  administratrix  of  the  estate  of  Jacob  Ledig,  knowing  it  to 
be  such,  although  received  in  good  faith  for  the  purpose  of 
raising  the  children,  he  is  chargeable  with  such  $2,500  and  holds 
it  subject  to  the  same  trust  as  when  it  was  in  the  hands  of  the 
administratrix,  and  as  so  held  it  can  be  followed  in  Header's 
hands.  Ward  v.  Ward,  12  C.  D.,  60;  Paschall  v.  Hinderer,  28 
O.  S.,  568. 

The  step-father  is  sometimes  assisted  in  the  perfonnance  of 
his  duty  toward  his  minor  step-child  by  allowance  made  from 
the  minor's  estate,  but  the  necessity  therefor  has  not  been  shown 
in  this  case  and  the  administratrix  had  no  authority  so  to  do. 

The  question,  however,  to  be  first  decided  in  this  proceed- 
ing is  whether  he  can  be  so  charged  under  Section  6053,  Re- 
vised Statutes,  which  provides  that : 

**Upon  complaint  made  to  the  probate  court  *  •  •  by 
the  executor  •  •  •  against  any  person  or  persons  suspected 
of  having  concealed,  embezzled  or  conveyed  away  any  of  the 
moneys,  goods,  chattels,  things  in  action,  or  effects  of  such  de- 
ceased, the  court  shall  cite,''  etc. 

This  section  and  the  following  sections  provide  for  an  examina- 
tion of  the  person  cited,  for  a  jury  if  demanded,  for  the  summon- 
ing of  witnesses,  and  if  the  person  cited  is  found  guilty,  for  a 
judgment  for  the  amount  of  money  or  value  of  the  effects,  etc., 
with  a  ten  per  cent,  penalty. 

These  sections  have  been  several  times  amended,  but,  when- 
ever construed,  have  been  held  to  provide  a  summary  proceed- 
ing, and  as  such  should  not  be  given  a  construction  beyond  the 
terms  of  the  statute.  Hotcell  v.  Fry,  19  0.  S.,  556;  Meimier  v. 
Bevington,  42  0.  S.,  327. 

Other  states  have  more  or  less  similar  statutes,  and  the  mere 
fact  that  the  person  accused  may  be  chargeable  in  equity  with 
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the  property  in  question  or  its  proceeds,  or  that  recovery  there- 
for can  be  had  at  law,  is  not  sufficient  to  give  the  court  jurisdic- 
tion to  render  a  judgment  for  such  property  in  such  summary 
proceeding.  Moss  v.  Saddefur,  Ex.,  15  Ark.,  381-388 ;  Dismoor 
V.  Brassier,  164  111.,  211;  Ex  parte  Casey,  71  Cal,  269;  Gardner 
v.  GilliJian,  20  Ore.,  598;  Meyer  v.  Oarthwaite,  92  Wis.,  571; 
Saddington's  Estate  v.  Hewitt,  70  Wis.,  240;  Uoehn  v.  Strutt- 
mann,  71  Mo.  App.,  399;  Hook,  Admr.,  v.  Dyer,  47  Mo.,  214; 
Gibson  v.  Cook,  62  Md.,  256. 

Therefore  to  bring  the  case  within  the  terms  of  Section  6053, 
the  property  must  have  been  concealed,  embezzled  or  conveyed 
away  by  the  person  cited. 

In  this  case  there  was  no  concealment  except  the  fact  for  which 
^Ir.  Meader  seems  in  no  way  responsible,  that  the  assets  of  the 
estate  were  not  accounted  for  in  the  so-called  final  report  of  the 
administratrix;  nor  was  there  any  embezzlement,  construing 
such  term  as  we  must  in  accordance  with  the  crime  of  embezzle- 
ment under  our  statute;  nor  was  there  any  conveying  a^vay. 
The  money  was  received  and  mingled  with  his  own  and  used  by 
]Mr.  Meader  as  such.  That  can  not  be  the  sense  in  which  the 
word  conveyed  is  used  in  the  statute,  without  attributing  to 
such  word  a  meaning  which  would  not  ordinarily  apply  to  what 
was  done  in  this  case. 

It  follows,  therefore,  that  neither  the  probate  court,  nor  this 
court  upon  appeal  from  the  probate  court,  can  render  a  judg- 
ment for  the  amount  in  question  upon  the  complaint  filed. 
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ROSE  LAW  NOT  PROMBITIVE  OF  THE  SALE  Or  NON- 
INTOJOCATINC  MALT  UQIUOItS. 

Common  Pleas  Court  of  Athens  County. 

A.  C.  Graham  v.  State  op  Ohio  (three  cases),  and  George 

RoKSER  V.  State  op  Ohio. 

Decided,  September  8,  1909. 

Liquor  Ixitts — Sales  on  Non-intoxicating  Malt  Liquors  not  Prohibited 
under  the  Hose  Law — Failure  to  Establish  Venue — Near  Beer — f)9 
O.  L.,  33. 

The  sale  of  malt  liquor  as  a  beverage  is  not  within  the' inhibition  of 
the  Rose  county  local  option  law,  where  the  percentage  of  alcohol 
contained  in  said  liquor  is  so  small  as  to  render  it  non-intoxicating. 

Louis  J.  Dolle,  Walter  C,  Taylor  and  0.  W.  II.  Wright,  for 
plaintiffs  in  error. 
Emmctt  Kceuoi,  City  Solicitor  of  Nelsonville,  contra. 

Wood,  J. 

The  above  cases  present  questions  common  to  each,  except 
that  of  venue  which  is  presented  in  cases  Xos.  10(X)7  and  10029 
only,  the  contention  of  the  plaintiff  in  error  being  that  in  neither 
of  these  two  cases  was  the  venue  of  the  crime  proven. 

It  was  incumbent  upon  the  state  to  establish  i|i  proof  that 
the  sales  of  liquor  complained  of  took  place  in  Athens  county. 
Ohio,  as  alleged  in  the  affidavits.  The  bills  of  exceptions, -pur- 
porting: to  contain  all  the  evidence,  show  there  was  no  proof 
offered  that  the  sales  occurred  either  in  the  city  of  Nelsonville. 
Ohio,  or  in  the  county  of  Athens,  Ohio;  neither  is  there  any- 
thing in  the  record  from  which  the  court  can  take  judicial 
knowledge  as  to  where  the  alleged  sales  took  place.  For  aught 
that  appears  the  sales  took  place  in  other  than  local  option  ter- 
ritory and  were  legal.  This  omission  on  the  part  of  the  state 
to  esUiblish  the  venue  is  reversible  error,  and  if  for  no  other 
reason  the  defendant  in  these  two  cases  should  be  discharged. 


•  A  contrary  holding  by  the  Common  Pleas  CJourt  of  Fulton  County 
was  reversed  by  the  Circuit  Court  of  the  Sixth  Circuit  without 
report;  but  the  Circuit  Court  of  the  Fourth  Circuit,  in  a  Ports- 
mouth case,  has  held,  also  without  report,  that  the  sale  of  a  malt 
liquor  in  dry  territory  is  prohibited  under  the  Rose  law  without 
regard  to  the  percentage  of  alcohol  it  may  contain. 
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The  failure  to  prove  the  vonne  was  manifestly  an  oversight  on 
the  part  of  the  state. 

The  vital  question  presented  in  each  of  the  above  cases,  and 
which  I  shall  attempt  to  decide,  is  this:  Was  the  sale  of  the 
beverage  sold  or  kept  for  sa'e  prohibited  by  the  statute  known 
as  the  Rose  local  option  law? 

Section  3  of  this  act  reads: 

'*The  phrase  'intoxicating  liquor'  as  used  in  this  act  shall  be 
construed  to  mean  any  distilled,  malt,  vinous  or  any  intoxicating 
liquor  whatever.'' 

Assuming  that  the  evidence  offered  by  the  state  in  its  at- 
tempt to  establish  the  character  of  the  beverage  sold,  or  kept 
for  sale,  was  competent,  no  higher  claim  can  be  made  than  it  is 
e.stablished  in  proof  that  this  beverage  is  what  is  now  generally 
known  as  **near  beer,"  and  was  probably  the  product  of  malt 
brew,  but  in  fact  was  not  intoxicating.  Two  expert  chemists 
were  called  as  witnesses,  each  of  whom  had  analyzed  a  number 
of  samples  of  the  beverage  in  question.  Out  of  six  samples,  one 
chemist  found  they  contained  from  .71  per  cent,  to  .94  per  cent, 
alcohol;  the  other  found  the  same  samples  to  contain  from 
.38  per  cent,  to  .51  per  cent,  alcohol. 

The  defense  offered  proof  by  expert  witnesses,  which  was  not 
contradicted  by  the  state,  that  a  beverage  of  this  character  could 
not  be  intoxicating.  If  a  conviction  is  upheld  under  the  evi- 
dence offered  in  either  case  it  must  be  upon  the  theorj^  that  the 
beverage  is  a  malt  liquor  and  its  sale,  or  the  keeping  of  a  place 
where  it  is  sold,  is  a  violation  of  the  Rose  law,  whether  the 
beverage  is  intoxicating  in  fact  or  not.  Beyond  question  the 
Jjegislature  has  the  power  to  legislate  against  the  evils  result- 
ing from  the  manufacture  and  sale  of  intoxicating  liquors. 
Aside  from  the  express  power  given  by  the  Constitution  the 
liquor  traffic  is  clearly  one  for  police  regulation,  and  if  in  mak- 
ing such  regulation  effective  it  becomes  incidentally  necessary  to 
restrict  or  prohibit  the  sale  of  any  malt  li(iuor,  or  other  beverage, 
whether  intoxicating  or  not,  such  legislation,  if  reasonable, 
mast  be  held  valid.  If  in  such  legislation  certain  liquors  or 
beverages  were  classed  or  designated  as  intoxicating  liquors, 
though  not  intoxicating  in  fact,  still  they  would  be  intoxicating  in. 
law,  and  in  such  case  no  proof  of  their  intoxicating  properties 
would  be  required  for  a  conviction. 
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The  question  involved  is  therefore  narrowed  down  to  the 
legislative  intent  as  found  in  Section  3  of  the  county  local  op- 
tion law.  It  reads:  *'The  phrase  'intoxicating  liquor*  as  used 
in  this  act  shall  be  construed  to  mean  any  distilled,  malt,  vinous 
or  any  intoxicating  liquor  whatever.*' 

By  this  definition  is  it  meant  any  distilled  liquor,  any  malt 
liquor,  any  vinous  liquor,  or  any  intoxicating  liquor  whatever, 
or  does  it  mean  any  distilled  intoxicating  liquor,  any  malt  in- 
toxicating liquor,  any  vinous  intoxicating  liquor  or  any  intoxi- 
cating liquor  whatever?  The  words  ** distilled, ' '  **malt,"  and 
*' vinous"  are  not  substantive  but  qualifying  words.  They  have 
no  meaning  standing  alone  and  must  either  qualify  the  word 
** liquor,"  or  the  phrase  ''intoxicating  liquor. "  In  construing 
the  legislative  meaning  the  phrase  "or  any  intoxicating  liquor 
whatever"  should  be  given  weight.  It  is  a  general  term  follow- 
ing words  that  are  specific. 

In  Skultz  V.  Cambridge^  38  O.  S.  659,  our  Supreme  Court 
savs : 

"General  words,  following  particular  and  specific  words, 
must,  as  a  general  rule,  be  confined  to  things  of  the  same  kind 
as  those  specified." 

Here  the  general  phrase  refers  to  intoxicating  liquors  only. 
If  by  this  definition  of  intoxicating  liquor  any  malt  beverage 
with  all  alcohol  extracted  is  included,  then  by  like  construction 
of  the  word  "vinous"  the  sale  of  the  unfermented  juice  of  the 
grape  is  also  prohibited,  while  distilled  liquor  would  include  the 
purest  water  we  drink,  and  its  sale  would  be  prohibited  by  the 
act.  This  to  my  mind  would  render  the  statute  unreasonable 
as  well  as  invalid,  while  to  hold  that  the  words  "distilled," 
"malt"  and  "vinous"  refer  to  intoxicating  liquors  only  har- 
monizes the  section  with  the  tendency  of  all  prior  temperance 
legislation  in  the  state. 

In  Wateron  v.  Blood  (C.  P.),  21  Pa.  Co.  Ct.,  601,  the  court 
aptly  says : 

"A  statute  should,  if  possible,  be  interpreted  in  harmony  with 
the  general  principles  of  law  and  the  tendency  of  the  legislation 
as  expressed  by  other  statutes  on  the  same  subject." 
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I  think  no  prior  criminal  statute  can  be  found  in  Ohio  mak- 
ing a  drink  intoxicating  in  law  that  is  not  intoxicating  in  fact. 
Looking  to  the  title  of  the  act,  which  is  intended  to  reflect  the 
legislative  intent,  it  reads: 

**An  act  further  to  provide  against  the  evils  resulting  from 
the  traffic  in  intoxicating  liquors  by  providing  for  local  option  in 
counties." 

The  inference  is  clear  that  the  option  to  be  granted  to  counties 
is  the  1sale  or  not  of  intoxicating  liquors  only.  This  same  act 
by  Section  2,  in  providing  the  method  by  which  an  elector  shall 
designate  his  choice,  requires  his  ballot  to  have  printed  thereon 
the  affirmative  and  negative  statement  '*  the  sale  of  intoxicating 
liquors  as  a  beverage  shall  be  prohibited."  Again,  in  Section  3, 
after  defining  intoxicating  liquor  to  mean  any  distilled,  malt, 
vinous  or  any  intoxicating  liquor  whatever,  it  is  provided  ''but 
nothing  in  this  act  shall  be  construed  to  prevent  the  selling  of 
intoxicating  liquors  at  retail  by  a  regular  druggist  for  exclu- 
sively known  medicinal,  pharmaceutical,  scientific,  mechanical 
or  sacramental  purposes;  and  when  sold  for  medicinal  pur- 
poses it  shall  be  sold  only  in  good  faith  upon  a  written  pre- 
scription, signed  and  dated  in  good  faith  by  a  reputable  physi- 
cian in  active  practice  and  the  prescription  used  but  once." 
If  the  meaning  contended  for  by  the  state  is  the  correct  one, 
then  it  would  be  a  violation  of  the  act  for  any  person,  other  than 
a  druggist,  to  sell  any  liquor  which  was  the  result  of  distillation, 
or  was  the  unfermented  juice  of  the  grape,  or  a  malt  product 
with  every  vestige  of  alcohol  extracted,  and  such  sales  could 
only  be  made  by  druggists  upon  prescription.  To  my  mind  this 
would  be  a  strained  construction  and  would  violate  the  spirit  of 
the  act. 

1  have  had  under  consideration  a  case  decided  by.  our  Supreme 
Court  in  State  of  Ohio,  ex  rel  Guilhert,  Auditor  of  State,  v. 
Kaaffman^  Auditor,  etc.,  68  O.  S.,  635,  in  which  it  is  held  that 
Bishop's  beer,  being  a  malt  beverage,  is  subject  to  the  Dow  tax 
whether  intoxicating  or  not;  but  in  that  case  the  court  was  con- 
sidering a  taxing  statute,  and  not  a  criminal  law.  The  Legisla- 
ture has  the  same  power  to  place  a  tax  upon  the  business  of 
selling  a  non-intoxicating  beverage  as  upon  alcoholic  intoxicating 
drinks,  and  the  court  so  held,     I  regret  that  the  same  court  has 
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not  vet  passed  upon  the  question  under  consideration,  but  I 
can  not  conclude  that  its  holding  will  be  that  the  sale  of  a  harm- 
less, non-intoxicating  beverage,  or  the  keeping  of  a  place  where 
such  beverages  are  sold,  is  a  crime  under  the  county  local  option 
law. 

In  neither  of  the  cases  under  consideration  is  there  any  proof 
that  the  beverages  sold,  or  kept  for  sale,  were  of  an  intoxicating 
character,  and  for  this  reason  the  judgment  of  the  lower  court 
must  be  reversed,  and  the  defendants  in  each  case  discharged. 


ACCOUNTABIUTY  OF  CUARMAN  TO  ESTATE  Of  WARD. 

Common  Pleas  Court  of  Ashland  County. 
In  re  Gfardianship  op  Paul  Oliver,  an  Imbecile. 

Decided,  June  18,  1909. 

Guardian  and  Ward — Trial  of  Cnuse  Involving  Ouardicn's  Accounts — 
Upon  Presentation  of  the  Evidence  a  Cause  is  Submitted — Death 
of  Imbecile  Ward  after  Presentation  of  Evidence  but  before  Ren- 
dition of  Judgment  Does  not  Abate  the  Cause — Proceedings  to  Re- 
move Ouardian  may  be  brought  by  a  Stranger — What  must  be  In- 
cluded in  the  Ouardian*s  Inventory— <}uardian  will  be  Charged 
icith  the  Fair  Market  Value  of  Property  of  the  Ward  Sold  by  Hitn 
m  Another  State — And  for  Attorney's  Fees  Paid  for  Fomented 
lAtigation  or  Claims  Barred  by  the  Statute  of  Limitations — And 
for  Unlawful  Disbursements  to  Prospective  Heirs — And  for  Inter- 
est on  Funds  of  the  Ward  Used  by  Him — Ouardian  Incompetent 
to  Testify  as  to  Value  of  Services  Rendered  by  Him  for  the  Ward 
before  his  Appointment — Conduct  of  Chuirdian  which  Constitutes 
Cause  for  Removal,  * 

1.  A  cause  is  submitted  to  a  court  when  the  presentation  of  evidence 

Is  closed;  thereafter,  the  court  may  or  may  not  hear  oral  argu- 
ment, or  receive  and  consider  briefs  of  counsel  at  his  discretion. 

2.  Where  a  court  has  heard  exceptions  to  an  inventory,  and  to  an 

account  of  the  guardian  of  an  imbeciie,  and  has  received  evidence 
on  grounds  for  removal  of  the  guardian,  and  the  presentation  ot 
evidence  on  the  three  matters  consolidated  has  fully  closed  after 
three  days  of  hearing,  and  the  imbecile  ward  dies  within  a  few 
days  thereafter  and  before  the  opinion  of  the  court  was  announced 
or  a  judgment  ordered,  the  cause  of  action  does  not  thereby  abate, 
and  there  is  no  necessity  of  the  revival  of  the  action  in  the  name 
of  the  representatives  of  the  deceased  imbecile;  and  the  trial 
court  thereafter  can  render  judgment  ?r  of  the  date  when  the  evl- 
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dence  was  closed,  as  a  sort  of  a  nunc  pro  tunc  order,  the  same  be 
ing  authorized  by  In  re  Estate  of  J arrett,  42  O.  S.,  199. 

3.  Under  the  statutes  of  this  state,  any  person   interested  though   a 

stranger  and  neither  a  creditor  or  relative  has  large  capacity,  on 
proper  grounds,  as  next  friend  of  an  imbecile  under  guardianship 
in  the  probate  court,  to  bring  and  prosecute  an  action  for  the 
removal  of  such  guardian,  or  to  file  and  maintain  exceptions  to  an 
inventory  and  an  account  made  or  rendered  by  such  guardian  in 
the  probate  court,  and  especially  so,  when  the  imbecile  has  no 
next  of  kin  resident  of  the  state,  or  none  willing  or  sufficiently  in- 
terested in  his  person  or  estate  to  undertake  such  action,  a  bond  for 
costs  being  a  sufficient  safeguard  against  meddling  or  usurpation. 

4.  A  guardian  of  an  imbecile  must  list  and  value  in  his  inventory  of 

his  ward's  estate,  every  item  of  personal  property,  including  doubt- 
ful judgments,  claims,  notes  and  accounts,  and  each  parcel  of  real 
estate  belonging  to  his  said  wardr  anything  less  is  subject  to  ex- 
ception. 

5.  A  guardian  of  an  imbecile  appointed  by  an  Ohio  court,  who  isells 

real  estate  of  his  ward  located  in  the  state  of  Arkansas,  without  the 
order  of  the  probate  court  of  Ohio  to  whom  such  guardian  must  in 
Jaw  account,  and  without  proceedings  and  an  order  of  sale  of  the 
proper  court  of  the  state  in  which  such  real  estate  is  situated, 
will  be  charged  on  accounting  In  the  probate  court  of  Ohio  with 
what  the  evidence  shows  to  be  the  fair  market  value  of  said  lands 
at  the  time  of  sale,  even  if  said  amount  so  found  by  the  court  be 
more  or  greater  than  the  amount  received  by  the  guardian,  and  no 
subsequent,  irregular,  defective  or  invalid  proceedings  and  order 
by  the  laws  of  the  foreign  state,  approving  said  sale,  will  cure 
said  unauthorized  sale  or  prevent  such  charge  on  accounting  of 
such  guardian  in  the  probate  court  of  Ohio.  * 

6.  The  guardian  of  an  imbecile  has  no  lawful  right  to  pay  a  fee  to  an 

attorney  for  what  the  evidence  shows  to  have  been  fomented  liti- 
gation relative  to  the  assets  of  his  ward's  estate,  or  to  pay  any 
claim  for  attorney  fees  against  his  ward  barred  by  the  statute  of 
limitations;  any  and  all  such  amounts  so  paid  by  said  guardian 
are  not  proper  credits,  and  should  and  will  be  charged  against 
the  guardian  on  accounting  to  the  probate  court. 

7.  When  it  is  shown  by  the  evidence  that  the  guardian  of  an  imbecile 

treated  the  property  of  his  ward  as  his  own,  placed  the  funds  of 
the  ward  in  bank  in  his  individual  name,  paid  his  own  debts 
with  said  funds  and  used  them  in  speculation  in  land,  taking  the 
title  thereof  in  his  own  name,  and  keeping  no  account  of  the  trust 
property  as  trust  property,  such  guardian  will,  on  accounting  in 
the  probate  court,  be  charged  with  the  lawful  rate  of  interest 
on  all  the  funds  which  came  in  his  hands  from  the  date  of  the  re- 
ception of  such  funds  by  said  guardian  to  the  date  of  his  account- 
ing. 
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8.  A  guardian  of  an  imbecile  has  no  lawful  right  to  make  disburse- 

ments of  the  funds  of  his  ward  to  prospective  heirs  of  the  ward, 
nor  to  make  loans  of  the  funds  of  his  ward  to  said  prospective 
heirs  without  mortgage  security  on  real  estate  as  provided  by  stat- 
ute, and  all  such  amounts  so  disbursed  or  loaned  to  said  prospec- 
tive heirs  will  be  charged  against  such  guardian  on  his  account- 
ing to  the  probate  court  as  so  much  cash  on  hand  with  its  ap- 
propriate interest. 

9.  A  guardian  of  an  imbecile  in  an  accounting  before  the  probate  court 

is  an  incompetent  witness  to  prove  an  alleged  claim  for  services 
rendered  by  said  guardian  to  and  for  said  ward  prior  to  the  date 
of  his  appointment  as  guardian. 

10.  When  on  hearing  exceptions  to  the  inventory  and  exceptions  to  the 
account  of  a  guardian  of  an  imbecile,  it  is  shown  to  the  court  by 
the  evidence  educed  that  said  guardian  in  the  management  of  said 
estate  has  mixed  and  mingled  the  funds  of  said  estate  with  his 
own  personal  funds,  has  paid  claims  for  services  legal  and  other- 
wise without  question  or  investigation,  has  converted  his  ward's 
funds  to  his  own  use  by  buying  real  estate  with  his  ward's  money 
and  taking  the  title  in  his  own  name,  and  has  claimed  enormous 
fees  for  alleged  services,  and  has  actually  appropriated  the  amount 
claimed,  such  person  will  be  considered  not  fit,  suitable  or  com- 
petent to  represent  an  estate  in  a  fiduciary  capacity,  and  such  con- 
duct constitutes  sufficient  grounds  for  his  removal;  and  the  court, 
on  hearing  of  such  exceptions  to  inventory  and  to  the  account, 
though  there  be  no  proper  petition  for  the  removal  of  such  guard- 
ian before  the  court,  will  for  said  conduct,  on  its  own  motion,  re- 
move such  guardian  and  cancel  ,and  annul  his  letters  of  authority. 

F.  S,  Patterson  and  A.  A.  Douglass,  for  E.  F.  Shelley,  guard- 
ian. 

r.  II.  Workman,  S,  3/.  Douglass  and  ^V.  J,  IVr/r/cA',  contra. 

WiCKlIAM,  J. 

Heard  on  exceptions  to  inventory,  to  account  of  guardian,  and 
petition  for  removal,  consolidated. 

This  cause  was  tried  and  submitted  to  the  court  on  June  18, 
1909,  since  which  date,  as  we  are  informed  by  counsel  for  the 
guardian  in  their  brief,  Paul  Oliver  has  deceased,  and  it  is 
claimed  in  argument  that  the  action  or  cause  is  abated  and  must 
be  revived  in  the  name  of  the  personal  representative  before  the 
court  is  authorized  to  render  a  decision.  The  information  thus 
conveyed  to  the  court  we  can  not  regard  as  judicial,  and  we  shall 
dispose  of  the  case  just  the  same  as  we  would  have  done  had 
I^iul  Oliver  lived  until  the  present  ti^^ie, 
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In  order  to  eliminate  any  legal  question  which  may  arise 
on  account  of  the  death  of  Paul  Oliver,  we  will  order  and  direct 
that  the  judgment  of  the  court  in  this  case  be  journalized  as  of 
the  day  the  cause  was  submitted,  namely,  June  18.  1909.  This 
is  a  sort  of  a  mine  pro  tunc  order  and  is  authorized  by  Jn  re 
Estate  of  Jm-rett,  42  O.  S.,  199.  Other  cases  might  be  cited  as 
authority,  but  we  deem  it  unnecessary. 

It  is  argued  by  counsel  for  the  guardian  that  this  cause  is  not 
submitted  until  briefs  are  received  by  the  court,  as  it  was  under- 
stood at  the  trial  that  the  cause  was  submitted  on  brief  instead 
of  oral  argument,  but  we  do  not  think  that  point  well  taken.  A 
cause  is  submitted  when  the  evidence  is  all  presented  to  the  court ; 
the  court  may  or  may  not  hear  oral  argument.  As  a  matter  of 
convenience  to  the  court  and  to  counsel  themselves,  the  views  of 
\^ounsel  are  often  presented  on  paper.  In  fact,  the  court  may,  if 
it  sees  fit  to  do  so,  dispense  with  argument  altogether  and  render 
a  decision  in  the  case  when  the  presentation  of  evidence  is  closed, 
so  that  we  consider  this  cause  was  submitted  on  June  18,  1909. 

Res  judicata:  . 

It  is  also  argued  by  counsel  for  the  guardian  that  the  matter 
of  the  removal  of  the  guardian  is  res  judicata. 

A  decision  of  this  question  is  not  material,  and  as  counsel  will 
no  doubt  agree  w^ith  the  court  it  is  not  necessary  to  take  the  time 
and  space  to  enter  into  a  discussion  of  that  question.  A  pro 
fonna  judgment  of  removal  of  the  guardian  w'ill  not  affect  his 
present  status: 

Shambaugh's  right  to  file  exceptions: 

This  question  has  been  adjudicated  by  another  branch  of  this 
court,  Jiidge  Nicholas  presiding,  and  so  far  as  we  are  concerned 
that  question  is  settled.  AVe  will  not  review  the  judgment  of 
Judge  Nicholas  on  the  demurrer  to  the  exceptions,  but  will  pro- 
ceed to  a  consideration  of  the  questions  made  by  the  exceptions 
to  the  inventory  and  to  the  account  of  the  guardian. 

Exceptions  to  the  inventory: 

The  exceptions  to  the  inventory  are  sustained.  The  so-called 
inventory  filed  by  the  guardian  is  no  such  inventory  as  the  law 
requires  to  be  filed  by  a  guardian.  It  appears  from  the  evidence 
that  it  was  prepared  by  the  guardian  himself,  probably  without 
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any  legal  advice,  and  is  altogether  insufficient  nor  is  it  complete. 
The  proof  shows  that  there  are  assets  belonging  to  the  estate 
which  are  not  included  in  the  guardian's  inventory. 

Jones  claim: 

The  guardian  failed  to  inventory  the  claim  against  Jones.  It 
appears  from  the  evidence  that  money  had  been  advanced  by 
Oliver  to  Jones  to  the  amount  of  $3,400  to  buy  the  house  known 
as  the  Stacher  house.  Other  cash  items  advanced,  $1,500  and 
a  note  of  $1,000  in  addition  to  that  Jones  received  from  the  pro- 
ceeds of  the  sale  of  the  Pine  Bluflf  lands,  $1,200,  making  a  total  of 
$7,100.  This  amount  should  be  set  out  in  the  guardian's  in- 
ventory as  an  a.sset  of  the  estate  of  Paul  Oliver.  It  appears  from 
the  evidence  that  afterwards  Joncfs  presented  a  claim  against 
Shelley  as  guardian  for  the  amount  of  $10,000  for  board,  care, 
etc.,  of  Paul  Oliver  coVering  a  period  of  years.  ^ly  recollectio<i 
of  the  testimony,  and  I  have  only  my  recollection  to  rely  upon 
at  this  time,  is  that  this  sum  claimed  by  Jones  and  his  wife  for 
board  and  room  and  other  services  rendered  Paul  Oliver  was 
about  $200  per  month,  making  a  charge  of  about  $6  per  day.  in 
round  numbers. 

This  claim  the  guardian  allowed  and  not  only  relieved  Jones 
from  the  payment  of  the  $7,100  but  actually  paid  him  in  settle- 
ment the  sum  of  $2,600.  This  looks  to  the  court  like  an  exorbi- 
tant charge  for  board  and  room,  and  it  is  doubtful  whether  the 
guardian  was  justified  in  allowing  the  Joneses  the  amount  he 
did  allow  them  in  settlement.  The  court  is  impressed  with  the 
view  that  it  teas  either  exiraoriJinar\j  hoard  or  an  criraordinarn 
priee  charged  by  Jones. 

Karidon  claim: 

The  Raridon  claim  was  inventoried  at  $2,977.51,  when  in  fact 
it  WAS  $4,277.51.  The  guardian  received  from  Raridon  in  cash 
$2,977.51;  he  had  allowed  Raridon  $1,300  on  Raridon 's  claim 
against  Paul  Oliver  for  services  rendered  covering  several  years 
past.  This  error  was  admitted  by  the  guardian  at  the  trial  and 
he  admitted  that  the  amount  of  Raridon 's  claim  Avas  $4,277.51. 

Value  of  the  Pine  BUiff  lands: 

We  have  con.sidered  the  testimony  of  all  the  witnesses  on  the 
subject  of  the  value  of  the  lands  at  Pine  BlufT,  Arkansas,  and  we 
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find  by  taking  a  general  average  of  the  values  put  upon  the  land 
by  the  witnesses,  that  they  were  of  the  value  of  $12,500,  and  they 
should  be  inventoried  at  that  amount. 

Rush  jud{iment: 

It  appears  that  there  was  a  judgment  standing  in  favor  of 
Paul  Oliver  in  Holmes  county  for  $2,200.  This  a\so  should  bo 
included  in  the  inventory. 

Stifzel  farm  deal: 

The  guardian  inventoried  as  the  balance  due  from  himself  to 
the  estate  of  Paul  Oliver  on  note  $3,177.15.  It  appears  that  he 
bought  a  farm  for  which  Oliver  paid  the  sum  of  $13,700.  Shel- 
]ey  gave  Oliver  his  two  notes,  one  for  $10,000  and  one  for  $3,700. 
The  evidence  shows  that  the  smaller  of  the  two  notes  was  paid 
by  Shelley  to  Oliver,  but  the  $10,000  note  was  never  paid  in  full. 
Notwithstanding  the  fact  that  the  note  was  not  paid,  when  the 
effects  of  Paul  Oliver  came  into  the  hands  of  the  guardian  he 
tore  his  name  off  the  note,  and  upon  being  urged  and  commanded 
to  do  so  produced  the  note  in  court  at  the  hearing. 

Honesty  and  prudeixce  should  have  deterred  him  from  destroy- 
ing the  evidence  of  his  indebtedness  to  the  estate  of  Paul  Oliver 
and  instead  of  exhibiting  it  in  his  inventory  as  **bal.  due  on 
note,''  he  should  have  set  out  the  true  amount  with  interest, 
loss  the  actual  payments  made. 

We  may  have  something  further  to  say  upon  the  subject  of 
this  note  when  we  come  to  the  exceptions  to  the  account.  Suffice 
it  to  say  at  this  time  that  the  evidence  shows  that  Shelley  at 
the  date  of  the  filing  of  the  account,  to-wit.  August  26,  1907,  to 
which  date  all  interest  is  to  be  computed,  owed  $5,248.46  in- 
stead of  $3,177.15  as  inventoried,  so  that  he  should  inventory 
that  note  as  $5,248.46. 

Cash  from  Larwell  estate: 

He  inventories  an  item  of  $2,400  as  cash  received  from  the 
Larwell  estate,  but  upon  the  witness  stand  admits  that  it  should 
be  $2,420  instead  of  $2,400  as  inventoried.  The  inventory  should 
show  the  true  amount. 

JExcepti&ns  to  the  account: 

In  his  account  the  guardian  should  be  charged  with  the  prop- 
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erty  set  forth  in  his  intended  inventory,  all  of  which  aggregates 
the  sum  of  $58,584.    To  this  amount  should  be  added : 

First.  lie  should  charge  himself  with  $2,420  as  cash  re- 
ceived from  the  Larwell  estate  instead  of  $2,400. 

Second.  lie  should  charge  himself  with  $5,248.46  as  the 
balance  due  on  the  Stitzcl  farm  note  instead  of  $3,177.15. 

Third.  He  should  charge  himself  with  the  value  of  the  Pine 
Bluff  lands,  which  we  have  found  to  be  $12,500  . 

Fourth.  He  should  charge  himself  with  $4,277.51,  the 
amount  collected  from  R:iridon,  instead  of  $2,977.51  only,  which 
was  the  difference  between  the  amount  collected  and  the  amount 
paid  Raridon. 

Fifth.  The  evidence  in  the  case  shows  that  the  guardian 
treated  the  property  of  his  ward  as  his  own.  He  placed  it  in  the 
bank  in  his  individual  name,  paid  his  own  debts  with  the  money; 
in  short,  he  appropriated  the  whole  of  the  estate  of  Paul  Oliver 
to  his  own  use,  speculated  in  land,  paid  his  own  debts,  and  kept 
no  account  of  the  trust  property  as  trust  property.  As  his 
bank  account  shows  it  was  all  the  property  of  K.  F.  Shelley. 
He  is,  therefore,  chargeable  with  interest  on  the  funds  thus  ap- 
propriated to  the  date  of  the  filing  of  his  account,  to-wit,  Au- 
gust 26,  1907,  in  the  sum  of  $9,417,16,  making  a  total  for  which 
the  guardian  is  chargeable  of  $83,892.49. 

(^redits  to  which  guardian  is  entitled: 

In  his  account  the  guardian  claims  credits  for  $41,251.88. 
l)ut  there  are  a  number  of  items  of  disbursements  made  by  the 
guardian  to  which  exceptions  are  filed.     The  first  is; 

Fees  of  H.  L.  McCray: 

It  appears  from  the  evidence  that  on  the  18th  day  of  May, 
1904,  Paul  Oliver,  in  company  with  E.  F.  Shelley,  visited  the 
office  of  Judge  ^IcCray  in  Ashland.  It  was  there  stated  that 
Raridon  had  in  his  possession  certificates  of  deposit  belonging 
to  Paul  Oliver  in  the  sum  of  $26,500.  According  to  Mr.  Rari- 
don \s  testimony,  some  time  previous  to  the  visit  of  Shelley 
and  Oliver  to  McCray 's  office,  Oliver  requested  Raridon 
to  take  charge  of  the  money  he  then  had  in  bank,  and  ^Ir. 
Raridon,  whether  wisely  or  otherwise,  complied  with  Oliver's 
request  and  made  out  some  certificates  of  deposit  in  the  name 
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of  Raridon  to  the  amount  of  $26,500,  and  laid  them  away  in 
the  bank.  This  fact  coming  to  the  knowledge  of  Shelley,  he 
appeared  to  be  very  much  interested  in  securing  possession  of 
this  fund  himself,  and  it  appears  from  the  evidence  in  the 
case  that  at  that  time  Paul  Oliver  was  enfeebled  physically, 
and  probably  mentally.  He  appeared  to  be  under  the  control 
of  Shelley. 

We  might  say  at  this  point  that  on  the  trial  we  were  im- 
preased  with  the  honesty  and  truthfulness  of  Mr.  Raridon.  One 
thing  came  out  in  the  trial  which  indicated  that  he  is  honest. 
When  Shelley  went  to  him  after  he  had  received  the  appoint- 
ment as  guardian  and  demanded  a  settlement,  he-  was  asked  by 
Raridon  what  claim  he  had  against  him.  Sh6lley  replied,  stat- 
ing the  amount  of  $2,777.50.  ]Mr.  Raridon  at  once  replied, 
*'you  haven't  it  high  enough;  make  it  $1,500  more  and  you 
have  got  the  correct  amount, ''  and  a  settlement  was  made  upon 
that  basis.  ^Ir.  Raridon  had  been  the  agent  and  assistant  of 
Oliver  for  some  years  prior  to  May,  1904.  He  claimed  $1,300 
for  services  rendered  Paul  Oliver,  and,  in  his  usual  way,  Shelley 
settled  with  Raridon  and  allowed  him  the  $1,300  claim,  and  re- 
ceived from  ^Iv.  Raridon  the  difference  between  $4,277.50 
and  $1,300.  It  was  bad  management,  to  say  the  least,  to  allow 
^Ir.  Raridon  the  full  amount  of  his  claim.  I  do  not  mean  to  inti- 
mate that  his  claim  was  unjust  or  that  he  was  not  honest  in  mak- 
ing it,  but  the  claims  of  honest  men  sometimes  bear  investigation, 
for  it  is  onlj'  natural  that  a  person  will  sometimes  place  a  higher 
valuation  upon  his  services  than  he  is  really  entitled  to  receivi.\ 
Therefore,  I  say,  taking  into  consideration  the  conduct  of  Mr. 
Raridon  at  the  time  of  the  settlement  with  Shelley,  his  volun- 
teering the  information  that  he  owed  $1,500  more  than  Shelley 
claimed,  and  no  one  knew  anything  about  the  amount  but  Rari- 
don, I  say  when  it  comes  to  a  question  of  veracity  between  Shelley 
and  Raridon  1  do  not  hesitate  to  believe  ^Ir.  Raridon  as  against 
the  testimony  of  Shelley. 

Going  back  then  to  the  employment  of  Judge  McCray,  Raridoji 
had  the  $26,500  in  his  possession  in  the  shape  of  certificates 
of  deposit.  Shelley  wanted  to  get  his  hands  upon  it  and  he 
went  to  Judge  McCray  for  legal  advice.  I  am  aware  that  Judge 
^fcCray  and  Shelley  both  say  that  the  contract  of  employment 
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wan  made  between  Judge  ^leCray  and  Paul  Oliver,  but  they  do 
not  agree  in  the  important  part  of  their  testimony.  The  only 
persons  present  at  the  time  of  that  alleged  contract  of  employ- 
ment was  Judge  ^IcCray.  Paul  Oliver  and  E.  F.  Shelley.  Shelley 
says  that  Judge  ^IcCray  told  Paul  Oliver  that  he  would  charge 
him  $5,000  to  secure  the  certificates  from  Raridon ;  that  it  was  a 
very  difficult  undertaking,  requiring  great  skill  and  legal  acumen, 
and  he  must  be  well  paid  for  it;  and  on  the  other  hand  Judge 
McCray  testifies  that  Paul  Oliver  volunteered  to  give  him 
$5,000  if  he  would  secure  the  certificates  or  money  they  repre- 
sented. They  both  agree,  however,  that  it  was  a  contract  with 
Oliver;  Mr.  Shelley  had  no  part  in  it,  and  Mr.  Shelley  at  that 
time,  it  is  alleged,  had  a  ''power  of  attorney''  from  Oliver,  and 
it  is  a  significant  fact  that  that  so-called  power  of  attorney  is 
dated  May  12,  1904.  The  execution  of  the  power  of  attorney  and 
the  legal  expedition  against  Raridon  in  point  of  time  were  almost 
quite  or  coincident.  It  was  decided  by  Judge  McCray  to  brinir 
a  suit,  not  for  Oliver  who  had  employed  him,  but  for  Shelley, 
against  Raridon,  to  enjoin  Raridon  from  disposing  of  the  certifi- 
cates. Why  he  did  not  bring  a  suit  for  Paul  Oliver  is  not  ex- 
plained. In  his  testimony  he  said,  in  answer  to  the  question 
whether  he  considered  Oliver  incompetent  to  transact  business, 
that  he  did  not.  He  said  further  that  he  regarded  Paul  Oliver's 
feebleness  physical  rather  than  mental.  The  fact  that  Oliver 
had  executed  the  instrument  called  a  power  of  attorney  would 
not  preclude  him  from  bringing  a  suit  against  Raridon  in  his 
own  name  to  recover  the  certific4ites  of  deposit,  and  the  suit  was 
not  even  brought  in  the  name  of  Shelley  as  attorney  but  indi- 
vidually. The  petition  was  filed  and  a  temporary  injunction 
was  granted  by  Judge  Campbell  and  served  upon  Raridon,  and 
he  was  restrained  from  disposing  of  the  certificates  of  deposit. 

And  now  we  come  to  mention  a  transaction  that  has  had  no 
parallel  in  our  experimce,  coming  from  a  man  on  the  witness 
stand  who  has  been  long  a  member  of  the  bar  and  has  occupied 
the  honorable  office  of  common  pleas  judge.  A  Mr.  Hissem,  an 
attorney  of  Loudonville,  w^as  employed  by  Raridon  when  the 
sheriff  appeared  and  served  the  summons  upon  him.  Judge  Me- 
Cray  knew  that  Hissem  was  Raridon 's  attorney,  and  he  testifies 
that  he  telephoned  to  Hissem ;  that  Hissem  came  to  his  office,  and 
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that  he  agreed  with  Hissem  to  divide  the  $5,000  with  him  if  he 
would  assist  in  securing  the  money  from  Raridon.  In  other 
words,  McCray,  as  attorney  for  Shelley,  and  Hissem,  as  attorney 
for  Raridon,  entered  into  a  conspiracy  by  which  the  result  sought 
to  be  attained  was  the  recovery  of  the  certificates,  $5,000  taken 
for  it  and  divided  between  them. 

These  facts  can  not  be  well  disputed  because  they  are  testified 
to  by  Judge  McCray  himself.  He  said,  '*!  had  already  phoned 
him  (Hissem)  and  he  knew  the  conditions  under  which  I  filed 
this  petition,  and  that  if  the  case  could  be  got  rid  of  without  any 
further  litigation.  ]\Ir.  Hissem  was  to  share  in  those  fees.''  After 
he  had  phoned  him,  Mr.  Hissem,  he  says,  came  to  his  ofiice,  and 
there  the  agreement  was  made  to  divide  the  fees  that  were  to  be 
paid  out  of  Paul  Oliver's  property.  Judge  jMcCray  then  knew 
that  Hissem  was  the  attorney  for  Raridon,  because  he  previously 
stated  in  his  testimony,  **Mr.  Hissem  came  here  and  I  had  talked 
with  ilr.  Hissem  about  the  matter,  and  he  had  done  some  advis- 
ing at  the  other  end  of  the  line  so  far  as  I  knew,  and  I  and  Mr. 
His.sem  had  substantially  arranged  for  the  $26,500  to  be  turned 
over  to  ^Ir.  Shelley."  There  were  only  two  ends  to  the  line, 
Raridon  was  at  one  end  and  Shelley  at  the  other,  so  that  when 
Judge  ]McCray  said  that  Hissem  had  done  some  advising  at  the 
other  end  of  the  line  he  knew  he  was  the  adviser  of  Raridon.  If 
that  story  is  true  it  is  as  disreputable  a  piece  of  hushiess  as  I  have 
ever  known  two  attorneys  to  engage  in. 

But  is  it  true?  ^ye  have  doubts  about  it.  Mr.  Hissem  is 
dead  and  his  story  can  not  be  heard.  ^Ir.  Raridon  paid  him 
$15  for  the  services  rendered  to  him.  I  would  rather  believe  that 
there  was  no  such  disgraceful  act  consummated  bv  two  members 
of  the  bar  of  Ashland  county,  but  rather  that  McCray  got  the 
whole  $5,000  and  pocketed  it  instead  of  paying  $2,000  to  Hissem. 

But  after  all  it  was  much  ado  about  nothing.  There  was  no 
trouble  in  securing  the  certificates  of  Raridon.  He  had  no  in- 
tention of  nmning  away  with  the  money.  He  had  it  in  his  pos- 
session at  the  request  of  Paul  Oliver.  Oliver  had  become  weak 
physically  and  mentally;  he  could  be  used  by  Shelley.  Shelley 
saw  his  opportunity,  and  with  the  assistance  of  McCray,  obtained 
possession  of  the  money,  to  the  intended  profit  of  both  McCray 
and  Shelley.     The  services  rendered  were  of  no  value;  Shelley 
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could  not  have  prevailed  in  the  suit  if  it  had  ever  come  to  trial ; 
he  could  not  maintain  an  action  in  his  individual  name  against 
Raridon.  ]\reCray's  advice  to  Shelley  to  bring  a  suit  was  bad. 
and  his  services  in  bringing  it  were  worse.  They  were  of  no 
value  and  the  guardian  is  not  entitled  to  any  credits  for  that 
disbursement. 

The  exception  to  the  item  of  $3,000  paid  to  H.  L.  i\IcCray  in 
the  original  account  is  sustained. 

At  the  trial  it  appeared  from  the  testimony  that  McCray  had 
received  $5,000,  but  in  the  original  account  filed  by  Shelley  on 
the  26th  of  August,  1907,  he  asked  credit  for  but  $3,000;  th.> 
other  $2,000  appears  later.  Our  consideration  of  this  case  and 
judgment  has  nothing  to  do  with  the  supplemental  or  corrected 
account  filed  after  the  exceptions  were  filed  to  the  original  ac- 
count. The  judgment  in  the  case  should  be  confined  to  the  ex- 
ceptions to  the  original  account.  'ITierefore  we  take  no  notPce 
of  the  other  $2,000. 

damphell  d-  Senrple  fees: 

Exceptions  arc  filed  to  the  payment  of  $938  to  Campbell  & 
Semple;  $1,498  to  R.  M.  Campbell,  and  $3,099  to  R.  M.  Campbell. 
It  appears  that  Campbell  &  Semple,  who  were  partners  in  the 
law  practice  in  Ashland  county,  performed  legal  services  for 
Paul  Oliver,  beginning  about  1880,  and  continued  for  a  num- 
ber of  years.  Judge  Campbell  was  elected  to  the  office  of  com- 
mon pleas  judge  and  went  upon  the  bench  February  9,  1899,  and 
retired  February  9,  1909.  lie  could  render  no  legal  services 
to  Paul  Oliver  while  he  was  on  the  bench,  so  that  all  services 
rendered  by  him  ended  necessarily  at  or  prior  to  the  date*  of 
February  9,  1899.  He  presented  two  claims  against  the  estate 
of  Paul  Oliver  for  legal  services,  one  for  Campbell  &  Semple, 
and  one  for  R.  ^1.  Campbell  himself.  These  claims  were  both 
presented  October  7.  1907.  It  seems  that  they  were  made  out 
and  verified  on  the  first  day  of  November,  1904.  Why  they 
were  not  presented  sooner  does  not  appear.  It  also  appears  from 
these  accounts  that  the  Probate  Judge  of  Ashland  County  ap- 
proved them,  and  after  they  were  approved  by  **McAdoo,  P. 
J.,''  they  were  allowed  by  Shelley  and  the  amounts  named  wen* 
paid. 
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AVe  find  that  the  claims  of  Campbell  &  Semple  and  of  R.  M. 
Campbell  were  barred  by  the  statute  of  limitations.  Judge 
Campbell,  in  his  testimony,  said  that  it  was  his  custom  not  to 
enter  a  charge  against  his  client  until  the  case  was  terminated. 
We  believe  that  is  not  the  usual  way  of  keeping  books.  His 
services  commenced  in  1880;  he  could  render  none  after  Febru- 
ary 9,  1899.  Therefore,  all  that  he  had  earned  up  to  the  time 
he  went  on  the  bench  could  not  be  post-dated  to  save  the  running 
of  the  statute.  If  his  accounts  are  just  and  right,  which  may  be 
doubted,  they  are  barred  by  the  statute  of  limitations.  I  say 
they  may  be  doubted;  in  his  testimony,  Judge  Campbell  said  that 
he  had  received  $100  on  account  from  Paul  Oliver  some  years  be- 
fore he  retired  from  the  bench.  The  date  of  that  payment  I  am 
unable  to  recall  without  referring  to  the  testimony  of  Judge 
Campbell.  It  is  not  material,  however.  The  point  is  this:  he 
says  that  when  he  received  $100  from  Oliver  in  payment  for  serv- 
ices rendered,  he  gave  Oliver  his  note.  Why  a  man  of  the  in- 
telligence of  Judge  Campbell  should  give  another  a  note  for 
money  received  in  payment  I  am  not  able  to  understand.  It  is 
a  very  strange  way  of  doing  business,  to  say  the  least.  I  am  in- 
clined to  think  that  there  was  an  unsettled  account  between 
Oliver  and  Judge  Campbell,  at  least  in  the  opinion  of  Judge 
Campbell,  but  whether  Oliver  so  considered  the  matter  is  not 
known.  Judge  Campbell  testified  that  he  never  rendered  any 
account  or  statement  to  Oliver,  never  kept  any  books  of  account 
and  had  never  advised  Oliver  that  he  had  these  claims  against 
him. 

The  payment  of  these  claims  by  the  guardian  was  unauthor- 
ized and  unwarranted  and  he  should  account  to  the  estate  for 
the  amounts  .so  disbursed. 

J  en  Her  tt  Weldon  fee: 

The  guardian  testified  that  he  paid  Jenner  &  W^eldon  $500, 
but  he  does  not  know  what  he  paid  it  for.  He  paid  Jenner  & 
Weldon  other  fees  aggregating  hundreds  of  dollars,  but  this 
particular  $500  he  says  he  paid  them  and  is  unable  to  state  any- 
thing further  about  it.  W"o  do  not  believe  Jenner  &  Weldon 
ever  received  that  $500. 

It  is  one  of  those  credits  that  is  set  out  claimed  by  the  guard- 
ian unjustly.     The  exception  to  that  item  is  sustained. 
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The  guardian  credits  himself  with  $10,000  in  a  lump  sum  for 
fees  for  services  rendered  by  him  to  Paul  Oliver  prior  to  his  ap- 
pointment, and  $5,000  for  fees  for  his  servicjes  after  his  appoint- 
ment; total,  $15,000.  This  is  a  very  liberal  allowance  by  thn 
guardian  to  himself,  but  it  is  not  such  an  allowance  as  any  court 
would  permit  a  guardian  to  make.  The  exceptions  to  these  items 
are  sustained. 

From  the  total  amount  of  credits  asked  for  by  the  guardian 
in  his  account,  $41,251.88,  there  should  be  deducted  the  total  of 
the  items  of  credit  disallowed ;  fees  to  MeCray,  Campbell  &  Sem- 
ple,  Campbell,  Jenner  &  Weldon,  and  the  guardian,  to-wit,  $24,- 
035.00,  and  it  will  leave  a  balance  of  $17,216.88,  the  correct 
amount  of  credits  to  which  the  guardian  is  entitled.  To  this 
amount  should  be  added  the  interest  on  credits,  which  we  find 
to  be  $2,428.10,  making  a  total  of  the  amount  of  credits  to  the 
guardian  of  $19,644.98. 

In  addition  to  those  crexiits,  and  in  view  of  the  fact  that  the 
guardian  has  l>een  charged  with  interest  for  the  whole  amount 
of  money  coming  into  his  hands,  we  have  decided  to  make  him 
an  allowance  of  the  usual  percentage  allowed  to  representatives 
of  estates  to  compensate  him  for  his  services.  Strictly  speak- 
ing, he  is  not  entitled  to  compensation  perhaps,  but  for  fear  that 
without  any  allowance  we  might  impose  a  hardship  upon  him  we 
have  decided  to  make  him  the  allowance. 

Computing  the  percentage  upon  the  amount  of  money  coming 
into  his  hands  we  find  it  to  be  $1,797.51. 

This  added  to  the  $19,644.98  makes  a  grand  total  of  credits 
allowed  to  the  guardian  of  $21,442.49.  Deducting  the  amount 
of  credits  with  which  the  guardian  should  be  charged,  namely, 
$83,892.49,  leaves  a  balance  in  his  hands  and  for  which  he  should 
be  required  to  account  of  $62,450. 

The  matter  of  disbursements  by  the  guardian  to  the  so-called 
heirs  of  Paul  Oliver  need  not  be  considered.  The  amount  of 
money  received  by  him  and  disbursed  to  them  should  be  re- 
garded as  so  much  money  in  his  possession.  He  was  without 
any  authority  to  disburse  any  part  of  the  assets  to  them,  and 
he  should  be  required  to  account  to  the  administrator  of  Paul 
Oliver,  when  one  is  appointed,  for  the  full  amount  of  the  prop- 
erty coming  into  his  hands,  less  the  proper  amount  of  credits. 
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Larwcll  corner  property: 

In  May,  1905,  Shelley  piirt^hased  some  real  estate  in  Loudon- 
ville  known  as  the  Larwell  corner  property  and  paid  for  it  with 
funds  belonging  to  his  ward.  The  purchase  price  was  $9,000. 
lie  took  the  title  in  his  own  naine.  After  the  purchase  he  stated 
to  diflFerent  persons  in  Loudonville  that  he  had  made  an  invest- 
ment of  Paul  Oliver's  money.  His  testimony  in  regard  to  his 
statements  about  the  purchase  conflicts  with  the  testimony  of  Mr. 
Bowman  and  Mr.  Schmidt.  These  two  witnesses  are  altogether 
disinterested  and  there  is  no  inducement  for  them  to  misrepre- 
sent the  facts.  It  was  shown  on  cross-examination  that  Mr. 
BowTnan  and  Mr.  Shelley  had  not  been  the  best  of  friends 
prior  to  the  time  of  the  purchase  of  the  property,  for  the 
purpose  of  discrediting  ]Mr.  Bowman's  testimony  in  regard 
to  Shelley's  statements  to  him.  Standing  alone  we  would 
not  hesitate  to  believe  Mr.  Bowman  as  against  Shelley,  but 
Bowman's  testimony  is  corroborated  by  the  testimony  of  Mr. 
Schmidt.  Mr.  Schmidt  is  a  farmer-banker  and  belongs  to  that 
c'ass  of  Germans  who  are  unable  to  falsify  successfully.  With 
his  testimony  to  the  effect  that  Shelley, state  to  him,  or  in  his 
presence,  that  he  had  made  an  investment  of  Paul  Oliver's 
money,  there  can  not  be  a  shadow  of  a  doubt  that  Shelley 
made  those  statements  both  to  Bowman  and  Schmidt,  not- 
withstanding his  testimony  to  the  contrary.  These  state- 
inents  show  conclusively  that  at  the  time  of  the  purchase 
he  regarded  it  as  an  investment  of  Paul  Oliver's  money,  and 
whether  he  so  regarded  it  or  not,  we  find  from  the  evidence  that 
it  was  an  investment  of  money  belonging  to  his  ward  and  he 
should  account  for  it.'  Taking  the  title  to  the  property  in  his 
own  name  at  the  time  of  purchase  is  indicative  of  the  manner 
of  his  management  of  the  estate  of  his  ward. 

There  can  be  but  one  answer  to  this  question.  By  his  manner 
of  dealing  with  his  ward's  estate,  Shelley  has  not  only  shown 
himself  incompetent  but  reckless  and  dishonest  as  well.  His 
payment  of  claims  for  services,  legal  and  otherwise,  without  ques- 
tion or  investigation^  shows  his  incompetency.  His  conversion 
of  his  ward's  estate  to  his  own  use,  the  purchase  of  real  estate 
with  his  ward's  money  and  taking  the  title  in  his  own  yiame, 
claiming  enormous  fees  for  alleged  services,  and  actually  appro- 
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jyriating  the  amount  claimed,  shows  that  he  is  dishonest,  and  not 
fit  to  represent  any  person  or  estate  in  a  fiduciary  capacity. 

When  Paul  Oliver  became  old  and  so  infirm  mentally  that  he 
was  unable  to  protect  his  own  property,  there  seems  to  have  been 
a  general  scramble  among  certain  of  those  who  knew  Paul  Oliver's 
condition — among  the  foremost  was  Shelley — to  see  who  could 
get  their  hands  upon  his  money;  Shelley,  having  control  over 
the  mind  of  Paul  Oliver,  first  secured  a  power  of  attorney,  but 
to  afford  him  better  facilities  for  appropriating  the  property 
of  Paul  Oliver,  he  set  about  to  secure  to  himself  the  appoint- 
ment of  guardian  of  his  estate ;  and  afterwards,  and  even  before 
his  appointment,  with  both  hands,  he  seized  and  appropriated  his 
ward's  property.  After  disposing  of  all  the  available  portion 
of  his  ward's  estate,  amounting  in  round  numbers  to  $85,000,  he 
actually  filed  a  petition  in  the  Probate  Court  of  Ashland  County 
to  sell  the  greater  portion  of  the  remaining  real  estate  of  his 
ward.  The  evidence  shows  that  the  probate  judge  in  whose 
court  the  petition  was  filed  actually  refused  to  issue  summons 
upon  his  petition  and  advised  him  to  withdraw  his  petition. 
The  petition  was  withdrawn  and  the  suit  abandoned.  What 
would  have  becx)me  of  the  proceeds  of  the  sale  of  the  real  es- 
tate if  there  had  been  no  opposition  to  the  suit  can  readily  be 
conjectured.     There  are  other  fees  that  remain  unpaid. 

One  who  has  guarded  the  interests  of  his  ward  as  ]\Ir.  Shelley 
has  guarded  the  interests  of  Paul  Oliver  and  his  estate,  ought  to 
be  relieved  from  the  burdens  and  responsibilities  of  his  trust. 

liCt  'a  judgment  be  prepared  in  accordance  with  the  forego- 
ing opinion,  and  as  it  goes  upon  the  journal  as  of  the  date  of 
June  18th  it  should  include  a  judgment  of* removal  of  the  guard- 
ian. The  entry  may  show  a  motion  for  a  new  trial  filed  and 
overruled  as  of  the  date  of  June  18th,  and  the  allowance  of 
the  statutory  time  for  the  preparation  and  filing  of  a  bill  of  ex- 
ceptions. 
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AS  TO  INDEBTEDNESS  CONTRACTED  BY  AN  EXECUTRIX. 

Common  Pleas  Court  of  FraDklin  County. 
Prank  L.  Stillman  v.  James  T.  Holmes,  Administrator. 

Decided,  September  20,  1909. 

Estates  of  Decedents— Claim  for  Money  Advanced  for  Taxes — Benefit 
Resulting  to  the  Estate — Improvidence  of  the  Executrix — Presen- 
tation of  Claim  not  Necessary — 8ul)rogation — Equity — Evidence. 

1.  Where  suit  is  brought  in  the  first  cause  of  action  on  a  promissory 

note,  and  in  a  second  cause  of  action  on  the  same  claim  as  for 
money  loaned,  and  the  plaintiff  elects  to  stand  upon  his  second 
cause  of  action,  the  fact  of  the  execution  of  the  note  can  not  be 
considered  in  determining  the  case. 

2.  The  rule  of  inununity  of  estates  against  indebtedness  incurred  by 

the  personal  representatives  does  not  apply  where  the  estate  and 
the  minor  heirs  derived  a  benefit  from  the  use  by  a  third  person 
of  his  own  money,  at  the  request  of  the  executrix,  in  paying  taxes 
and  thus  saving  the  property  from  sacrifice;  and  this  is  true  not- 
withstanding the  maladministration  of  the  executrix. 

3.  The  nature  of  a  claim  of  this  character  is  such  that  it  is  not  neces- 

sary to  its  validity  that  it  should  have  been  formally  presented 
to  the  executrix  within  the  prescribed  time. 

Stewart  &  Stewart,  for  plaintiflf. 
•/.  T.  Holmes,  contra. 

KlNKEAD^  J. 

Plaintiff  seeks  to  recover  the  sum  of  $1,433.65,  with  interest 
at  6  per  cent,  from  July  26,  1906,  against  James  T.  Holmes,  as 
administrator  of  George  L.  Converse,  deceased. 

The  petition  contains  two  causes  of  action.  The  first  upon  a 
promissory  note,  and  the  second  declares  against  the  adminis- 
trator upon  a  contract  for  the  loan  of  money,  now  amoimting  to 
the  sum  of  $1,433.65,  which  plaintiff  avers  he  made  on  July  26. 
1906,  at  the  special  instance  and  request  of  Elouise  Stilhnau,  who 
was  then  executrix  of  George  L.  Converse,  upon  the  representa- 
tion made  by  her  that  it  was  necessary  to  save  the  real  estate  of 
George  L.  Converse  from  becoming  delinquent;  that  the  money 
ijvas  80  furnished  hy  plaintiff  to  the  executrix  and  by  her  user! 
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for  the  payment  of  the  taxes  then  due  by  said  executrix,  and  that 
the  estate  of  Converse  received  the  benefit  of  the  money.  It  is 
then  alleged  that  the  executrix  promised  to  repay  the  amount 
of  the  estate,  which  she  did  not  do,  and  that  her  estate  is  in- 
solvent.   Plaintiff  avers  that  claim  was  rejected  July  23,  1908.    . 

Plaintiff  elected  to  stand  upon  the  second  cause  of  action. 

The  administrator  sets  up  the  bar  of  the  statute,  Section  6097, 
claiming  that  he  rejected  the  claim  December  5,  1907,  and  denies 
that  it  was  rejected  July  23,  1908. 

Second.  The  administrator  avers  that  the  executrix  had  no 
authority  to  borrow  the  money ;  that  at  the  time  oithe  borrowing 
the  money  the  executrix  had  been  engaged  for  about  nine  or  t«n 
years  in  administering  the  estate;  that  for  four  or  five  years 
previous  there  were  or  had  no  debts  unpaid ;  that  large  amounts 
of  assets  had  been  wasted  through  the  negligence  of  the  ex- 
ecutrix. 

The  legal  question  involved  is,  whether  the  plaintiff  who  drew 
his  cheeks,  one  for  $778.89  and  the  other  for  $654.75  direct  to  the 
(iounty  treasurer  for  the  payment  of  the  taxes  due  on  the  Con- 
verse estate  property,  at  the  special  instance  and  request  of  the 
executrix,  can  in  equity  compel  the  estate  to  reimburse  him. 

In  determining  the  issues  raised  on  the  second  cause  of  ac- 
tion we  are  not  warranted  in  considering  the  fact  that  the  ex- 
ecutrix executed  a  note  for  this  amount,  but  we  are  to  consider 
only  the  fact  that  the  plaintiff  did  by  request  of  the  executrix 
furnish  this  money  to  pay  the  taxes  of  the  estate  upon  her  promise 
to  reimburse  him,  and  that  the  estMe  received  the  benefit  of  the 
money  so  loaned  by  plaintiff. 

It  is  one  of  the  commonest  rules  of  law  that  ordinarily  '*an 
executor  or  administrator,  as  such,  has  no  inherent  authority  to 
borrow  money,  sind  such  loans  to  the  representative  do  not  con- 
stitute valid  claims  against- the  estate  or  entitle  the  lender  to  in- 
terest thereon,  although  the  representative  may  make  himself 
personally  liable"  (18  Cyc,  251).  This  is  a  most  salutory  rule 
designed  to  protect  estates  from  improper,  illegal  acts  of  such 
trustees.  The  wisdom  of  the  rule  is  well  illustrated  by  the  case 
of  Lucht  v.  Behrens,  28  0.  S.,  where  the  executor  without  au- 
thority took  the  personal  a«Ret«  of  the  estate  and  carried  on  the 
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former  trade  and  business  of  the  testator,  adding  to  the  indebted- 
ness (or  attempting  to)  of  the  estate  by  borrowing  money. 

The  rule  of  immunity  of  estates  was  designed  to  prevent  add- 
ing to  the  obligations  of  the  estate  in  this  manner,  and  the  court 
very  properly  held  that  the  estate  was  not  liable  for  the  money 
so  borrowed  by  the  executor. 

**But  an  equity  arises  in  behalf  of  the  lender,  where  the  money 
has  in  fact  been  applied  to  pay  debts  or  otherwise  so  as  to  benefit 
the  estate,  and  in  such  case  the  creditor  of  the  executor  or  ad- 
ministrator may  fairly  be  subrogated  t-o  the  latter 's  rights."  19 
Cyc,  252;  Deery  v.  Hamilton,  41  Iowa,  17;  Williamson's  Appeal, 
94  Pa.  St.,  231;  Woodji  v.  Ridley,  27  Miss.,  119;  Nathan  v.  Leh- 
mnn,  39  Ark.,  256. 

**  Third  parties  have  been  permitted  to  maintain  equitable  ac- 
tions on  contracts  of  the  administrator  directly  against  the  es- 
tate where,  because  of  his  insolvency,  or  some  other  sufficient  rea- 
son, their  remedy  against  him  is  inadequate.  But  this  is  always 
based  upon  a  quantum  meruit  or  benefit  received. ' '  Valley  Na- 
tional Bank  v.  Crosby,  108  Iowa,  653 ;  Deery  v.  Hamilton,  41 
Iowa,  16;  Clepton  v.  Gholson,  53  Miss.,  466;  Nathan  v.  Lehman, 
39  Ark.,  256;  Mosley  v.  Norman,  74  Ala.,  422. 

In  Deery  v.  Hamilton,  41  Iowa,  16,  where  such  an  action  was 
sustained,  the  court  said : 

**The  estat<^  has  received  the  benefit  of  the  money  which  was 
advanced  by  the  defendant.  It  ought  in  good  conscience  to  repay 
it  with  legal  interest.  This  is  not  required  because  of  the  con- 
tract under  which  the  money  was  borrowed,  which  is  invalid,  but 
on  the  ground  that  the  estate. has  had  the  benefit  of  the  money 
received  from  the  defendant.*' 

In  Clepton  v.  Gholson,  53  Miss.,  466,  while  recognizing  the  in- 
validity of  such  contracts  so  far  as  the  estate  is  concerned,  still 
held  that  under  some  circumstances  creditors  of  an  administrator 
may  upon  principles  of  substitution  and  subrogation,  reach  the 
assets  of  the  estate,  and  may  proceed  primarily  against  the  estate 
%yithout  having  sued  the  administrator  at  law,  but  that  the 
creditor  must  show  the  impossibility  of  obtaining  payment  from 
the  administrator. 

In  Williamson's  Appeal,  94  Pa.  St.,  231,  money  was  borrowed 
to  pay  off  the  widow's  dower  upon  the  express  promise  to  sell 
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the  real  estate,  and  repay  it.  Recovery  against  the  estate  was 
sustained. 

Such  creditor  of  the  executor,  where  the  money  has  in  fact 
been  applied  to  pay  debts  or  otherwise  to  benefit  the  estate, 
will  be  permitted  to  take  the  representative's  place  and  be  sub- 
rogated to  his  right  or  reimbursement  from  the  estate.  18  Cyc, 
253. 

This  is  the  equitable  principle  which  Judge  Taft  had  in  mind 
in  Boggs  v.  Wa7in,  58  Fed.,  681,  when  he  said: 

'*It  is  possible  that,  in  case  of  the  insolvency  of  the  executor, 
one  who  had  rendered  services  or  furnished  property  to  the  es- 
tate on  the  executor's  promise  to  pay  might  in  a  court  of  equity 
hold  the  estate,  not  on  the  contract,  but  to  the  extent  of  the  bene- 
fit actually  conferred  on  the  estate." 

But  we  need  not  hunt  precedents  to  lead  us  to  do  equity  al- 
though one  feels  more  comfortable  to  rest  upon  them. 

Pomeroy  in  discussing  a  certain  group  of  equitable  remedies 
touched  upon  the  fundamental  principle  which  can  be  adopted 
here.  The  distinctive  object  of  these  remedies  is  to  specifically  en- 
force the  complainant's  equitable  right  and  to  compel  the  defend- 
ant to  specifically  perform  the  actual  equitable  obligation  resting 
upon  him.  This  group  contains  specific  performance  including, 
among  other  things,  suit«  against  executors  and  administrators. 

** Specific  performance,"  he  states,  **is  often  spoken  of  as 
though  it  was  confined  to  the  case  of  executory  contracts;  bat 
in  reality  it  is  constantly  employed  in  the  enforcement  of  rights 
and  duties  arising  from  relations  between  specific  persons  which 
do  not  result  from  contracts,  as  for  example,  creditors  and  ex- 
ecutors or  administrators,  and  the  like.  In  these  latter  cases 
as  well  as  in  that  of  the  specific  performance  of  an  executory 
contract  the  form  and  nature  of  the  final  relief  is  often  the  same 
as  that  of  accounting,  pecuniary  compensation,"  etc.  5  Ponieroy 
Eq.y  8,  9  and  11. 

The  taxes  were  a  debt  as  well  as  a  lien  upon  the  lands  of  the 
estate  for  which  they  could  have  been  sold.  And  may  the  ex- 
ecutor not  then  do  as  Judge  Wood  stated  that  he  could,  *  *  in  an 
emergency  such  as  this  case  presents,  create  a  debt  against  es- 
tate, by  loaning  money  to  prevent  its  sacrifice. ' '  Welsh  v.  Per- 
klm,  8  Ohio,  52,  59, 
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As  Wood,  J.,  said:    **We  think  he  may." 

With  respect  to  the  presentation  of  the  claim  to  the  adminis- 
trator the  conclusion  is  that  the  nature  of  the  claim  is  such  that 
it  does  not  have  to  be  presented  for  allowance.  Therefore  there 
is  no  occasion  for  considering  the  question  of  the  statute  of  limita- 
tion. 

Much  has  been  said  by  counsel  for  defendant  about  the  mal- 
administration of  the  estate  by  the  former  executrix  for  the  pur- 
pose of  showing  a  want  of  equity  which  is  chargeable  against  the 
plaintiff,  and  which  should  defeat  his  recovery. 

This  matter  has  received  great  consideration,  especially  be- 
cause some  of  the  decisions  examined  have  placed  the  right  of  re- 
covery against  the  estate  in  cases  similar  to  this  upon  the  doc- 
trine of  subrogation.  That  is,  recovery  has  been  allowed  in  cases 
where  money  has  been  loaned  an  administrator  which  has  been 
used  by  him  for  the  benefit  of  the  estate,  upon  the  theory  that 
the  liability  was  a  personal  liability  of  the  administrator,  and 
being  a  claim  which  he  could  assert  against  the  estate  and  receive 
credit  in  his  accounts,  therefore  the  creditor,  the  administrator 
being  insolvent,  may  be  substituted  in  his  place  and  recover  the 
loan  in  equity  against  the  estate. 

Subrogation  being  a  pure  rule  of  equity,  not  dependent  upon 
contract  or  privity,  but  being  applied  where  one,  not  a  volunteer, 
pays  a  debt  or  demand  which  in  equity  and  good  conscience 

m 

should  have  been  satisfied  by  another,  the  thought  in  the  mind  of 
counsel  must  be  that  the  executrix  having  improvidently  managed 
her  trust,  could  not  herself  have  received  credit  for  this  amount 
in  her  account. 

This  must  be  the  logical  conclusion  of  the  claim. 

If  a  person  in  the  position  of  the  plaintiff  must  recover  by  the 
sole  route  of  subrogation,  and  if  by  reason  of  the  conduct  of  the 
person  to  whose  rights  he  seeks  to  be  subrogated,  there  is  no  right 
to  recover,  then  a  court  of  equity  is  bound  to  take  notice  of  this 
want  of  equity. 

It  is  urged  that  there  was  no  maladministration  charge  in  the 
cases  cited  by  plaintiff;  a  personal  examination  of  them  in  this 
opinion  shows  that  to  be  true. 

.  It  is  argued  further  that  to  ratify  such  borrowing  would  be  to 
take  from  three  innocent  Converse  children — ^two  of  them  still 
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minors — property  to  pay  an  alleged  liability  originating  in  the 
wrong  of  the  executrix  and  at  the  time  of  its  origin  legally  known 
to  the  plaintiff.    This  would  be  inequity,  not  equity,  it  is  said. 

Pursuing  this  claim  in  an  effort  to  discover  the  real  equity  in 
this  case,  we  may  concede  that  a  large  amount  of  the  proceeds 
of  this  estate  has  been  used,  and  is  unaccounted  for.  At  the  time 
these  taxes,  which  were  a  lien,  were  paid  by  plaintiff  by  his  per- 
sonal check  to  the  treasurer,  there  was  no  money  of  the  estate 
with  which  to  pay  them,  because  of  the  improvidence  of  the  ex- 
ecutrix to  whom  so  much  power  had  been  grafted  without  bond. 
For  the  sake  of  demonstration  concede  this  to  be  the  case,  [f 
that  be  true,  and  the  treasury  of  the  estate  was  depleted  even  by 
the  misconduct  of  the  executrix,  there  was  surely  urgent  need  for 
a  loan  of  money  to  dischage  the  lien  of  the  taxes,  and  to  save 
the  penalty  and  prevent  a  sale,  for  the  benefit  of  whom?  For 
the  benefit  of  the  minor  children,  for  the  benefit  of  the  estate. 

To  do  equity  in  this  case  the  court  is  not  bound  to  take  the 
circuitous  route  of  subrogation  through  the  executrix,  stumbling 
over  the  general  charge  of  maladministration,  supported  by 
general  claims,  and  not  by  accurate  detailed  accounts  sufficient 
to  enable  us  to  arrive  at  any  definite  satisfactory  conclusion. 

To  do  equity  w^e  need  go  no  farther  than  to  find  that  plaintiff 
discharged  the  lien  of  these  taxes  at  the  special  instance  and  re- 
quest of  the  one  whose  duty  it  was  to  pay  them,  upon  her  promise 
to  pay  them.  This  was  of  benefit  to  the  estate,  to  the  persons  to 
whom  the  land  passed  under  the  will — the  children — whose  repre- 
sentatives are  bound  in  equity  to  see  that  the  one  who  preserved 
their  rights  in  a  time  of  need,  without  regard  to  the  cause  there- 
of, should  be  reimbursed  out  of  the  property  which  he  protected 
for  them. 

The  benefit  derived  by  the  estate,  and  the  devisees,  gives  rise  to 
the  equity  which  supports  this  action. 

Recoveries  like  this  have  been  placed  upon  the  mere  benefit  as 
much  as  upon  the  doctrine  of  subrogation. 

If  we  want  to  adopt  the  doctrine  of  subrogation  in  solving  the 
problems  in  this  case,  we  may  as  well  say  that  the  plaintiff  may 
be  subrogated  to  the  lien  of  the  taxes,  paid  by  him  at  the  request 
of  the  duly  authorized  representative  of  the  estate.  That  was  a 
claim  which  would  bad  to  have  been  paid  for  the  preservation  of 
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this  estate  to  the  minor  devisees,  even  if  the  executrix  had  been 
guilty  of  maladministration  a  thousand  times  over. 

Considering  this  claim  of  defendant  in  the  light  of  the  evi- 
dence, the  will,  and  the  nature  of  the  obligation,  the  finding 
must  be  against  the  defendant. 

There  does  not  seem  to  be  any  merit  in  the  claim  that  the  loan 
was  made  eight  or  nine  years  after  the  testator's  death  in  an  ef- 
fort to  show  that  it  was  a  transaction  substantially  between 
plaintiff  and  executrix. 

But  the  will  committed  the  absolute  control  of  the  estate  to 
the  executrix  without  bond,  authorizing  her  to  sell  at  private  sale 
such  part  of  his  real  estate  as  she  deemed  necessary.  And  this 
broad  power  was  no  doubt  the  cause  of  the  long  delay  in  the  ad- 
ministration of  the  estate. 

Then,  too,  the  fact  that  it  was  devised  to  the  wife  and  her 
children  together  with  this  absolute  power  of  sale  would  tend  to 
retard  the  closing  of  the  administration. 

Judgment  may  be  awarded  for  the  plaintiff  according  to  the 
prayer  of  his  petition. 


VALIDITY  OF  AGREEMENT  TO  PAY  ADDITIONAL  COMPENSA- 
TION FOR  EXTRAORDINARY  SERVICES. 

Common  Pleas  Court  of  Knox  County. 

J.  B.  Scohy  v.  Charles  W.  Cole. 

Decided,  May  Term,  1909. 

Employment — Inducement  to  Render  Extraordinary  Bervices— Con- 
tract Providing  Additional  Compensation  as  a  Condition  for  the 
Rendering  of  Such  Services — Not  Void  for  Want  of  Consideration, 
When — Agreements  to  Give  more  th<in  ivas  Due  which  are  not 
Nudum  Pactum. 

Inasmucli  as  the  putting  forth  by  an  employe  of  "his  utmost  efforts*' 
requires  longer  hours  of  service  and  the  doing  of  everything  pos- 
sible for  the  benefit  of  the  employer  at  whatever  cost  of  comfort, 
time  and  labor,  a  contract  binding  the  employer  to  pay  an  employe 
at  the  end  of  a  stipulated  term  a  sum  in  addition  to  his  regular 
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compensation  on  condition  that  he  should  put  forth  his  utmost 
efforts  is  not  void  for  want  of  consideration. 

L.  C,  Stillwell,  for  plaintiff. 
//.  C,  Devin,  contra. 

WiCKHAM,  J. 

This  cause  is  submitted  to  the  court  on  a  general  demurrer  to 
the  petition.  The  facts  as  shown  by  the  petition  are:  that  on 
the  19th  day  of  November,  1904/  the  plaintiff  and  defendant 
entered  into  a  contract  in  writing  as  follows: 

**This  agreement  made  this  1st  day  of  October,  1904,  by  and 
between  C.  W.  Cole,  banker  of  Upland,  Indiana,  party  of  the 
first  part,  and  J.  B.  Scohy,  of  Mathews,  Indiana,  party  of  the 
second  part,  witnesseth:  that  the  party  of  the  first  part  shall 
pay  to  the  party  of  the  second  part  one  hundred  and  fifty  dol- 
lars ($150)  per  month  from  October  1st,  1904,  until  July  1st, 
1905,  and  in  consideration  of  the  above,  the  party  of  the  second 
part  agrees  to  manage  and  superintend  the  factory  known  as 
the  *Sun  glass  factory,'  situated  in  Mathews,  Indiana,  owned 
and  operated  by  the  said  party  of  the  first  part. 

*  *  In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals 
this  18th  day  of  November,  1904. 

**  (Signed)         C.  W.  Cole, 
**  (Signed)        John  B.  Scohy. 

** Signed,  sealed  and  delivered  in  presence  of .** 


On  the  next  day,  November  19,  1904,  the  following  written 
agreement  was  entered  into  by  them : 

**  Whereas,  on  the  2d  day  of  June  the  Sun  Glass  Company,  a 
corporation  of  Indiana,  was  indebted  to  Charles  W.  Cole,  of 
Grant  county,  Indiana,  in  the  sum  of  ten  thousand  dollars 
($10,000),  with  six  per  cent,  interest  from  July  15th,  1902,  and 

*' Whereas  on  the  —  day  of  ,  1904,  the  Sun  Glass 

Company  transferred  to  the  said  Charles  W.  Cole  the  Sun  glass 
factory,  to  secure  the  payment  of  said  indebtedness,  and 

**  Whereas,  it  was  agreed  by  and  between  the  Sun  glass  fac- 
tory and  the  said  Charles  W.  Cole,  that  the  said  Charles  W.  Cole 
should  operate  the  said  factory  until  all  the  indebtedness  to  the 
said  Charles  W.  Cole  and  all  expenses  of  operating  the  same 
were  satisfied  in  full  and  all  money  he  expended  in  procuring 
gas  for  said  Sun  Glass  Co.,  if  he  could  do  so  by  Julv,  1906. 

*  *  Whereas,  the  said  Charles  W.  Cole  agreed  on  the  18th  day  of 
November,  1904,  to  employ  one  John  B.  Scohy,  for  nine  months 
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from  October  1st,  1904,  at  the  rate  of  $150  per  month  to  man- 
age and  superintend  said  factory  until  all  debts  against  said 
factory  were. paid  and  fully  discharged. 

**Now,  therefore,  this  further  agreement  made  and  entered 
into  this  19th  day  of  November,  1904,  by  and  between  Charles 
W.  Cole  and  John  B.  Scohy,  witnesseth: 

**That  as  an  inducement  and  further  consideration  for  John 
B.  Scohy  to  exert  his  utmost  efforts  to  manage  and  superintend 
said  factory  well  and  to  satisfy  the  existing  debts  as  soon  as  pos- 
sible, the  said  Charles  W.  Cole  hereby  agrees  to  pay  the  said 
John  B.  Scohy  the  sum  of  $2,000  as  a  bonus  at  the  time  said 
debts  are  paid  and  discharged. 

**In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  this  19th  day  of  November,  1904. 

**JoHN  B.  Scohy, 
"Charles  W.  Cole.'' 

In  pursuance  of  the  agreements  the  plaintiff  superintended 
and  managed  the  factory  for  the  nine  months  from  October  1, 
1904,  to  July  1,  1905,  *'and  did  exercise  and  put  forth  his  ut- 
most efforts  and  rendered  the  defendant  extraordinary  services 
therein,  and  did  pay  off  and  discharge  all  of  the  debts  and  obliga- 
tions." The  defendant  paid  the  plaintiff  the  $150  per  month 
for  the  term  of  employment,  according  to  the  terms  of  the  first 
contract,  but  refused  to  pay  $2,000  mentioned  in  the  second 
agreement,  and  the  suit  is  to  recover  that  sum. 

The  ground  of  the  demurrer  is,  that  there  was  no  considera- 
tion for  the  promise  to  pay  the  $2,000 ;  that  the  plaintiff  did  not 
agree  to  do,  and  did  not  do  anything  more  than  he  was  legally 
bound  to  do  under  the  first  agreement. 

Counsel  for  the  demurrer  in  support  of  their  argument  cite  the 
case  of  Harris  v.  Watson,  1  Peake  N.  P.  (Ed.,  1795),  72.  In 
that  case  it  appears  that  the  master  of  a  ship  promised  his  crew 
an  addition  to  their  fixed  wages,  in  consideration  of,  and  as  an 
inducement  to  their  extraordinary  exertions  during  a  storm. 
This  promise  was  held  to  be  nudum  pactum;  the  voluntary  per- 
formance of  an  act  which  it  was  before  legally  incumbent  upon 
the  party  to  perform,  being  in  law  an  insufficient  consideration. 
Storms  and  their  consequent  perils  at  sea  are  incident  to  the  em- 
ployment of  sailors,  and  in  their  contract  of  employment  sea- 
men impliedly  agree  '  *  to  put  forth  their  utmost  efforts,  and  reu- 
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der  extraordinary  services,'*  when  the  necessity  arises,  to  save 
the  ship  and  cargo  from  wreck  and  loss.  It  was  on  this  ground 
that,  in. the  case  cited,  the  court  held  the  sailors  not  entitled  to 
recover;  otherwise,  it  would  not  have  been  **an  act  which  it 
was  before  legally  incumbent  on  them  to  perform." 

We  are  imable  to  see  the  analog^'  between  the  case  cited  and 
the  case  at  bar,  claimed  by  counsel  for  the  demurrer  in  his  ar- 
gument. The  facts  of  the  petition  do  not  show  that  the  Sun 
glass  factor}',  or  the  defendant's  claim  against  the  company,  was 
a  distressed  vessel  tossed  about  upon  the  angry  and  tempestuous 
financial  waves  of  the  times,  whieh  threatened  immediate  de- 
struction. And  if  so,  then  that  condition  existed  when  the  first 
contract  was  made,  and  that  fact  destroys  the  analogy. 

The  case  of  Ward  v.  The  Board  of  Education  of  Toledo,  21 
C.  C,  699,  is  cited.  Ward  was  employed  as  the  superintendent 
of  the  public  schools  of  the  city  of  Toledo  at  a  salary  of  $1,800 
per  year.  His  term  of  employment  commenced  on  February  1, 
1898,  and  continued  till  July  1,  1899.  He  entered  upon  the 
performance  of  his  duties,  and  on  April  4,  1898,  by  reason  of  the 
meritorious  services  of  their  superintendent,  the  board  attempted 
voluntarily  to  increase  his  salary  to  $2,500  per  year  from  April  1, 
1898,  to  the  close  of  the  term  of  employment.  Nothing  had  been 
done  or  promised  by  Ward  outside  of  his  duties  as  superin- 
tendent. He  received  his  salary  of  $1,800  but  the  board  re- 
fused to  pay  the  $700  excess,  for  which  he  brought  suit.  It 
was  held  he  could  not  recover,  because  the  promise  of  the  board 
to  pay  the  $700  per  annum  additional  was  without  consideration. 

The  case  of  Davis  &  Co.  v.  Morgan,  117  Ga.,  504  (s.  c.  43  S.  E., 
732;  61  L.  R.  A.,  148),  is  also  cited.  Morgan  was  an  employe 
of  Davis  &  Co.  for  one  year  at  $40  per  month.  ''After  the  con- 
tract had  been  in  force  for  some  time,  ]\Iorgan  received  an  offer 
of  $65  per  month  from  a  company  in  Florida,  and  mentioned  the 
fact  to  Davis,  saying  that  of  course  he  would  not  go  without 
consent.''  Davis  &  Co.  then  told  IVIorgan  that  they  would  give 
him  $120  extra  compensation  if  he  w^ould  stay  till  the  end  of 
the  year  and  work  satisfactorily.  Morgan  brought  suit  for  the 
extra  compensation  promised,  but  failed  to  recover.  The  court 
said: 
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**  Morgan  had  agreed  to  work  for  twelve  months  at  the  price 
promised,  and  if  during  the  term  he  had  agreed  to  receive  less, 
the  employer  would  still  have  been  liable  to  pay  him  the  full 
$40  per  month.  On  the  other  hand,  the  employer  could  not  be 
forced  to  pay  more  than  the  contract  price.  He  got  no  more 
services  than  he  had  already  contracted  to  receive,  and  accord- 
ing to  an  almost  unbroken  line  of  decisions  the  agreement  to  give 
more  than  was  due  was  a  nudum  pactum,  and  void,  as  having  no 
consideration  to  support  the  promise.'* 

These  authorities,  we  think,  are  clearly  distinguishable  from 
the  case  at  bar.  In  neither  case  was  anything  given  or  prom- 
ised that  w^as  not  embraced  within  the  terms  of  the  original  con- 
tract.  But  in  the  case  before  us,  the  plaintiff,  under  the  terms 
of  his  original  agreement,  was  legally  bound  to  render  ordinary 
services,  or  reasonably  efficient  services  only.  He  was  not  bound 
to  **put  forth  his  utmost  efforts,"  **or  to  render  extraordinary 
services."  They  were  beyond  and  outside  the  terms  of  his  con- 
tract, legally  construed.  Extraordinary  services,  the  result  of 
utmost  efforts,  would  mean  the  doing  of  things  not  pertaining 
or  incident  to  the  duties  of  a  superintendent;  it  would  mean 
longer  hours  of  service;  it  would  mean^  in  short,  the  doing  of 
everything  by  the  superintendent  that  would  be  of  benefit  to  the 
concern,  at  whatever  cost  of  comfort,  time  or  labor. 

The  court  in  their  opinion  in  the  case  last  cited,  give  expres- 
sion to  the  following  language,  which  I  think  is  significant : 

**If  there  had  been  any  change  in  the  hours,  services,  or 
character  of  work,  or  other  consideration  to  support  the  promise 
to  pay  the  increased  wages,  it  would  have  been  enforceable." 

The  plaintiff's  promise  in  the  second  agreement  **to  exert  his 

utmost  efforts,  "implies  a  change  in  hours,  services  and  char- 
acter of  his  work,  and  was  a  good  consideration  for  the  prom- 
ise of  the  defendant  to  pay  him  the  $2,000  additional  compensa- 
tion. 

The  demurrer  is  overruled. 
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AS  TO  RECEIVERSHIP  ON  PETITION  OF  A  MINORITY 

STOCKHOLDER. 

Common  Pleas  Court  of  Hamilton  County. 

WiLUAM  L.  Divine  v.  The  Auto  Motor  Car  Company  bt  al. 

Decided.  November,   1909. 

Corporations — Right  of  a  Minority  Btockholder  to  Maintain  an  Action 
for  a  Receiver — Allegations  Which  are  Qood  Against  Demurrer — 
Pleading, 

A  petition  by  a  minority  stockholder  for  the  appointment  of  a  re- 
ceiver, accounting  and  dissolution  of  the  corporation  is  good  against 
demurrer,  when  there  are  allegations  of  fraudulent  conduct  on  the 
part  of  the  managing  directors  of  the  company  who  are  also  the 
majority  stockholders,  appropriation  of  the  assets  of  the  company 
by  such  stockholders,  and  that  the  business  is  being  run  at  a  loss. 

Wm.  C.  McLean,  for  plaintiflf. 
Alfred  Mack,  contra. 

O'CONNELL,  J. 

The  plaintiflf,  a  stockholder  of  the  defendant  company,  brings 
suit  praying  for  an  accounting,  an  injunction,  a  dissolution  of 
the  company,  and  the  appointment  of  a  receiver  to  take  charge 
of  its  aflfairs.    The  defendant  company  files  a  general  demurrer. 

The  petition  alleges  fraudulent  conduct  on  the  part  of  the 
managers  or  the  managing  directors,  who  are  also  the  majority 
stockholders  of  the  company.  It  alleges  a  fraudulent  com- 
mingling of  the  assets  of  this  company  with  the  assets  of  other 
companies  of  which  the  offending  stockholders  are  also  stock- 
holders. 

It  alleges  an  appropriation  of  the  assets  of  the  defendant  com- 
pany by  these  same  stockholders  in  payment  of  alleged  debts  due 
to  themselves  in  fraud  of  the  rights  of  bona  fide  creditors. 

It  alleges  that  the  company  has  been  run  at  a  loss  for  two 
years  last  past. 

It  alleges  that  the  majority  stockholders,  who  are  the  man- 
agers of  the  company,  have  established  a  rival  company  in  the 
premises  supposed  to  be  occupied  by  the  defendant  company  and 
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are  diverting  the  business  of  the  defendant  company  to  this 
rival  company,  in  which  they  also  are  the  chief  stockholders.  All 
of  this  being  alleged  to  be  to  the  great  damage  of  the  said  stock- 
holder, who  sues  on  behalf  of  himself  and  other  minority 
stockholders. 

In  Hawes  v.  Oakland,  104  II.  S.,  450,  the  Supreme  Court  of 
the  United  States  has  laid  down  certain  grounds  upon  which 
minority  stockholders  have  a  right  to  bring  a  suit  in  equity 
against  a  corporation  to  obtain,  a  redress  of  their  grievances. 

At  page  460  these  are  enumerated,  and  among  others  we  find 
the  following: 

**Such  a  fraudulent  transaction  completed  or  contemplated  by 
the  acting  managers,  in  connection  with  some  other  party,  «)r 
among  themselves,  or  with  other  shareholders  as  will  result  in 
serious  injury  to  the  corporation  or  to  the  interests  of  the  other 
shareholders. 

« 

**  Where  the  board  of  directors,  or  a  majority  of  them,  are 
acting  for  their  own  interest,  in  a  manner  destructive  of  the 
corporation  itself,  or  of  the  rights  of  the  other  shareholders. 

**  Where  the  majority  of  the  shareholders  themselves  are  op- 
pressively and  illegally  pursuing  a  course  in  the  name  of  the 
corporation,  which  is  in  violation  of  the  rights  of  the  other 
shareholders,  and  which  can  only  be  restrained  by  the  aid  of  a 
court  of  equity. 


ij 


While  the  petition  does  not  in  express  terms  state  that  a  ma- 
jority of  the  board  of  directors  are  engaged  in  the  alleged  fraudu- 
lent conduct  as  suggested  in  the  second  ground  cited  above,  such 
inference  can  be  drawn  from  the  petition  from  the  other  facts 
alleged. 

But  the  petition  clearly  and  unequivocally  brings  itself  within 
the  provisions  of  the  other  two  grounds  quoted. 

In  the  very  well  considered  case  of  Heintzman  v.  Tenacity 
Loose  Leaf  Metal  Company,  4  Ohio  Law  Rep.,  552,  Judge  Hoff- 
heimer  of  the  Superior  Court  of  Cincinnati  holds  that : 

**A  defendant  corporation  will  not  be  heard  to  complain  of 
failure  on  the  part  of  a  stockholder,  asking  for  a  receiver  and 
accounting,  to  exhaust  his  rights  within  the  corporation,  where 
the  stockholder  charges  waste  of  corporate  property  and  fraud  in 
its  sale,  and  proffers  evidence  in  support  of  his  charges;    nor 
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is  it  necessary  under  such  circumstances  that  the  corporation  it- 
self bring  the  suif 

The  allegations  of  the  petition  in  the  case  at  bar  are  such  that 
if  they  are  true,  it  would  be  unreasonable  to  require  the  plaintiff 
to  have  the  corporation  itself  bring  suit  to  redress  the  fraudulent 
acts  complained  of,  or  seek  to  adjust  the  difficulties  within  the 
corporation  itself. 

As  to  what  proof  plaintiff  at  a  hearing  should  present  in  sub- 
stantiation of  his  allegations,  is  a -matter  not  now  to  be  con- 
sidered. The  petition  states  a  good  cause  of  action  and  the  de- 
murrer should  be  overruled. 


ACTION  FOR  RECOVERY  ON  GUARANTEED  STOCK. 

Common  Pleas  Court  of  Licking  County. 

Oriel  C.  Jones  v.  Christian  P.  Jaeger  et  al. 

Decided,  April  Term,  1909. 

Pleading — Agreement  to  Pay  Face  Value  for  Guaranteed  Stock  upon 
Demand  on  a  Certain  Day — Necessary  Allegations  in  a  Petition  to 
Enforce  the  Agreement. 

Where  stock  sold  under  an  agreement  whereby  the  seller  guarantees 
the  payment  of  dividends  and  binds  himself  to  take  the  stock 
back  at  its  face  value  upon  demand  at  the  end  of  a  stipulated 
period,  it  is  the  duty  of  the  purchaser,  in  the  event  he  desires  to 
hold  the  seller  to  his  agreement,  to  appear  at  his  office  on  the  day 
named  and  tender  back  the  stock  and  demand  payment  for  the 
stock;  and  a  petition  for  recovery  under  such  an  agreement  is 
demurrable  which  does  not  allege  such  demand  and  tender  back 
of  the  stock  on  the  date  named  in  the  agreement. 

« 
Fred.  C.  Rector  and  Hmythe  &  Smythe,  for  plaintiff. 

HugginSf  Unggins  rf-  Johnson,  contra. 

Seward,  J.   (orally). 

This  case  is  submitted  to  the  court  upon  a  general  demurrer 
to  the  petition.    It  is  an  action  brought  by  Jones  v.  Jaeger  et  al 
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to  recover  a  certain  sum  of  money,  damages  for  breach  of  con- 
tract. The  petition  in  substance  alleges  that  on  the  15th  day 
of  February,  1901,  Jones  received  from  the  defendants,  in  ex- 
change for  certain  real  estate,  fifty  shares  of  the  preferred  stock 
of  the  Columbus  Ice  &  Cold  Storage  Company;  that  said  stock 
was  in  two  certificates  numbered  t€n  and  eleven  on  the  books 
of  the  said  company,  and  was  of  the  par  value  of  five  thousand 
dollars.  At  the  time  of  this  transaction,  on  the  15th  day  of 
February,  ipOl,  the  defendants  entered  into  a  contract  with 
the  plaintiff  whereby  the  defendants  guaranteed  that  the  semi- 
annual dividends  of  three  per  cent,  on  said  stock,  payable  on  the 
second  days  of  January  and  July  of  each  year,  for  a  term  of 
five  years  from  February  14th,  1901,  would  be  paid  by  said 
company,  and  that  on  the  failure  of  said  company  to  pay  said 
dividends  as  they  became  due  that  the  defendants  would  pay  the 
same  to  the  plaintiff;  that  the  defendants  further  agreed  that 
at  the  end  of  a  term  of  five  years  from  February  14,  1901,  on 
demand  made  by  the  plaintiff,  they  would  pay  the  plaintiff,  on 
surrender  of  said  certificates,  the  par  value  thereof,  with  any 
accrued  dividends  that  might  be  unpaid;  that  the  object  and 
intent  thereof  wfts  that  the  said  defendants  did  thereby  guar- 
antee to  plaintiff,  or  to  the  legal  holder  of  the  said  stock,  the 
regular  semi-annual  di*vidends  of  three  per  cent.,  and  that 
plaintiff  or  such  holder  of  said  stock  should  have  the  option  at 
the  end  of  February  14,  1906,  to  elect  to  keep  the  said  stock  with- 
out guarantee,  or  to  receive  in  cash  the  par  value  thereof;  that 
about  the  last  of  January  or  the  first  day  of  February,  1906,  the 
plaintiff  notified  the  defendants,  in  writing,  that  he  demanded 
on  February  15,  1906,  in  cash,  the  par  value  of  said  stock,  to- 
gether with  any  dividends  that  might  be  accrued  thereon,  and 
offered  to  surrender  to  the  defendants  his  certificates  for  said 
stock,  and  further  notified  the  said  defendants  that  he  was  at 
said  time  in  the  state  of  California,  and  that  upon  his  return  to 
the  state  of  Ohio  he  would  expect  the  payment  in  cash  of  said 
sum  of  five  thousand  dollars,  in  accordance  with  said  contract. 
He  further  alleges  that  he  returned  about  May  1,  1906,  three  or 
four  months  after  the  time  for  the  tender  of  this  stock,  and  his 
right  to  receive  the  five  thousand  dollars  in  lieu  of  the  stock 
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which  he  had  held  up  to  that  time;  that  then  he  tendered  the 
stock  to  the  defendants,  and  demanded  the  five  thousand  dol- 
lars; that  they  made  some  representations  to  him  by  which  he 
was  induced  to  withdraw  the  tender,  and  still  continue  to  keep 
the  stock. 

Fraud  is  alleged  in  that  the  representations  were  made  to  him 
fraudulently,  and  that  they  paid  dividends,  not  out  of  earning 
of  the  company,  but  from  some  other  source,  and  that  he  was  in- 
duced to  keep  the  stock.  ^  ^ 

Under  the  contract,  as  the  court  views  it,  it  was  the  duty  of 
Mr.  Jones,  five  years  after  February  14,  1901,  to  appear  at  the 
place  of  business  of  the  defendants  and  make  his  demand  for 
the  five  thousand  dollars;  and  not  only  to  make  his  demand  for 
the  five  thousand  dollars,  but  to  then  tender  the  stock  back  to 
Jaeger ;  that  he  was  entitled  to  receive  the  five  thousand  doUara 
at  that  time ;  that  they  were  entitled  to  the  certificates  of  stock, 
and  that  they  should  be  transferred  back  to  them,  so  that  they 
could  handle  them  after  that  time. 

Mr.  Jones  does  not  allege  in  the  petition  that,  at  that  time, 
he  tendered  them  back  the  stock,  or  at  the  end  of  the  five-year 
period  from  February  15,  1901,  which  would  be  February  14, 
1906.  He  nowhere  alleges  that  at  that  time  he  demanded  the 
five  thousand  dollars,  or  tendered  the  stock. 

The  court  thinks  this  demurrer  is  well  taken,  and  it  may  be 
sustained,  and  exceptions. 
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INDUCING  OFFENSES  AGAINST  THE  UQUOK  LAWS. 

Common  Pleas  Court  of  Hamilton  County. 

Carrie  King  v.  C.  C.  Richardson.  Auditor,  et  al  and 
Margaret  Hall  v.  CnARiiES  E.  Roth. 

Decided,  April  14,  1909. 

Intoxicating  Liquors — Procurement  of  Sales  for  the  Purpose  of  Assess- 
ing Dow  Tax  against  the  Sellers — Testimony  of  Men  so  Engaged 
icithout  Weight — Entry  on  Dow  Tax  Duplicate  not  Prima  Facie 
Evidence  of  Traffic  in  Intoxicating  Liquors — Household  Goods  can 
not  he  Distrained  for  Dow  Tax — Rights  of  Innocent  Chattel  Mort- 
gagees, 0 

1.  The  employment  by  the  state  dairy  and  food  department  of  men 

known  as  inspectors  who  are  charged  with  the  duty  of  inducing 
keepers  and  inmates  of  brothels  to  sell  intoxicating  liquor,  in 
order  that  Dow  law  taxes  may  be  assessed  against  them,  is  not 
in  harmony  with  the  manifest  intention  of  the  Legislature  in 
enacting  statutes  forbidding  such  sales  and  providing  penalties  for 
violation  thereof;  and  a  single  sale,  made  under  such  circum- 
stances, does  not  raise  a  presumption  that  other  like  sales  were 
made,  nor  does  it  afford  proof  that  the  business  of  trafficking  in 
intoxicating  liquors  was  being  carried  on  within  the  meaning  of 
the  Dow  law. 

2.  The  testimony  of  men  thus  employed  to  ensnare  women  into  making 

unlawful  sales  of  intoxicating  liquor  is  entitled  to  no  greater 
credence  than  that  of  the  women  against  whom  the  information 
is  laid. 

3.  An  erroneous  entry  on   a   Dow   tax   duplicate  does  not  constitute 

prima  facie  evidence,  within  the  meaning  of  Section  1104,  that  the 
person  so  characterized  is  engaged  in  the  business  of  trafficking 
in  intoxicating  liquor. 

4.  Household  goods,  such  as  beds,  chairs,  carpets,  etc.,  are  not  such 

goods  and  chattels  as  are  uded  in  the  business  of  trafficking  in  in- 
toxicating liquor,  and  as  against  a  mortgagee  in  good  faith  can  not 
be  distrained  for  non-payment  of  Dow  tax. 

W.  M.  Tugman,  for  plaintiff. 
Alfred  Bettman,  for  defendants. 

Gorman,  J. 

This  is  an  action  to  enjoin  the  auditor  and  treasurer  of  Hamil- 
ton county  from  collecting  by  distress  on  the  goods  and  chattels 
of  plaintiff.  $316.46,  claimed  to  be  due  on  account  of  the  Uw 
assessed  for  the  business  of  trafficking  in  intoxicating  liquors 
at  No.  210  West  Eighth  street  in  Cincinnati, 
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Plaintiff  is  shown  to  be  the  owner  of  said  house,  210  West 
p]ighth  street. 

There  is  an  entr^'  on  the  liquor  tax  duplicate  of  Hamilton 
pountv  for  the  vear  1908  as  follows: 

**  Carrie  Earl,  210  Edst  Eighth  street,  ward  six,  commencing 
business  February  19,  $263.72." 

Plaintiff's  property  wherein  she  resided  on  February  19,  1908, 
is  in  the  ninth  ward  of  said  city,  210  West  Eighth  street  and 
not  in  the  sixth  ward,  the  distance  between  the  two  numbers 
l>eing  more  than  four  city  squares. 

The  evidence  of  the  two  inspectors,  Bamber  and  Dennis,  is  to 
the  effect  that  on  Febmarj'  19, 1908,  they  went  to  a  house,  No.  210 
West  Eighth  street,  and  asked  for  Carrie  Earl;  that  a  woman 
came  to  the  door  and  admitted  them,  and  said  she  was  the  land- 
lady, Carrie  Earl.  The  inspeetx)rs  asked  for  a  quart  bottle  of 
beer  each  and  they  were  brought  to  them  in  a  short  time  for 
which  they-  each  paid  twenty-five  cents  and  in  a  short  time 
thereafter  they  left  the  house.  This  occurred  betw^een  9  and 
9;40  o'clock  at  night.  Neither  of  the  inspectors  had  ever  seen 
the  woman  before  or  been  in  that  house  previous  thereto*  It 
was  apparently  a  private  dwelling-house,  but  in  reality  either 
a  house  of  ill-fame  or  an  assignation  house,  perhaps  the  latter. 
The  plaintiff  was  in  court  but  the  inspectors  failed  to  identify 
her  as  the  person  who  admitted  them  into  the  holise  or  w^ho 
})rought  them  the  beer. 

The  plaintiff  testified  that  she  never  sold  or  gave  any  beer  to 
the  inspectors  on  said  night;  that  she  kept  no  beer  in  her  house 
and  never  sold  any  beer  therein.  The  inspectors  said  they  w'ould 
not  know  the  woman  who  let  them  into  the  house  or  the  w^oman 
who  brought  the  beer.  They  came  from  up  in  the  state  where 
their  homes  are  and  were  here  in  Cincinnati  to  get  evidence 
against  persons  conducting  houses  of  ill-fame  and  assignation 
houses  engaged  in  the  business  of  trafficking  in  intoxicating 
liquors,  so  as  to  charge  them  with  the  payment  of  the  t^x.  They 
were  given  the  name  of  Carrie  Earl,  210  West  Eighth  street 
among  other  places  to  visit.  When  going  to  an  assignation  house, 
their  custom  was  to  *'pick  up"  street  w^alkers,  or  women  on  the 
street  who  were  out  to  ply  their  trade.  In  this  case  the  inspec- 
tors picked  up  two  women,  went  to  the  house  of  plaintiff,  hired 
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and  paid  one  dollar  each  for  a  room  and  procured  or  bought  the 
beer  as  before  stated.  All  this  expense  is  charged  up  to  the  state 
of  Ohio. 

Now  it  is  contended  that  the  entry  above  set  out  on  the  dupli- 
cate makes  out  a  prima  facie  case  against  plaintiff.  Section  1104, 
Revised  Statutes,  provides  that  a  eertitied  copy  of  the  entry  on 
the  duplicate  shall  be  prima  facie  evidence  on  the  trial  of  the 
amounts,  validity  and  non-payment  of  said  taxes.  But  if  the 
evidence  discloses  that  the  entry  on  the  duplicate  is  erroneous, 
as  it  was  in  the  case  at  bar.  at  least  there  was  no  entry  against 
Carrie  Earl  or  Carrie  King,  210  West  Eighth  street,  ninth  ward, 
and  that  being  the  place,  where  it  is  admitted  and  shown  that 
Carrie  Earl  or  Carrie  King  resided  and  where  it  is  claimed  the 
business  was  carried  on,  this  entry  caii  not  l>e  prima  facie  evi- 
dence of  the  fact  that  Carrie  Earl  was  engaged  in  the  business 
of  trafficking  in  intoxicating  liciuors  at  any  other  i)lace  than 
210  East  Eighth  street,  sixth  ward. 

The  question  then  arises,  was  plaintiff  under  the  name  of 
Carrie  Earl  engaged  in  the  business  of  trafficking  in  intoxicating 
liquors  at  210  West  Eighth  street,  ninth  ward  of  Cincinnati,  on 
Pebruarj'  19,  1908?  • 

In  the  opinion  of  the  court  the  defendant's  ca.se  is  not  helped 
or  made  out  by  the  entry  on  the  duplicate  for  the  reasons  stated. 
and  the  case  must  stand  or  fall  on  the  evidence  of  the  inspectors 
and  the  plaintiff  together  with  the  surrounding  circumstances, 
and  unaided  by  the  entry  on  the  duplicate.  It  is  true,  as  counsel 
for  defendants  contend,  that  the  treasurer  may  proceed  to  dis- 
train and  collect  without  making  an  entry  on  the  duplicate,  by 
virtue  of  Section  4364-12,  Revised  Statutes,  but  it  must  appear 
that  the  person  whose  property  is  about  to  be  seized  on  distress, 
is  or  has  been  engaged  in  th^  business — admitting  for  the  sake 
of  the  argument  that  the  testimony  of  the  two  inspectors  is  un- 
disputed. I  am  of  the  opinion  that  the  procuring  of  the  beer 
in  the  house  of  the  character  which  i)laintiff  is  shown  to  hiivt* 
been  conducting  and  in  the  way  this  beer  was  procured  does  not 
show  that  plaintiff  was  carrying  on  the  said  business. 

The  presumption,  if  there  is  a  presumption  to  be  indulged  in. 
would  be  against  that  fact,  because  such  sales  are  prohibited  in 
such  places  under  severe  penalties  under  Sections  4364-1  to  4364-8 
and  Section  6943-5,  Revised  Statutes,  and  there  would  he  in  a 
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criminal  case  imder  these  sections  a  presumption  of  innocence 
until  the  fact  of  guilt  were  shown.  In  this  connection  it  seems 
to  the  court  that  the  state  which  prohibits  under  severe  penalties 
the  traflfie  in  intoxicating  liquors,  even  the  giving  away  thereof 
in  such  places  as  houses  of  ill-fame  and  assignation  houses,  can 
hardly  be  justified  in  employing  agents  in  the  revenue  depart- 
ment and  for  the  purpose  of  raising  revenue  to  t^mpt  and  induce 
the  keepers  of  such  houses  to  violate  the  law  in  order  to  enable  the 
state  to  profit  by  the  act  of  violating  a  law  intended  to  minimize 
the  evils  connected  with  such  houses.  There  is  no  equity  or 
justice  in  allowing  the  state  to  profit  by  employing  and  paying 
agents  to  bring  about  a  violation  of  some  of  its  most  salutary 
laws.  Perhaps  the  fault  lies  in  our  bad  system  of  taxation, 
whereby  the  state  seems  to  be  willing  to  reach  out  by  the  hand 
of  the  tax  gatherer  and  lay  hold  of  any  thing,  object,  business 
or  calling  which  will  enable  it  to  raise  revenue  regardless  of 
any  moral  question  that  might  be  involved  in  the  lev>'ing  and 
collecting  of  taxes. 

I  am  of  the  opinion  that  the  evidence  in  this  case  does  not  show 
that  the  plaintiff  was  engaged  in  the  business  of  traflScking  in 
intoxicating  liquors  at  the  times  claimed  by  defendants,  and 
that  the  two  sales  claimed  to  have  been  made  do  not  constitute 
the  carrying  on  of  the  business;  and  unless  the  court  is  to  pre- 
sume, from  the  fact  that  these  sales  were  made,  that  it  was  the 
customary  practice  to  make  sales  in  plaintiff's  house,  then  it  ap- 
pears to  the  court  that  the  evidence  does  not  support  the  defend- 
anfK  contention  that  plaiiltiff  was  engaged  in  said  business. 

• 

In  Vnivarsity  Club  of  Cincinnati  v.  Rattcrmann,  3  C.  C,  18, 
our  circuit  court  held,  using  the  language  of  Judge  James  M. 
Smith : 

**It  was  hardly  the  intention  of  the  Legislature  to  make  per- 
sons or  corporation  liable  to  assessment  for  a  single  sale  of 
liquor,  or  it  may  be  for  two  or  three  isolated  sales — but  to  require 
those  who  do  it  habitually,  to  pay  the  tax  therefor. ' ' 

To  the  same  effect  is  the  opinion  of  Judge  Rufus  B.  Smith  in 
the  case  of  Voss  &  Co.  v.  Hagerty,  26  Bull.,  268 : 

*'But  while  the  tax  must  be  paid  by  every  person,  *  •  • 
for  each  place  where  the  traffic  in  intoxicating  liquors  is  carried 
on.  the  law  does  not  require  a  separate  tax  to  be  paid  for  every 
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place  where  a  sale  is  made,  unless  the  sale  in  such  place  is  in 
pursuance  of  a  'business'  carried  on  in  that  place.  The  tax  is 
not  upon  a  single  sale,  but  upon  the  'business'  of  'buying  and 
selling'  or  'procuring  and  selling.'  An  occasional  sale  at  a 
place  by  an  agent  who  does  not  transport  the  liquor  to  the  place, 
but  solicits  the  sale  of  the  liquor  located  in  another  place,  does 
not  of  itself  necessarily  subject  the  principal  to  an  additional 
tax  in  that  place." 

Citing  with  approval  University  Club  of  Ciiicimiati  v.  Ratter- 
mann,  supra,  and  quoting  the  above  language  of  Judge  J.  M. 
Smith. 

See,  also,  Miller  v.  State,  3  Ohio  St.,  475,  476,  488,  489;  Harris 
V.  State,  50  Ala.,  127,  130;  Warren  v.  Shook,  91  U.  S.,  711  (23 
L.  Ed.,  421) ;  21  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  811;  Weil 
V.  State,  52  Ala.,  19;  United  States  v.  Kentoii,  2  Bond,  97  (26 
Fed.  Cas.,  763) ;  Mercer  Co,  v.  Helm,  102  Cal,  159,  168,  169; 
State  ▼.  Barnes,  126  N.  C,  1063;  Stanford  v.  State,  16  Tex. 
App.,  331. 

As  to  the  cases  cited  by  counsel  for  defendants  on  this  ques- 
tion of  a  single  sale  or  two  or  three  sales  constituting  a  "busi- 
ness" or  being  acts  from  which  the  court  will  infer  that  the  per- 
son making  the  sales  was  engaged  in  the  "business,"  the  court  is 
of  the  opinion  that  they  can  be  distinguished  from  the  case  at 
bar. 

In  DeMonte  v.  Pabst,  14  Dec,  97,  there  were  two  sales  made 
in  different  months,  and  it  was  further  shown  that  the  person 
making  the  sales  had  taken  out  and  held  at  the  times  of  the 
sales  a  government  license,  or  United  States  special  tax,  and  by 
the  provisions  of  Section  4364-15,  Revised  Statutes,  this  fact 
may  be  offered  in  proof  that  the  person  taking  out  this  license  or 
paying  this  United  States  special  tax  is  engaged  in  the ' ' business" 
and  shall  be  prima  facie  evidence  of  the  fact  that  such  person  is 
actually  engaged  in  the  "business,"  etc.,  within  the  meaning  of 
Sections  4369-9  to  4364-23,  Revised  Statutes.  Volk  v.  Westerville, 
3  N.  P. — ^N.  S.,  241,  was  a  criminal  case  where  the  accused  was 
charged  with  unlawfully  keeping  a  place  where  intoxicating 
liquors  were  sold  at  retail.  It  is  impossible  from  the  decision  to 
determine  under  what  section  of  the  statutes  the  accused  was  con- 
victed. If  it  were  under  Section  6942  then  this  decision  is  not 
in  harmony  or  accord  with  the  Ohio  authorities.    See  McOuire 
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V.  State,  42  Ohio  St.,  530;     Oshe  v.  State,  37  Ohio  St.,  494; 
Johnston  v.  State,  23  Ohio  St.,  556. 

If  the  conviction  was  under  some  one  of  the  numerous  stat- 
utes prohibiting  sales  on  certain  days,  at  certain  places,  or  to 
certain  persons,  then  no  doubt  a  single  sale  would  be  suflScient 
to  convict,  but  this  would  not  prove  that  the  person  making  the 
sale  was  engaged  in  the  business  of  trafficking  in  intoxicating 
liquors. 

In  the  case  of  Leonard  v.  Bowlatid,  4  N.  P. — N.  S.,  577,  the 
court  does  not  hold  that  one  or  two  or  more  sales  constitute  a 
case  of  engaging  in  the  ** business,"  but  on  pages  580  and  581 
that  this  sale  must  be  taken  in  connection  with  the  fact  that  the 
plaintiff  by  her  own  admission  was,  up  to  a  short  time  before  these 
sales,  engaged  in  the  business  and  that  she  was  buying  from  a 
nearby  saloon  over  the  back  fence  at  fifteen  cents  a  bottle  and 
selling  at  a  profit  of  eighty-five  cents  a  bottle,  and  th^  facts 
together  with  the  fact  that  she  was  charged  on  the  duplicate  with 
being  engaged  in  the  business  made  out  a  prima  facis  case  which 
she  failed  to  overcome.  This  court  is  not  disposed  to  go  beyond 
the  holding  in  this  last  c^ise  cited  and  is  inclined  to  say  with  all 
due  respect  to  the  distinguished  jurist  who  delivered  the  opin- 
ion, that  the  presumption  in  favor  of  the  state  in  that  case  was 
stretched  to  its  furthermost  limits. 

I  do  not  deem  it  necessary  to  decide  whether  or  not  the  person 
who  procured  the  beer  for  the  state's  agents  at  the  house  of 
plaintiff  was  acting  as  agent  for  the  purchasers  of  the  beer  or 
of  the  owner  of  the  house.  Certain  it  is  that  there  might  have 
been  inmates  of  that  house  who  were  not  servants  or  employes  of 
in  procuring  beer  from  some  outside  source  of  supply.  It  seems 
to  the  court  that  the  evidence  should  fairly  satisfy  the  mind  of 
an  ordinary  man  that  such  business  was  then  carried  on  in  that 
house,  before  holding  that  the  burden  of  this  tax  should  be  as- 
sumed and  paid  by  this  woman.  I  am  not  satisfied  that  such  was 
the  ease  and  therefore  an  injunction  will  be  granted  as  prayed 
for  in  the  petition. 
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Margaret  Hall  v.  Charles  E.  Roth. 

Moses  Ituskin,  for  plaintiff. 

J,  L.  Kohl,  for  E.  Kleeman  &  Co. 

Alfred  Bettman,  for  defendant. 

Gorman,  J. 

The  evidence  in  this  case  shows  that  plaintiff  occupied  a  four- 
room  flat  in  the  building  known  as  No.  519  Smith  street,  Cincin- 
nati, between  January  1,  1908,  and  April  8,  1908;  that  on  or 
about  January  10,  1908,  two  inspectors  from  the  dairy  and 
food  commissioner's  office  visited  Margaret  Hall  about  9  o'clock 
at  night  and  were  admitted  to  her  apartments.  They  testified 
that  there  was  present  with  plaintiff  in  her  flat  another  woman ; 
that  Margaret  Hall,  when  the  inspectors  came  into  the  kitchen 
of  the  four-room  flat,  was  ironing  and  that  she  asked  the  in- 
spectors to  buy  some  beer  and  they  thereupon  consented  and  she, 
the  plaintiff,  took  two  quart  bottles  of  beer  from  an  ice  box  in 
the  kitchen  and  charged  them  fifty  cents  each  for  a  quart  bottle 
of  beer  which  they  drank  with  the  women  and  went  awa3^  There 
is  a  conflict  of  testimony  about  the  relative  location  of  the 
rooms,  the  exits  and  the  entrances  thereto  and  as  to  the  fur- 
niture therein.  ^largaret  Hall  denied  that  she  ever  saw  the  men 
or  sold  them  any  beer,  denied  that  there  was  any  woman  stay- 
ing with  her  in  the  flat  but  said  she  lived  there  with  a  gentle- 
man friend  and  that  he  paid  the  rent  for  the  flat.  It  was  a  plaeo 
not  adapted  to  the  sale  of  intoxicating  liquors  but  on  the  con- 
trary according  to  the  testimony  of  all  persons  was  fitted  up. 
adapted  for,  and  apparently  intended  to  be  used  as  a  place  of 
residence  of  two  or  three  or  four  persons.  The  furniture  and 
household  goods  contained  in  the  flat  Were  covered  by  a  chattel 
mortgage  to  Edward  Kleeman  &  Co.,  executed  long  prior  to  the 
time  when  Margaret  Hall  is  claimed  to  have  commenced  the  busi- 
ness of  trafficking  in  intoxicating  liquors.  On  the  trial  the  in- 
spectors failed  to  identify  Margaret  Hall  as  the  person  whom 
they  saw  in  the  kitchen  of  the  flat  and  from  whom  they  claimed 
to  have  purchased  the  beer.  The  entry  on  the  duplicate  against 
Margaret  Hall  was  made  from  information  furnished  by  these 
two  inspectors  to  the  auditor  of  state  and  by  him  transmitted  to 
the  auditor  of  Hamilton  county.     This  case  has  been  very  ably 
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presented  on  briefs  and  argued  orally  by  Mr.  Bettman  for  the 
defendants  and  by  Mr.  Kohl  for  E.  Kleeman  &  Co.,  and  I  have 
read  their  briefs  with  great  interest  and  examined  the  author- 
ities cited  with  a  view  of  arriving  at  a  correct  conclusion  as  to 
the  facts  as  well  as  the  law  of  the  case. 

It  is  urged  very  strenuously  by  counsel  for  defendants  that 
these  two  sales,  assiuning  for  the  purpose  of  the  case  that  the 
testimony  of  the.  inspectors  is  to  be  given  greater  credence  and 
weight  than  that  of  Margaret  Hall,  taken  in  connection  with 
the  surroundings  and  the  attending  circumstances,  raises  a  pre- 
sumption that  these  were  not  the  only  sales  so  made  but  that 
from  the  facts  of  a  larger  price  being  charged  for  the  beer  and 
the  readiness  displayed  by  the  person  oflfering  to  sell,  that  it 
was  the  customary  and  usual  thing  to  do  in  that  effect. 

On  the  other  hand,  if  this  flat  be  considered,  as  the  inspectors 
treated  it,  a  house  of  ill-fame,  because  they  went  there  without 
the  female  companions  which  they  picked  up  when  going  to  an 
assignation  house — I  say  if  this  be  considered  a  house  of  ill-fame 
from  the  fact  that  the  sale  or  giving  away  of  liquors  is  prohibited 
in  such  houses,  we  would  not  expect  ordinarily  to  find  any  liquors 
therein.  Again  it  is  urged  that  a  failure  to  hold  under  the 
circumstances  of  this  case  that  these  sales  claimed  to  have  been 
made  show  that  plaintiff  was  engaged  in  the  business,  will  be 
fraught  with  dire  results  to  the  revenue  department  of  the  state. 
I  do  not  think  that  the  decision  in  this  case  will  have  any  such 
serious  effects  upon  the  revenues  of  the  state  as  counsel  for  de- 
fendants appear  to  apprehend.  The  traffic  in  intoxicating  liquors 
can  not,  to  any  great  extent,  be  carried  on  secretly.  There  must  be 
a  resort  to  the  places  where  they  are  sold  by  the  public  or  a 
considerable  number  of  persons  before  the  business  can  be  carried 
on  profitably.  In  houses  of  ill-fame  the  traffic  is  entirely  pro- 
hibited and  if  the  police  department  and  the  state  authorities 
do  their  duty  under  existing  laws  by  endeavoring  to  punish  fo:- 
a  violation  of  these  laws  forbidding  the  traffic  or  giving  away  of 
liquors  in  such  places,  instead  of  encouraging  the  keepers  of 
such  places  to  violate  the  law,  and  setting  snares  to  catch  these 
unfortunates  in  order  to  squeeze  revenue  out  of  them,  the  traflic 
will  then  be  confined  to  the  open  and  public  places  which  adver- 
tise and  hold  out  to  the  public  the  fact  that  they  are  engaged  in 
the  business  and  make  no  concealment  thereof  but  on  the  con- 
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trary  voluntarily  go  up  to  the  county  treasury  and  pay  the  tax 
and  list  their  places. 

The  evidence  in  all  these  cases  which  have  been  before  the 
court  shows  that  there  is  apparently  no  effort  made  to  learn  of 
sales  without  the  payment  of  the  tax,  except  in  houses  of  ill- 
fame  and  assignation  houses ;  and  the  evidence  further  discloses 
that  the  state  is  allowing  these  inspectors,  who  are  married  men, 
their  expenses  of  paying  for  rooms  in  assignation  houses  and 
expenses  in  houses  of  ill-fame  and  for  buying  beer  and  picking 
up  street  walkers  to  go  with  them  to  such  resorts,  all  in  the  name 
of  the  great  state  of  Ohio  to  raise  revenue,  whereas  the  state 
and  every  department  thereof  should  be  using  every  eflfort  to  sup- 
press the  traffic  in  such  houses  and  enforcing  the  law  prohibiting 
such  sales  of  liquor.  This  court  is  appealed  to,  as  a  court  of 
equity,  to  find  in  favor  of  such  practices;  and  it  must  and  no 
doubt  does  appeal  to  the  humorous  side  of  the  state  agent's 
character  when  the  courts  readily  fall  into  line  with  their 
efforts  to  raise  revenue  from  these  sources. 

I  am  of  the  opinion  that  the  evidence  in  this  case  does  not 
disclose  that  plaintiff  was  engaged  in  the  business  of  trafiicking 
in  intoxicating  liquors  at  the  time  it  is  claimed  by  defendants 
she  was  so  engaged.  But  I  w^ould  recommend  to  counsel  for  de- 
fendants that  as  prosecuting  attorney  of  this  county,  it  might 
be  well  to  inquire  into  any  violations  of  Sections  4364-1  to  4364-8, 
Revised  Statutes,  and  Section  6943-5,  Revised  Statutes,  and  see 
plaintiff  and  who  could  have  acted  as  agents  of  the  purchasers 
that  the  police  authorities  and  other  executive  oflScers  of  the 
city  of  Cincinnati  and  Hamilton  county  endeavor  to  carry  out 
the  w^ill  of  the  Legislature  by  enforcing  those  sections  referred 
to  and  then  perhaps  there  will  not  be  the  occasion  for  the  em- 
ployment of  so  many  inspectors  and  the  expenditure  of  the 
state's  money  in  a  shameful  endeavor  to  snare  wretched  women 
conducting  resorts  prohibited  by  law.  The  cases  cited  in  the 
opinion  handed  down  today  of  Carrie  King  against  Chas.  E. 
Roth,  Treasurer,  may  be  applied  to  the  facts  in  this  case.  Coun- 
sel for  E.  Kleeman  &  Co.  in  his  very  able  brief  has  also  cited 
several  authorities  in  support  of  the  proposition  that  one  sale, 
or  two  or  a  few  sales  do  not  constitute  a  *  *  business. ' ' 

The  court  is  further  of  the  opinion  that  even  if  these  sales 
were  suflScient  to  raise  the  presumption  that  the  plaintiff  was 
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engaged  in  the  ** business,"  the  household  goods  such  as  beds, 
chairs,  carpets  and  such  other  chattels  as  were  in  the  flat  and 
covered  by  the  chattel  mortgage  can  not  be  considered  as  be- 
ing goods  and  chattels  used  in  the  conduct  of  the  business  of 
traflScking  in  intoxicating  liquors,  such  as  counters,  side-boards, 
liquors,  etc.,  and  therefore  the  lien  of  E.  Kleeman  &  Co.  is  su- 
perior to  that  of  the  state  by  virtue  of  its  lien  under  Sectioii 
4364-12,  Revised  Statutes. 

An  injunction  will  be  granted  as  prayed  for  in  the  petition 
and  answer  and  cross-petition  of  E.  Kleeman  &  Co. 


RIGHT  OF  LESSEE  TO  REMOVE  FIXTURES. 

Superior  Court  of  Cincinnati. 

Star  Distilleiw  Company  v.  Miiialovitch-Pletcher  Company. 

Decided,  May  22,  1909. 

Fixtures — Covenants  Restricting  Right  to  Remove  Trade  Fixtures 
Strictly  Construed — As  Between  Landlord  and  Tenant  Construe- 
tion  Liberal  Toward  the  Tenant — Intention  to  Annex  Fixture  to 
Property — Hoio  Intention  is  to  he  Determined — Automatic  Fiare 
Sprinkler  System  a  Trade  Fixture  and  May  he  Removed  by  Lessee. 

A  lease  for  a  term  of  years  contained  a  covenant  that  "the  lessee  further 
agrees  to  equip  the  buildings  of  the  within  demised  premises,  front 
and  rear,  with  an  automatic  fire  sprinkler  system  at  his  own  ex- 
pense." The  premises  demised  were  described  as  "the  factory 
buildings  erected  thereon,  and  all  additions  thereto  that  may  be 
erected  thereon  during  the  continuance  of  this  lease,"  and  the 
lease  expressly  provided  that  the  building  was  to  be  used  "as  a 
wholesale  liquor  and  rectifying  house,"  in  which  business  the 
lessee  was  engaged.  The  lessee  equipped  the  building  with  an 
automatic  fire  sprinkler  system,  as  provided  in  the  lease,  at  an 
expense  of  $13,000.  The  system  consisted  of  a  series  of  pipes  sus- 
pended from  the  ceilings  throughout  the  building  by  means  of 
hangers  or  hooks,  which  pipes  were  supplied  with  automatic  fire 
sprinklers,  fed  by  means  of  gravity  and  pressure  tanks,  and  con- 
nected with  the  city  water  mains,  the  tanks  being  located  on  the 
roof  of  the  building,  and  supported  by  steel  beams  and  encased  in 
a  fire  proof  enclosure.  In  an  action  by  the  lessor  to  enjoin  the 
receivers  of  the  lessee  from  removing  said  fire  sprinkling  system 
from  the  premises,  Held, 

1.  That  such  automatic  fire  sprinkler  system  was  a  trade  fixture  prop- 

erly removable  by  the  receivers,  on  surrender  of  the  premises. 

2.  Covenants  restricting  or  claiming  to  restrict  the  tenant's  ordinary 

right  to  remove  trade  fixtures  are  always  strictly  construed  and 
can  not  be  extended  by  implication. 
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3.  As  between  landlord  and  tenant,  the  law  requires  a  liberal  construc- 

tion in  favor  of  the  tenant,  the  object  being  to  encourage  trade 
and  industry. 

4.  In  determining  whether  or  not  a  certain  article  is  a  trade  fixture, 

the  intention  of  annexation  is  a  primary  consideration. 

5.  Intention  does  not  mean  tenant's  secret  intention,  but  is  to  be  de- 

duced from  mode  of  attachment  to  the  realty,  the  character  of  the 
article  and  the  purpose  for  which  it  was  put  in  place. 

Thomas  II.  Kelley,  for  the  intervenor. 

Strieker  dt  Johnson  and  Harmon^  Colston,  Goldsmith  cfe  HoadUj, 
ff)r  the  receivers. 

HOFFHEIMER,  J. 

The  receivers  of  the  Mihalovitch-Fletcher  Company  are  en- 
gaged in  selling,  at  public  auction,  the  personal  property  of  said 
defendant  company.  Included  in  said  property  is  a  certain 
automatic  fire  sprinkler  system,  which  is  fully  described  in 
paragraph  2  of  the  answer  of  the  receivers  to  the  intervening 
petition  of  Sallie  F.  Pritchard,  the  lessor.  This  sprinkler  system, 
the  receivers  claim,  was  installed  in  lessor's  building  by  the 
IMihalovitch-Fletcher  Company  after  the  execution  of  a  lease  un- 
der which  said  defendant  company  occupied  the  premises,  and 
at  a  cost  of  $13,000. 

The  receivers  contend  that  they  are  justified  in  severing  and 
removing  the  component  parts  of  the  sprinkler  system,  for  the 
reason  that  same  is  a  trade  fixture,  and  because  said  system 
was  never  annexed  with  the  intention  of  making  it  a  part  of  the 
lessor's  property. 

On  the  other  hand,  the  lessor  contends  that  said  system  is  not 
a  trade  fixture,  and  furthermore,  that  the  tenant  (receivers)  is 
debarred  from  the  privilege  of  removing  same,  because  the  system 
was  installed  ak  a  condition  of  the  lease;  that  it  was  part  of  the 
consideration  thereof,  and  that  the  lea,se,  itself,  furnishes  the  basis 
upon  which  the  rights  of  the  parties  must  be  determined. 

The  question  of  determining  whether  or  not  an  article  affixed 
by  a  tenant  to  demised  property  is  a  trade  fixture,  has  ever  been 
a  most  perplexing  one,  and  in  the  case" at  bar  is  further  involved 
by  the  lease  in  question. 

The  lease  in  this  case  provides  that: 

* '  The  lessee  further  agrees  to  equip  the  buildings  on  the  with- 
in demised  premises,  front  and  rear,  with  an  automatic  sprinkler 
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system  at  his  own  expense,  work  on  the  same  to  commence  at 
once  upon  the  execution  of  this  lease." 

There  was  also  the  usual  clause  to  deliver  up  the  premises  in 
good  order,  at  the  expiration  of  the  term,  damage  from  ordinary 
wear  and  tear  excepted.  The  premises  demised  consisted  of  the 
realty  (described  by  metes  and  bounds).    And  also — 

*'The  factory  buildings  erected  thereon,  and  all  additions 
thereto  that  may  be  erected  thereon  during' the  continuance  of 
this  lease ;  said  premises  being  known  as  Nos.  516  and  518  East 
Pearl  street,  together  with  all  boilers,  engines  and  attachments 
and  connections  thereunto  belonging,  tanks,  pumps,  shafting, 
hangers,  pulleys,  belting,  steam  heating  appliances  and  elevators 
situated  therein.*' 

Even  if  this  automatic  fire  sprinkler  system  was  a  thing  which 
ordinarily  would  be  held  to  be  a  trade  fixture,  inasmuch  as  the 
lessee  may  qualify  or  waive  his  right  in  regard  thereto,  the 
question  would  be,  if  this  was  a  trade  fixture,  has  the  lessee 
waived  his  rights,  if  any,  by  the  lease  itself? 

All  that  the  lessee  agreed  to  deliver  up  at  the  end  of  the  term 
is  to  be  found  in  the  description  above  set  out.  But  certainly 
this  automatic  sprinkler  system  does  not  fall  within  any  of  the 
descriptive  language  used,  unless,  as  lessor  (intervenor)  insists, 
it  comes  within  the  meaning  of  the  word  **  additions. " 

But  it  is  not  an  addition  either  under  the  evidence  or  within 
the  technical  significance  of  that  term  as  defined  by  the  author- 
ities. The  use  of  the  words  ** erections''  or  ** additions"  in  leases 
has  a  well  defined  meaning,  and  refers  to  buildings  only.  See 
Bronson  on  Fixtures,  page  232,  and  cases  cited. 

The  express  language  used  by  the  parties  themselves,  there- 
fore, would  seem  to  indicate  that  the  special  covenant,  although 
imposing  a  condition,  did  not  contemplate  that  the  thing  to  be 
done  was  to  become,  when  done,  an  inseparable  part  of  the  free- 
hold and  hence  to  be  delivered  up  at  the  end  of  the  term  as  a 
part  of  the  described  premises.  Hence,  inasmuch  as  lessee  was 
not  to  deliver  it  up,  by  fair  implication,  he  had  the  right  to  re- 
move it,  provided  it  was  a  trade  fixture.  At  any  rate,  the  most 
that  could  be  said  would  be  that  there  is  nothing  in  the  lease  it- 
self regarding  the  removal  of  this  article. 

In  the  very  recent  case  of  Montello  Brick  Company  v.  Trexler, 
J67  Fed.  Rep.,  482  (February  15,  1909),  there  was  a  lease  for  a 
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long  term  of  three  brick  plants  and  a  separate  tract  of  farm 
land,  described  as  included  therein  the  real  estate,  **  together 
with  all  its  brick  plant  works  *  •  •  now  held  or  owned  or 
leased  by  lessor,  or  which  *  *  *  may  be  acquired  by  lessor, 
and  all  erections,  extensions  or  additions  to  the  same  which  may 
at  any  time  hereafter  be  located  or  constructed  on  the  premises,'' 
and  required  the  lessee,  on  the  termination  of  the  lease,  to  return 
**the  demised  premises  in  good  order  and  condition,  with  all  im- 
provements, additions  and  extensions,  without  any  compensation 
to  be  paid  for  said  improvements,  additions  and  extensions." 
And  lessor  and  lessee  were  corporations,  the  stockholders  and 
directors  of  which  were  the  same.  The  lessee  built  on  the  farm 
land  a  new  and  extensive  brick  plant  at  a  cost  of  $770,000,  with 
borrowed  money,  which  was  unpaid  when  it  became  a  bankrupt. 
It  carried  such  plants  on  its  books  as  an  asset. 

Held:  That,  especially  in  view  of  the  relations  between  the 
parties,  such  provisions  of  the  lease  could  not  be  construed  to 
give  the  lessor  the  right  to  hold  such  plantr  as  against  the  credi- 
tors of  the  bankrupt,  and  that  the  latter 's  trustee  was  entitled 
to  remove  it  as  a  trade  fixture. 

In  construing  the  lease  there  involved  the  Circuit  Court  of  Ap- 
peals said: 

**That  the  burden  is  on  the  lessor  to  show  a  clear  intent  to 
except  this  trade  fixture  plant  from  the  general  trade  fixture 
rule.  That  rule  is  one  favored  by  courts,  since  it  not  only  tends 
to  foster  trade,  but  enables  land  owners  to  rent  their  land  with 
advantages  for  its  use  by  others. ' ' 

Certainly  no  such  clear  intent  is  shown  here.  Because,  instead 
of  the  lease  expressly  declaring  that  the  lessee  was  not  to  have  the 
right  to  remove  the  automatic  fire  sprinkler  system,  we  find  pe- 
culiar language  employed  which  not  only,  as  already  pointed  out, 
takes  the  article  when  affixed  out  of  the  description  of  things 
to  be  delivered  up  at  the  end  of  the  term,  but,  further,  indicates 
that  the  sprinkler  system  was  intended  to  be  installed  for  tempo- 
rary uses  only. 

It  will  be  noticed  that  the  special  covenant  employs  the  word 
equip,  which  in  its  ordinary  acceptation  means  to  fit  up  for  a 
particular  service  or  exigency  (Webster). 

For  ordinary  purposes  and  for  ordinary  business  uses,  this 
factory  was  complete  and  ready  for  use  and  enjoyment. 
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But  the  exigency  for  which  this  building  was  to  be  equipped 
was  the  extra  hazardous  business  of  the  lessee,  who,  according 
to  the  lease,  was  to  use  said  building  **as  a  wholesale  liquor  and 
rectifying  house.*' 

The  equipment,  therefore,  had  in  view  temporary  protection 
incident  to  extra  hazardous  occupancy.  It  was  a  use  contem- 
plated during  the  occupancy  of  the  building  as  a  wholesale  liquor 
and  rectifying  establishment,  and  therefore  the  equipment  could 
not  have  been  in  any  sense  for  the  permanent  benefit  of  the 
freehold. 

If,  then,  the  rule  luid  down  by  the  Circuit  Court  of  Appeals, 
which  is  the  latest  utterance  I  can  find  on  the  subject,  expresses 
the  true  rule  (and  it  is  certainly  in  keeping  with  the  spirit  of 
the  modern  decisions),  I  am  unable  to  hold,  even  though  the  land- 
lord imposed  the  installation  of  the  system  as  a  condition  of  the 
lease,  that  the  lessor  has  shown  a  clear  intent  that  this  system, 
when  constructed,  was  to  he  excepted  from  the  trade  fixture 
rule. 

In  my  study  of  this  perplexing  question,  I  have  come  upon 
cases  of  the  class  to  which  belong  Deane  v.  Hutchinson,  40  N.  J. 
Eq.,  83;  B&yd  v.  Douglass,  72  Vt.,  449,  and  others,  where  the 
principle  is  laid  down,  in  sulxstance,  that  where  the  lessor  re- 
quires erections  to  be  made,  by  a  covenant  in  the  lease,  and  which 
the  lease  gives  no  right  to  remove,  the  erection  is  not  severable 
or  removable. 

But  those  cases,  I  think,  are  to  be  distinguished  from  the  one 
before  me,  inasmuch  as  the  thing  to  be  done  in  those  cases  was 
unquestionably  for  the  permanent  benefit  of  the  freehold,  and 
unlike  the  case  at  bar,  **the  agreement  of  lease  between  the  land- 
lord and  tenant,  neither  by  express  words  or  by  implication,  re- 
served the  right  to  the  lessee  to  remove  the  erection"  (see  lan- 
guage of  Van  Fleet,  Vice  Chancellor,  in  Deane  v.  Hutchinson,  nt 
page  87,  supra) .  And  by  the  very  terms  of  the  lease,  the  erection 
or  building  clearly  became  *'an  inseparable  part  of  the  freehold" 
{Ihid.) 

In  view  of  the  foregoing  considerations  conceding  nothing  to 
the  landlord  **by  implication,"  because  ''covenants  restrict- 
ing, or  claiming  to  restrict  the  tenant's  ordinary  right  to  remove 
trade  fixtures  are  always  strictly  construed  and  can  not  be  ex- 
tended by  implication"   {MonfdU  Brick  Company  v,   Trexlery 
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supra),  and  resolving  all  doubts  favorably  to  the  lessee,  I  hold 
that  the  lessor,  bv  the  lease  itself,  has  not  shown  a  clear  intent 
to  except  this  automatic  fire  sprinkler  system  from  the  trade 
fixture  rule,  and  that  so  far  as  the  lease  is  concerned,  not  alone 
has  the  lessee  not  waived  his  privilege  of  removal,  but  by  fair 
implication  has  had  it  reserved  to  him. 

The  question,  therefore,  is:  does  the  sprinkler  system  in  con- 
troversy here  fall  within  the  designation  of  a  trade  fixture? 

In  determining  whether  or  not  a  given  article  is  a  trade  fixture 
the  intention  of  annexation  is  a  primary  consideration.  Price, 
J.,  in  Silver  v.  Glass  Company,  21  C.  C,  284-287;  Hill  v.  Senald, 
53  Pa.  St.,  272 ;IIanrahan  v.  O'Eeilly,  102  Mass.,  201. 

Examination  of  authorities  will  show  that  the  intention  re- 
ferred to  does  not  mean  the  tenant's  secret  intention,  but  rather 
purely  legal  intention  to  he  deduced  from  various  external  facts, 
such  as  mode  of  attachment  to  realty,  the  character  of  the  article, 
and  the  purpose  for  which  it  was  put  in  place.  It  would  be  diffi- 
cult, indeed,  considering  the  duration  of  the  term,  to  deduce  an 
intention  on  the  lessee's  part  to  make  this  system,  equipped  at  a 
cost  of  $13,000,  a  permanent  part  of  the  freehold.  Indeed,  the 
analysis  of  the  peculiar  and  guarded  language  of  the  lease  com- 
pels a  contrary  deduction  and  indicates  clearly  that  neither  party 
so  intended,  and  that  the  parties  had  in  contemplation  temporary 
use  only.  It  will  be  observed  that  the  special  covenant  does 
not  say  that  the  lessee  was  to  construct  or  erect  or  attach  (words 
which  might  have  b^en  slightly  stronger  in  favor  of  the  land- 
lord), but  was  to  ** equip'*  the  building  with  a  fire  sprinkler 
system,  which,  as  already  pointed  out,  had  reference  to  the 
temporary  and  hazardous  occupancy  by  the  lessee  of  the  building 
as  a  wholesale  liquor  and  rectifying  house. 

Merely  because  the  landlord  required  this  protection,  because 
of  the  particular  trade  of  the  lessee,  does  not  prove  that  it  was 
for  the  benefit  solely  of  the  building.  See  distinction  drawn  in 
Poole's  Case,  1  Salk.,  377,  378,  and  noted  in  Wayne  v.  Railroad, 
22  0.  S.,  563,  and  Case  Mamifacturing  Company  v.  Oardin,  45 
O.  S.,  289. 

Incidentally,  of  course,  the  building  would  be  benefited  (pro- 
tected) by  an  automatic  fire  sprinkler  system,  which  would,  in 
a  measure,  prevent  combustion  or  fire  from  highly  inflammable 
•materials  used  in  the  prosecution  of  lessee's  business.     And  the 
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lessee,  by  protecting  his  business,  and  therefore  the  building, 
was  in  better  position  to  pursue  and  enjoy  his  trade  and  industry. 
Conceding  the  sprinkler  system  was  for  the  benefit  of  the  build- 
ing, it  was  for  the  benefit  of  the  business,  also,  and  we  would  then 
have  what  the  authorities  recognize  as  a  "mixed  case,"  and  it 
would  still  be  within  the  beneficient  provisions  of  the  trade 
fixture  rule.    Lawton  v.  Lawton,  3  Atk.,  13. 

Nor  is  there  anything  in  the  mode  of  annexation  that  would 
indicate  any  intention  on  the  lessee's  part  to  make  a  gift  of  this 
valuable  article  (valuable  even  if  removed)  to  the  landlord.  On 
the  contrary,  the  evidence  shows  conclusively  that  the  entire  sys- 
tem can  be  removed  without  material  damage  to  the  freehold, 
and,  contrary  to  the  landlord's  contention,  without  reducing  it 
to  a  mass  of  crude  materials.  And  even  if  this  were  not  so, 
there  is  respectable  authority  giving  the  right  of  removal,  ir- 
respective of  the  fact  that  the  article  may  be  destroyed  in  re- 
moving it.  Van  Ness  v.  Packard^  22  Peters,  137 ;  Ferry  Com- 
pany V.  0.  iSb  M.  Railroad,  147  U.  S.,  396. 

I  have  said  that,  as  between  landlord  and  tenant,  the  authori- 
ties require  very  liberal  construction  in  favor  of  the  tenant;  the 
object  being  to  encourage  trade  and  industry;  in  other  words, 
the  public  good.  Goodwin  Law  of  Real  Property,  note,  page  411 ; 
2  JoneSj  Real  Property,,  Section  1665-6-8. 

Indicative  of  the  spirit  pervading  the  modern  decisions,  we 
may  take  Mpore  v.  Wood,  12  Abbott's  Practice  (New  York),  393, 
which  was  a  ease  where  a  brick  chimney  was  sunk  three  feet 
into  the  ground  for  the  foundation,  and  not  removable  without 
being  taken  to  pieces,  and  the  court,  in  holding  it  removable,  said : 

*  *  The  rigor  of  the  ancient  law  of  fixtures  has  yielded,  and  must 
continue  to  yield,  to  the  contingencies  of  modern  times.  The 
law  must  take  notice  of  trade  and  manufacturers  and  their 
wants,  and  afford  to  them  adequate  and  appropriate  protection." 

9 

In  view  of  all  the  foregoing,  and  prompted  by  the  reasons 
underlying  the  rule  of  liberal  construction,  I  hold  that  the  auto- 
matic fire  sprinkler  system  here  in  controversy  is  a  trade  fixture 
and  removable  by  the  receivers  as  such. 
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EMPLOYMENT  OF  SPECIAL  COUNSEL  POR  COUNTY 

OFFICERS. 

Common  Pleas  Court  of  Hamilton  County. 

The  State  of  Ohio,  ex  rel  Stephen  H.  Wilder,  a  Tax-Payer 
OF  Hamilton'  CorNTY,  Ohio,  v.,  Stanlev 

Struble  et  al. 

Decided,   November.    1909. 

County  Officers — May  be  Granted  the  Assistance  of  Special  Counsel 
When — xEmployment  of  such  Counsel  to  Prosecute  Actions  for 
Recovery  of  Taxes — Auditor  more  than  a  Nominal  Party — In- 
junction— Stections  121\  and  S.Jo. 

Where  it  becomes  necessary  for  a  county  officer  in  the  proper  admin- 
istration of  the  duties  of  his  office  to  procure  assistance  of  counsel 
or  attorney  at  law  other  than  the  prosecuting  attorney,  he  may  un- 
der Section  1274,  Revised  Statutes,  employ  such  counsel  or  attorney 
for  any  special  occasion  provided  the  county  commissioners  assent 
to  and  order  such  employment  and  flx  the  compensation.  State, 
ex  rel  CHne,  v.  Camion,  12  C.  C.—N.  S.,  162  (affirmed  by  the  Su- 
preme Qourt  without  report.  80  O.  S.).  distinguished. 

Aaron  A.  Ferris,  for  plaintiff. 
Frank  F.  Dinsttwre,  contra. 

OX'ONNELL,  J. 

Plaintiff  brings  this  suit  under  and  by  virtue  uf  Sections  1277 
and  1278  of  the  Revised  Statutes  of  Ohio,  which  provide.  Sec- 
tion 1277.  that  the  prosecuting  attorney  shall  bring  suits  such 
as  this;  and  Section  1278,  that  on  his  failure  or  refusal  to  do  so. 
any  tax-payer  may  bring  such  suit  on  behalf  of  the  state. 

For  a  couse  of  action  he  alleges  that  on  or  about  December  :U), 
1908,  the  defendant,  Charles  C.  Richardson,  Auditor  of  Hamil- 
ton County,  Ohio,  applied  to  the  county  commissioners  in  writ- 
ing for  authority  to  employ  the  defendants,  Louis  A.  Iret(»n 
and  Walter  ^I.  Schoenle,  to  represent  the  county  auditor  in  the 
case  of  City  of  Cincinnati  v.  Rudolph  K,  Hynivka,  Treasurw, 
and  Charles  (\  liichardsoHf  Auditor  of  Hamilton  County,  Ohio, 
being  cause  No.  132880  on  the  docket  of  the  court  of  common 
plea«,  and  in  the  case  of  The  Cleveland,  (-incinnati,  Chicago  <1* 
Hi.  Louis  Railway  Company  v.  Eugene  Lewis,  Auditor,  et  oL 
being  cause  \n.  52596  on  the  docket  of  the  Superior  Court  of 
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("incinnati.  On  or  about  the  12th  day  of  January,  1909,  the  said 
l)oard  of  county  commissioners,  against  the  protest  and  objection 
of  the  prosecuting  attorney  of  the  said  county,  passed  a  resolution 
emph)ying  said  defendants,  Ireton  and  Schoenle,  in  said  cases  at 
a  compensation  of  two  thousand  dollars  ($2,000)  for  each  case, 
and  on  or  alwut  the  2d  day  of  February,  1909,  said  action  was 
approved  by  a  niajofity  vote  of  siiid  county  commissioners,  and 
said  employment  was  aecepttnl  by  said  defendants,  Ireton  and 
Schoenle. 

The  two  suits  referred  to  in  the  petition  are  actions  wherein 
the  plaintiffs  in  these  cases  have  brought  suit  against  the  treas- 
urer and  auditor  of  Hamilton  county  to  restrain  the  collection 
of  certain  taxes  levied  against  their  propert3^ 

The  plaintiff  further  contends  that  '*the  duty  of  said  auditor 
with  r(»ference  to  said  taxes  was  complete  when  the  property  was 
]>laced  upon  the  tax  duplicates,  and  the  only  county  official 
now  charged  with  any  duty  with  reference  to  said  taxes,  is  the 
county  treasurer,  upon  whom  rests  the  duty  of  collection.  Said 
auditor  is  therefore  only  a  nominal  party  to  said  suits.  The 
said  treasurer  will  be  represented  at  the  trial  of  said  cases  by 
the  prosecuting  attorney  of  Hamilton  county,  Ohio,  who  by 
authority  of  law  will  have  ccmiplete  charge  and  contral  of  said 
cases,  irrespective  of  the  employment  of  the  defendants,  Ireton 
and  Schoenle,  hereinbefore  set  forth;  that  said  employment  's 
therefore  unnecessary  and  will  not  benefit  the  county.*' 

The  plaintiff  avers  that  said  contract  of  employment  is  in  con- 
travention of  the  laws  of  Ohio,  and  any  payment  thereunder 
would  be  a  misapplication  of  the  public  funds  and  money  of  the 
eounty.  He  prays  that  the  alleged  contracts  may  be  declared  to 
V)e  illegal  and  void  and  that  the  county  commissioners  and  coun- 
ty auditor  be  enjoined  from  the  payment  of  any  money  under 
the  alleged  contract  of  employment. 

F^rom  an  examination  of  the  pleadings  and  the  issues  involved 
in  cases  No.  132880,  Hamilton  County  Common  Pleas  Court, 
and  No.  52596,  Superior  Court  of  Cincinnati,  I  am  unable  to 
agree  with  the  plaintiff  that  the  county  auditor  is  not  a  proper 
party  to  the  suits  mentioned,  and  that  he  is  a  mere  nominal  party 
to  such. 

An  examination  of  the  pleadings  and  issues  involved  in  these 
cases  discloses  that  the  course  of  conduct  and  proceedings  of 
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the  county  auditor,  before  arriving  at  the  conclusion  which  im- 
pelled him  to  place  the  disputed  property  on  the  t^ix  duplicate, 
arc  most  vital  issues  and  that  he  is  far  from  IxMnp  a  mere  nominal 
party. 

But  aside  from  the  question  as  to  whether  or  not  the  auditor 
is  a  real  or  nominal  party  to  such  suits,  is  the  question  as  to 
whether  or  not  under  the  law  he  is  authorized  to  employ  counsel 
or  an  attorney  at  law.  The  defense  relies  for  such  right  upon 
Section  1274,  Revised  Statutes,  such  parts  of  which  section  as  are 
applicable  l)eing  as  follows: 

*'No  county  «  •  •  officer  shall  have  authority  to  employ 
any  other  wmusel  or  attorney  at  law  at  the  expense  of  the  coun- 
ty, except  on  the  order  of  the  county  commissioners.'' 

The  point  in  dispute  is  as  to  whether  the  auditor  has  authority 
to  employ  counsel  or  attorney  at  law  other  than  the  prosecuting 
attorney,  and  whether  the  commissioners  can  lawfully  order 
such  to  Ix'  done.  The  concurrence  of  both  are  necessary  to  com- 
plete the  employment,  for  unless  the  conunissioners  ordered  or 
authorized  the  employment  and  fixed  the  compensation,  the  re- 
quest of  the  auditor  would  Ih»  futile. 

It  is  true  that  Section  1274  provides  that  the  prosecuting  at- 
torney shall  be  the  legal  adviser  of  all  county  lx)ards  and  of- 
ficers. Yet  the  Legislature  indicates  that  circumstances  may 
arise  rendering  essential  to  the  lH»st  interests  of  the  county,  the 
employment  of  other  counsel  or  attorney  at  law  in  specific  in- 
stances. Hence,  in  that  same  section — 1274 — it  authorizes  the 
employment  of  such  other  ** counsel  or  attorney  at  law.''  It 
authorizes  any  county  officer  with  the  approval  and  concurrence 
of  the  county  commissioners,  to  employ  an  attorney  at  law  in 
specific  instances  and  to  act  for  him  in  such  instances  onh'.  It 
does  not  leave  the  question  of  employment  to  the  sole  discretion 
of  the  interesed  officer,  but  to  the  joint  discretion  of  that  officer 
and  the  board  of  county  commissioners,  who  are  further  em- 
powered to  fix  the  compensation.  An  examination  of  the  sec- 
tions of  the  statutes  appertaining  to  the  duties  of  the  county 
(^)mmi8sioners  (Revised  Statutes,  Title  VIII.  Chapter  I,  et  spq.), 
will  disclose  that  they  are  the  conservators  of  all  the  prop- 
erties, rights  and  privileges  of  the  people  of  the*  county  not 
specifically  conferred  by  statute  on  other  county  boards  or  of- 
ficers.    Hence,  they  are  the  proper  board  to  whose  (•oncurrence 
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the  eraploymf»nt  and  payment  of  counsel  or  attorney  at  law 
should  be  submitted.  This  portion  of  Section  1274  merely  reiter- 
rtt4?8  what  h^s  long  been  the  law  as  enacted  in  Section  894,  to- 
wit:  "No  claims  against  the  county  shall  be  paid  otherwise 
than  upon  the  allowance  of  the  county  commissioners,"  etc.  Sec- 
tion 1274  therefore  appears  to  allow  the  county  clerk,  county 
auditor,  county  treasurer,  county  sheriff  or  any  other  county 
officer  or  board,  to  determine  when,  in  his  judgment,  it  is  ex- 
pedient for  the  interests  of  his  office  that  counsel  or  an  attorney 
at  law  be  employed.  Such  determination  is  then  communicated 
to  the  county  commissioners,  and  if  they  sanction  it,  the  eon- 
tract  may  be  made  upon  such  terms  as  the  commissioners  fix. 
And  as  far  as  this  section  of  the  statutes  indicates  or  permits, 
such  counsel  or  attorney  at  law  may  act  either  in  conjunction 
with  or  in  opposition  to  the  i)rosecuting  attorney  in  the  transac- 
tion of  the  legal  business  for  which  he  is  employed,  and  for 
which  the  county  officer  feels  him  to  be  necessary. 

The  evidence  presented  in  the  case  at  bar  shows  that  the  ein- 
I)loyment  of  Messrs.  Ireton  and  Schoenle  was  in  the  nature  of 
the  employment  of  attorneys  at  law  to  appear  for  the  county 
auditor  and  represent  the  rights  and  duties  of  that  office  in  cer- 
tain litigation.  In  his  communication  to  the  commissioners  the 
c<mnty  auditor  says : 

**A8  auditor  of  this  county,  1  request  your  honorable  board 
for  authority  to  employ  Louis  A.  Ireton  and  Walter  M.  Schoenle, 
attorneys  at  law,  to  represent  the  auditor  in  the  following  pend- 
ing cases:  •  •  •  These  two  cases  involve  important  princi- 
ples of  the  law  of  taxation,  and  will,  if  successfully  prosecuted, 
increase  the  tax  duplicate  of  this  county  to  a  large  extent.  The 
gentlemen  above  named  have  given  considerable  time  to  the 
preparation  of  these  two  cases,  and  I  think  it  is  to  the  best  in- 
terests of  the  county  that  they  be  retained  to  conclude  the  same. 
Trusting  you  will  grant  the  authority  asked  for,  at  a  compensa- 
tion to  be  fixed  by  your  honorable  board,  I  am/*  etc. 

The  Journal  of  the  commissioners  shows  the  following  action : 

**  Resolution.  Whereas,  the  auditor  of  this  county  has  re- 
quested this  board  to  grant  to  him  authority  to  employ  Louis 
A.  Ireton  and  Walter  M.  Schoenle  as  attorneys  at  law  to  repre- 
sent the  County  Auditor  in  the  following  pending  eases:  The 
City  of  Cincinnati  vs  Rudolph  K.  Hynicka,  Treasurer  of  Hamil- 
ton Countv.  Ohio  and  Charles  C.  Richardson.  Auditor  of  Hamil- 
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ton  County  et  al.  No.  132880  Court  of  Common  Pleas  of  Hamil- 
ton County;  and — The  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Ry.  Co.  vs  Eugene  L.  Lewis,  Auditor  of  Hamilton  County, 
et  al,  No.  52596,  Superior  Court  of  Cincinnati- 

**  Whereas,  Honorable  A.  B.  Benedict,  attorney  at  law,  and 
Honorable  Hefiry  T.  Hunt,  Prosecuting  Attorney,  appeared  be- 
fore this  board  and  stated  in  support  of  said  request  of  said 
auditor  that  said  cases  involved  grave  and  important  legal  propo- 
.sitions  as  to  the  right  of  the  state  to  tax  certain  real  estate  of 
the  city  of  Cincinnati,  and  certain  railroad  properties  located  in 
this  county,  used  for  depot  purposes,  the  successful  determi- 
nation will  be  of  great  importance  to  the  county,  and  that  in 
their  opinion  it  was  for  the  best  interests  of  the  county  that  said 
Louis  A.  Ireton  and  Walter  M.  Schoenle,  who  have  charge  of 
said  cases  up  to  the  present  time  as  legal  counsel  of  Hamilton 
county  be  retained  by  the  said  county  auditor  until  the  conclu- 
sion of  said  cases;  although  in  a  communication  to  this  board, 
under  this  date,  the  said  Henry  T.  Hunt  has  changed  his  mind 
and  now  advises  this  board  that  said  employment  *  would  be  inex- 
pedient and  a  useless  expenditure  of  public  money  ^;    and 

**^ Whereas,  this  board  deems  it  for  the  best  interest  of  the 
county  that  said  counsel  be  employed  by  the  county  auditor  to 
conclude  said  cases: 

*' Therefore  Be  it  Resolved,  That  the  county  auditor  be  and 
he  hereby  is  authorized  and  directed  to  employ  Louis  A.  Ire- 
ton  and  Walter  M.  Schoenle  as  attorneys  at  law,  to  represent 
the  county  auditor  in  all  courts  of  record  in  the  aforesaid  cases 
and  prosecute  the  same  to  final  judgment,  said  employment  com- 
mencing on  the  19th  day  of  January,  1909,  or  so  soon  after  said 
date  as  this  resolution  shall  take  effect.  The  compensation  of 
said  attorneys  is  hereby  fixed  as  follows : 

*'The  sum  of  $2,000  to  be  paid  to  said  counsel  in  the  ca.se  of 
the  City  of  Cincinnati  v.  Rudolph  K.  Hynicka,  Treasurer  et  al. 
No.  132880  Common  Pleas  Court,  and  the  sum  of  $2,000  in  the 
case  of  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co. 
vs  Lewis  et  al,  No.  52596,  Superior  Court  of  Cincinnati.  Said 
compensation  to  be  paid  said  counsel  out  of  the  treasury  of  the 
county  upon  completion  of  the  services  herein  specified! 

'*  Cincinnati,  0.,  January  12,  1909. 

**I  hereby  certify  that  the  amounts  mentioned  in  the  afore- 
said employment  of  Louis  A.  Ireton  and  Walter  M.  Schoenle  as 
attorneys  at  law  amounting  to  $4,000,  is  in  the  treasury  of  Hamil- 
ton county  to  the  credit  of  the  fund  from  which  it  is  to  be  drawn 
and  not  appropriated  for  any  other  purpose. 

C.  C.  Richardson,  County  Auditor, 
Per  F.  S.  Krug,  Deputy. 
Tanner,  Aye.    Comer,  Nay.    Struble,  Aye. 
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'*P.  S.  Above  resolution  not  being  passed  by  unanimous  eon- 
sent,  the  same  is  continued  for  twenty  days. '  (By  order  of  the 
»x)ard.)     Vol.  42,  page  210.    Tuesday,  February  2d,  1909. 

**  Hamilton  County  Commissioners  Office. 

**  Cincinnati,  O.,  Tuesday,  February  2d,  1909. 

*'The  board  met  in  session  this  a.  m.  Present,  Messrs,  Tanner, 
(,'Omer  and  Struble,  and  Assistant  Legal  Counsel,  Alfred  Bett- 
man.  The  minutes  of  the  previous  meeting  were  read  and  ap- 
proved. 

**The  matter  with  reference  to  the  appointment  of  Louis  A. 
Ireton  and  Walter  M.  Schoenle  as  special  counsel  for  the  county 
auditor  in  case  No.  132880,  Court  of  Common  Pleas,  Hamilton 
County,  Ohio,  and  case  No.  52596,  Superior  Court  of  Cincinnati, 
Ohio,  heretobefore  passed  on  January  12th,  1909,  by  resolution 
(see  Vol.  42,  pages  170-171),  and  same  not  receiving  the  imani- 
moas  vote  of  the  board  and  on  w-hich  final  action  was  deferred 
for  twenty  days,  namely,  the  second  day  of  February,  1909,  was 
taken  up  and  approved  by  the  following  vote : 

** Tanner,  Aye.    Comer,  Nay.    Struble,  Aye." 

In  further  explanation  of  the  request  of  the  county  auditor, 
it  might  be  well  to  note  that  the  attorneys  named  had  been  the 
** legal  coun-sel"  of  Hamilton  county,  but  their  terms  of  ofHce 
were  about  to  expire;  hence  their  preparedness  in  these  cases, 
which  the  auditor  not^s. 

Does  the  employment  of  these  defendants  as  attorneys  at  law 
to  represent  the  county  auditor  in  these  two  pending  cases 
(one  had  been  filed  November  20th,  1905,  and  the  other  February 
1st,  1905)  come  within  the  inhibition  laid  down  by  the  Su- 
preme Court  as  decided  in  the  ease  of  State,  ex  rel  Cline,  v. 
Can}wn  et  al,  7  0.  L.  Rep.,  118? 

As  shown  by  this  decision  the  judgment  of  the  Supreme  Court 
affirms  the  judgment  of  the  circuit  court  for  the  reasons  set  forth 
in  the  opinion  of  the  circuit  court  as  found  in  12  C.  C. — N. 
S..  163.     The  syllabus  of  that  case  is  as  follows: 

**In  so  far  as  Section  845  attempts  to  authorize  the  appoint- 
ment of  legal  counsel  by  county  commissioners,  it  contravenes 
the  provision  of  Section  2  of  Article  X  of  the  Constitution  of 
the  state  of  Ohio,  that  all  county  officers  shall  be  elected  by  the 
electors  of  their  respective  counties.'* 

And  the  court  held  specifically  that  under  the  terms  of  em 
ployment  and  with  the  duties  incumbent  on  them  as  disclosed  by 
the  evidence,  the  defendants  were  in  fact  performing  the  func- 
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tions  of  county  officers  and  hence,  not  having  been  elected,  were 
holding  office  illegally. 

But  an  examination  of  that  case  shows  that  the  board  of  county 
commissioners  of  that  (Cuyahoga)  county,  selected  and  employed 
the  defendants  in  that  case.    The  resolution  of  that  board  reads  : 

**  Resolved,  That  this  board  employ as  legal  counsel  at  an 

annual  compensation  of  $3,000,  and  that  it  further  employ 

as  aWstant  legal  counsel  at.  an  annual  compensation  of  $2,000. 

**The  terms  of  employment  herein  made  shall  be  for  the  term 
of  three  (3)  years,  beginning  on  the  15th  day  of  August,  1908. 
and  fullv  to  be  completed  and  ended  on  the  14th  day  of  August. 
1911. 

**This  board  shall  provide  offices  for  such  legal  counsel  and 
his  assistants,  together  with  stenographer,  telephone  service  and 
all  necessary  law  books  and  stationery  and  supplies  for  the 
proper  management  and  conduct  of  said  office. 

**•  •  •  the  compensation  of  said  legal  counsel  •  •  • 
shall  be  paid  semi-annually  out  of  the  county  treasury  upon  i\w 
allowance  of  the  board/' 

I  can  not  agree  with  counsel  for  plaintiff  in  the  case  at  bar 
that  the  action  of  the  county  auditor  in  selecting  and  recommend- 
ing an  attorney  at  law  to  appear  for  him  in  a  pending  suit  and 
requesting  the  commissioners  for  authority  to  employ  him  and 
to  fix  the  compensation,  as  permitted  by  Section  1274,  is  exactly 
parallel  to  and  equally  luiconstitutional  with  Section  845,  where- 
in the  county  commissioners  at  the  request  of  the  prosecuting? 
attorney  select  and  appoint  a  legal  counsel  with  all  the  rights, 
privileges  and  duties  devolved  upon  such  an  officer. 

It  will  be  further  noted  that  the  employment  is  not  by  tho 
commissioners,  but  by  the  county  officer;  the  language  of  the 
statute  being  that  such  officer  has  the  authority  to  employ;  he 
names  the  attorney  or  counsel;  provided  he  obtains  the  sanc- 
tion and  assent  of  the  commissioners  and  upon  their  order. 

Their  sanction  may  have  been  deemed  by  the  Legislature  to 
be  necessary  for  a  number  of  reasons,  such  as  the  fact  that  they 
must  be  satisfied  of  the  actual  necessity  of  the  employment ;  that 
funds  for  the  payment  are  available  and  other  reasons  which 
may  suggest  themselves. 

This  section  of  the  statutes  having  apparently  given  this  dis- 
cretion to  the  county  officers  and  boards  of  county  commis- 
sionerSf  the  court  can  not  interfere  with  the  lawful  exercise  of 
such  discretion. 
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For  the  reasons  therefore,  that  in  Section  1274  the  Legislature 
recognizes  the  fact  that  at  certain  times  or  in  a  given  instance 
a  county  officer  may  feel  the  necessity  of  the  assistance  of  an 
attorney  at  law  in  the  proper  administration  of  the  duties  of 
his  office,  other  than  or  in  addition  to  the  prosecuting  attorney, 
and  that  in  acting  upon  his  request  under  said  section,  the  coun- 
ty commissioners  are  but  performing  duties  already  conferred 
upon  them  by  Section  894  and  kindred  sections.  And  f<Tr  the 
further  reason  that  such  request,  concurrence  and  employment 
are  not  similar  to  the  action  provided  for  in  Section  845,  which 
the  Supreme  Court  Mi?  declared  unconstitutional.  I  am  of  the 
opinion  that  application  of  the  plaintiff  for  an  injunction  should 
be  denied. 

CONOBMNATION  BY  SCHOOL  BOARDS. 

Probate  Court  of  Stark  County. 

School  Hoard  of  the  Village  of  New  Berli.n  v.  Jacob 

F^ETER    AND    FlORA    PeTER. 

Decided.  October,  1909. 

Eminent  Domain — ^Exercise  of  Right  of,  hy  School  Board — Necessary 
Steps  to  Oive  the  Probate  Court  Jurisdiction — What  Constitutes 
Necessity  for  th€  Land  Sought  to  he  Appropriated. 

1.  The  probate  court  acquires  Jurisdiction  in  a  condemnation  proceed- 

ing brought  by  a  school  board  by  determining  before  the  jury  la 
summoned:  First,  that  the  school  board  has  passed  the  necessary 
resolution;  second,  the  InabiUty  of  the  board  to  agree  with  tho 
owner  on  the  question  of  price;  third,  the  necessity  for  the  ap- 
propriation for  the  purpose  described  in  the  petition;  and.  fourth, 
that  all  parties  having  an  interest  in  the  property  have  been  legaUy 
notified. 

2.  Necessity  for  acquiring  the  property  is  not  shown  and  jurisdiction 

by  the  court  is  not  obtained,  where  it  appears  that  the  property  in 
not  now  needed  for  either  building  or  play-ground  purposes,  but 
I  he  real  object  of  the  board  In  seeking  to  acquire  the  property  l.s 
10  prevent  the  building  thereon  of  a  blacksmith  shop  adjoining  the 
school  grounds. 

Hubert  Pontius,  A.ssistant  Prosecuting  Attorney,  for  plaintiff. 
Seeman  rf'  Sfenian,  eontra. 

Bow,  J. 

The  plaintiff  in  this  action  filed  iU  petition  for  the  appropri- 
ation of  a  strip  of  ground  off  the  west  side  of  the  defendants' 
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property,  averring  in  the  petition  that  it  was  necessary  for  th(» 
purpose  of  enlarging  the  school  house  site.  The  defendants  in 
this  action  claim  that  the  ground  is  not  necessary  for  the  pur- 
pose of  enlarging  the  school  house  site,  and  that  no  legal  rea- 
son exists  for  the  appropriation.  While  the  statute  does  not  pro- 
vide in  so  many  words  that  in  a  case  of  this  character  certain 
jurisdictional  questions  must  be  determined  by  the  court,  as  is 
set  forth  where  an  appropriation  is  made  by  a  private  corpora- 
tion, and  while  the  authorities  in  this  state  seem  to  be  at  vari- 
ance on  that  question,  one  common  pleas  court  holding  that  the 
probate  court  has  nothing  to  do  with  the  preliminary  questions 
where  it  is  a  public  corporation,  another  common  pleas  court 
holding  that  the  probate  court  should  determine  the  preliminary 
(|uestions,  this  court  is  of  the  opinion  after  an  examination  of 
all  the  authorities  found  upon  the  subject,  together  with  the 
opinion  of  the  best  text-book  writers  on  the  subject,  that  it  is 
the  duty  of  the  court  before  ordering  a  jury  to  be  summoned 
to  determine  four  propositions,  all  of  which  this  court  re- 
gards as  jurisdictional :  First,  that  the  school  board  has  passed 
the  necessary  resolution ;  second,  its  inability  to  agree  with  th(» 
owner  on  the  question  of  price;  third,  the  necessity  for  the  ap 
propriation  for  the  purpose  described  in  the  petition;  and 
fourth,  that  all  parties  having  an  interest  in  the  property  havo 
been  legally  notified. 

While  it  may  not  be  an  absolute  necessity  to  pass  upon  these 
questions  at  the  time  of  the  hearing  for  the  ordering  of  a  jury, 
yet  they  are  questions  which  may  be  taken  advantage  of  before 
the  jury  is  impanneled,  and  in  order  that  no  unnecessary  costs 
should  be  made,  I  prefer  to  pass  upon  the  qiiestions  at  this 
time.  I  base  my  holding  largely  upon  the  7th  C.  C,  293 ;  7  N. 
P.,  295,  and  48  Ohio  State,  273,  and  it  is  the  judgment  of  the 
court  that  while  under  the  law  of  this  state  a  school  board  like  the 
plaintiff  has  full  power  under  the  statute  to  appropriate  property 
for  the  purpose  of  enlarging  the  school  site,  that  before  thev 
can  so  appropriate,  a  necessity  therefor  must  exist. 

In  this  proceeding  testimony  was  admitted  upon  the  four 
preliminai'y  propositions  heretofore  mentioned;  and  upon  the 
question  of  necessity,  the  testimony  of  a  member  of  the  school 
board  shows  that  the  ground  sought  to  be  appropriated  is  not 
7WW  needed  for  building  purposes,  is  not  now  needed  for  play- 
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ground  purposes,  and  is  not  in  fact  required  for  any  particular 
purpose  connected  with  the  school,  but  that  the  owner  is  about 
to  erect  a  blacksmith  \s  shop  upon  this  strip  of  ground,  the 
business  of  which  might  be  so  conducted  as  to  interfere  w'ith  the 
proper  conduct  of  the  school,  and  the  erection  of  which  would 
detract  from  the  appearance  of  the  school  property.  The  ques- 
tion then  arises,  does  that  create  a  necessity  under  the  law? 
I  am  of  the  opinion  that  it  does  not,  and  it  is  the  judgment  of 
the  court  that  at  this  time,  at  least,  no  necessity  exists  for  en- 
larging the  school  site,  and,  there  being  no  necessity,  the  plaintiff 
does  not  come  within  the  provision  of  the  law.  This  being  the 
opinion  of  the  court,  the  petition  of  the  plaintiff  will  be  dis- 
missed. 

THE  WORM  "LEGAL  HEIRS'*  GIVEN  TECHNICAL  MEANOM. 

Superior  Court  of  Cincinnati. 

Eliza  Reif  v.  Conrad  Ulmer  et  al.  * 

Decided,  February,  1909. 

Wills — Construction  of  the  Words  **Legal  Heirs" — Descent  of  Property 
to  Half-sister  under  fieclion  .f/J,9,  Relating  to  Estates  Coming  hy 
Purchase. 

The  language  of  the  will  in  this  case  indicates  that  the  testator  used 
the  words  *'legal  heirs"  in  their  strict  technical  sense,  and  meant , 
thereby  to  indicate  the  person  or  persons  appointed  by  law  to  suc- 
ceed to  the  estate,  and  the  property  devised  having  come  by  pur- 
chase descends  to  the  half-sister,  Eliza  Reif,  under  the  provisions  of 
Section  4159,  Revised  Statutes. 


*Thls  case  was  affirmed  by  the  circuit  court  in  the  following  memo- 
randum opinion  prepared  by  Judge  Smith  and  concurred  in  by  Judges 
GilTen  and  Swing: 

"We  are  of  the  opinion  that  the  words,  'shall  descend  and  fall  to  her 
legal  heirs,'  used  in  item  4  of  the  last  will  and  testament  of  Frederick 
Ulmer  means  the  person  or  persons  appointed  by  law  to  succeed  to  the 
estate  in  case  of  any  intestacy,  and  in  this  case  such  person  is  BHiza 
Reif. 

'The  word  'heirs'  as  used  by  the  testator  in  this  item  can  not  be  un- 
derstood to  mean  'children,'  as  claimed  by  plaintiffs  in  error.  It  is 
evident  from  the  whole  will  as  an  entirety,  that  the  testator,  speaking 
therein  a  number  of  times  of  the  defendant  in  error  as  his  daughter, 
recognized  the  fact  and  so  intended  that  in  the  absence  of  other  heirs 
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Burch  d-  Johnson,  for  plaintiff. 

Closs  d'  Lnehheri,  Powell  &  Smiley,  Frederick  Bertram  and 
Edward  J.  Dempsey,  contra. 

HOFFil£IM£R,    J. 

The  legal  question  in  this  case  is,  who  are  the  '* legal  heirs"  of 
Mar>'  Louise  Ulmer,  deceased,  daughter  of  Frederick  THmer,  who 
died  t<?state,  leaving  an  estate  which,  according  to  the  evidence, 
was  acquired  by  purchase.  He  left  surviving  him  several 
brothers  and  sisters  and  nephews  and  nieces,  children  of  de- 
ceased brothers  and  sisters.  Also  a  wife,  Mary  Ulmer,  and  Mary 
Louise  Ulmer  (daughter)  and  Eliza  Reif,  the  plaintiff  (married) 
who,  the  evidence  shows,  was  half-sister  of  Mary  Ix)uise — beine^ 
a  daughter  of  Mary  Ulmer  by  a  former  marriage. 

It  w'ill  be  noted,  however,  that  the  plaintiff  is  five  times  re- 
ferred to  in  the  will,  and  provision  is  made  for  her  as  ''m;/ 
daughter''  and  it  may  be  stated,  in  passing,  that  the  extrinsic 
evidence  shows  her  to  have  been  brought  up  by  testator  as  his 
daughter,  and  his  treatment  of  her  and  the  affection  and  care 
lavished  on  her  from  infancy  to  his  death  w^as  consistent  with 
the  relation  of  father  and  daughter.  It  is  also  to  be  noted  that 
mention  is  at  no  time  made  in  the  will  of  these  defendants; 
unless  it  be  held,  that  by  actual  or  legal  intent ,  they  are  desig- 
nated by  use  of  the  phrase  ''legal  heirs  of  Mary  Louise.'' 

Frederick  Ulmer  as  stated  left  a  last  will  and  testament.  Item 
4  of  such  will  is  as  follows ; 

*'I  give  and  bequeath  to  my  daughter  Mary  Louise  Ulmer  at 
death  of  my  said  wife,  or  in  case  she  should  marry,  at  the  tim** 
of  .such  marriage,  the  following  described  real  estate,  to-wit, 
*     •     *     to  have  and  to  hold  the  same  to  the  said  ^lary  Louise 


of  Mary  Louise  upon  whom  the  law  would  cast  the  inheritance  upon 
her  death,  the  property  left  to  her  in  this  item  should  descend  to  her 
half-sister  under  Section  4159.  Revised  Statutes,  which  provides  for 
the  inheritance  of  non -ancestral  property. 

'The  property  Involved  in  this  case  was  non-ancestral,  having  been 
acquired  by  purchase  on  the  part  of  the  testator  and  disposition  made 
of  it  to  the  legal  heirs  of  Mary  Louise  Ulmer. 

*'At  the  time  of  Mary  Louise's  death  the  only  legal  heir  was  the  de< 
fendant  in  error,  and  as  was  stated  in  the  case  of  Miller  v.  Miller,  9 
C.  C. — N.  S.,  242,  there  is  nothing  in  this  will  now  before  the  court 
tending  to  show  that  the  testator  used  the  words  'legal  heirs'  In  a  dif- 
ferent sense  from  their  strict  technical  import. 

"Judgment  of  the  court  below  will  be  afOrmed." 


286  SUPERIOR  COURT  OF  CINCINNATI. 


Reif  V.  Ulmer  et  al.  [VoL  IX.  N.  S. 

Ulmer  for  and  diiriug  her  natural  life,  subject  however  to  the 
following  conditions,  to-wit:  my  said  daughter  Mary  Louise 
shall  not,  at  any  time  encumber  the  said  premises  with  any  mort- 
gage or  other  lien  whatever,  and  if  she  shall  marry  before  the 
death  of  my  wife,  it  is  my  will  that  she  (my  said  daughter)  shall 
pay  to  my  wife  out  of  the  rents  and  issues  of  my  said  property 
a  monthly  installment  of  $65,  such  payment  to  be  made  promptly 
each  month  during  the  lifetime  of  my  said  wife;  and  my  said 
daughter  Mary  Louise  shall  from  the  moment  she  takes  posses- 
sion of  said  premises,  pay  the  taxes,  assessments,  insurance  and 
all  expenses  whatsoever  for  necessary  repairs  and  improvements. 
and  at  the  death  of  my  said  daughter,  Mar^  Louise,  the  prem- 
ises above  described  and  bequeathed  to  her- for  and  during  her 
lifetime,  shall  descend  and  fall  to  her  legal  hprs  to  have  and  fo 
hold  the  same  to  them  absolutely  and  forever.^' 

Mary  Louise  Ulmer  subsequently  died,  never  having  married. 
She  left  surviving  her,  her  mother,  Mary  Ulmer,  her  half-sister 
Eliza  R^if  (the  plaintiff),  and  the  defendants — brothers  and 
sisters  and  certain  children  of  brothers  and  sisters  of  her  father. 

After  the  death  of  Mary  Ulmer,  wife  of  testator,  this  plaint- 
iff took  possession  of  the  real  estate  in  controversy  and  com- 
menced an  action  to  quiet  title  against  defendants,  who  were  as- 
serting claim  to  the  property. 

Under  this  state  of  facts,  is  this  plaintiff  (not  of  the  blood  of 
Frederick  Ulmer,  but  half-sister  of  ]\Iary  Louise)  entitled  to  said 
real  estate  in  fee  simple,  or  are  defendants  entitled  to  the  prop- 
erty as  the  *Megal  heirs  of  Mary  Louisi*,''  they  being  also  of  the 
blood  of  testator? 

Immediately  after  the  trial  of  the  issues  involved  Miller  v.  Mil- 
ler was  decided  by  the  Circuit  Court  of  Guernsey  County  (9 
C.  C. — New  Series,  242),  and  it  was  insisted  by  the  plaintiff 
that  it  was  decisive  of  the  contention  here.  I  have  held  the  case 
by  understanding  with  counsel  pending  action  by  our  Supreme 
(^ourt  in  the  Miller  case.  That  tribunal  has  now  affirmed  said 
case,  and  from  a  consideration  of  the  printed  briefs  of  counsel 
in  that  case  and  the  conclusions  reached  by  our  Supreme  Court. 
I  can  not  but  conclude  that  the  Miller  case  is  decisive  of  the  case 
at  bar. 

The  able  counsel  for  the  defendants  in  the  case  before  me. 
contend  that  the  words  ** legal  heirs''  were  used  by  the  testator 
in  their  ** flexible'*  sense  and  that  testator  therebv  meant  **chil- 
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dren";  that  this  is  further  evidenced  by  the  use  of  the 
[)eculiar  phrase  *' descend  and  fall.'*  There  having  been  no 
tthildren  (of  Mary  Jjouist*),  these  defendants  claim  that  the  es- 
tate passed  to  Mary  Louise  by  inheritance — came  to  her  by  de- 
scent. That  therefore  it  is  ancestral  property  under  Section 
4158,  Revised  Statutes  of  Ohio,  and  passes  to  these  defendants. 
Defendants  further  claim  that  if  the  actual  intent  of  testator 
can  not  l>e  ascertained  and  that  if  ''legal  heirs''  does  not  mean 
'* children/'  but  means  ** heirs"  in  the  technical  sense,  that  then 
such  words  must  be  held  to  mean  the  legal  heirs  who  would  have 
been  entitled  to  inherit  this  property  had  thi^re  been  no  will  (of 
testator)  at  the  termination  of  ^lary  lionise 's  life  estate.  That 
under  such  construction  these  defendants  would  be  designated 
by  law  as  heirs  under  Section  4158. 

In  view  of  the  language  used  in  this  will  however  it  would 
seem  to  me  that  a  court  would  hesitate  to  adopt  the  latter  theory 
l)ecause  it  arbitrarily  imputes  to  the  testator  an  intention,  and 
calls  for  a  result  seemingly  at  variance  with  testator's  express 
language.  Such  construction  of  necessity  prefers  the  tes*tator's 
blood,  whereas  the  testator  does  not  say,  as  he  might  easily  have 
done,  that  the  property  should  go  to  his  heirs:  or  the  heirs  of 
his  hlood;  or  the  legal  heirs  of  his  hlood:  but  h(»  expressly  says, 
*' legal  heirs  of  Mary  Louise."  Nor  would  it  be  easy  to  reconcile 
the  result  of  such  construction  with  what  the  testator  probably 
intended  and  as  shown  in  repeated.  soh»mn  declarations  that 
Eliza  was  his  daughter,  and  the  law  will  not  impute  a  meaning 
contrary  to  testator's  probable  intention.  (See  language  of 
O'Brien,  J.,  in  Johnson  v.  Brasington,  156  X.  Y.,  181.)  And 
further,  such  construction  is  not  favored,  for  in  Mooney  v.  Pur- 
pu^,  70  0.  S.,  57,  65,  66,  it  is  said : 

** Primarily  the  object  of  making  a  will  is  to  direct  another 
and  different  mode  of  distribution  of  the  testator's  estate  from 
that  marked  out  by  the  law  of  descent.  That  Frank  Koehl  made 
a  will  is  a  circumstance  tending  to  show,  that  he  intended  there- 
by to  make  provision  for  his  heirs  different  from  that  which  the 
law  would  make,  and  the  fact  that  he  made  a  will  is  a  fact  that 
weighs  against  such  construction  as  is  here  contended  for  *  •  • 
because  if  the  construction  for  which  they  contend  is  to  prevail, 
it  would  at  most  only  accomplish  that  which  the  law  itself  would 
effect  in  the  absence  of  any  such  clause  or  provision." 


238  SUPERIOR  COURT  OF  CINCINNATI. 


Relf  V.  Ulmer  et  al.  [Vol.  IX.  N.  S. 

• 

Or,  if  the  words  ** legal  heirs"  are  to  be  taken  in  their  flexibh 
rather  than  in  their  iechmcxil  sense,  and  as  meaning  ** children/' 
as  becomes  permissible  under  certain  recognized  conditions-  - 
Ihe  claim  most  strongly  asserted  by  these  defendants — such  con- 
struction likewise  can  not  be  adopted  because  the  face  of  the  will, 
to  say  nothing  of  the  circumstances,  does  not  warrant  it.  In 
the  will  (Item  4)  the  words  'Megal  heirs"  contemplate  two  con- 
tingencies with  reference  to  ^fary  Louise.  By  this  item,  it  is 
to  be  noted,  a  life  estate  in  possession  is  given  to  Slary  Louise 
(1)  at  the  death  of  testator's  wife;  or  (2)  in  event  she  (^fary 
l>ouise)  married  during  the  life  of  the  wife,  and  at  such  time. 

As,  then,  testator  contemplated  Mary  Louise  unmarried  and 
jilso  married,  manifestly  he  could  not  have  used  the  words  as 
meaning  children  alone,  but  must  have  used  them  with  the  in- 
tention of  disposing  of  the  estate  to  legal  heirs  of  Mary  Louise, 
wiiether  she  had  children  or  not,  a  (construction  also  in  accord- 
ance with  the  policy  of  the  law. 

If  the  words  *' legal  heirs"  were  taken  to  mean  children  only — 
then,  there  being  no  children — it  would  be  necessary  to  hold  that 
there  is  no  devise  of  the  contingent  remainder.  But  the  law 
always  favors  a  construction  that  will  prevent  partial  intestacy 
to  one  that  will  permit  it.  It  is,  therefore,  a  fatal  weakness  in 
the  argument  in  support  of  defendants'  contention  that  if  ^* legal 
heirs"  means  ''children"  (bearing  in  mind  that  there  might  be 
failure  of  children),  it  imputes  to  him  an  intention  to  not  dis- 
pose of  his  land  by  the  will,  which  is  contrary  to  the  strong 
presumption  against  intestacy  and  the  words  of  the  will.  See 
Johnson  v.  Brasingion,  supra. 

By  reason  of  the  foregoing  ttie  construction  sought  by  defend- 
ants can  not  prevail.  Since  it  is  clear  testator  intended  to  dis- 
pose of  the  estate  by  the  will  to  legal  heirs  of  Mary  I>ouise,  we 
must  consider  the  nature  of  the  property  involved  in  order  to 
determine  the  meaning  of  the  word  ''heir,"  and  to  discover  the 
"heir's"  identity. 

Now  in  the  Miller  case,  supra,  testator  Miller  died  possessed  of 
an  estate  acquired  by  purchase  (as  in  the  case  before  me).  He 
left  several  sons  and  after  provision  for  some  of  them,  we  find 
a  devise  to  Peter  (unmarried  at  the  time  the  will  was  executed) 
and  who  subsequently  married  and  died  without  children  but 
leaving  a  wife.    The  devise  to  Peter  was  as  follows: 
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**I  give  and  devise  to  Peter  Miller  during  his  natural  life 
only,  all  that  portion  *  *  *;  at  the  death  of  my  said  sou 
Peter  Miller  I  devise  the  land  so  devised  to  him,  to  'his  lawfvl 
hfira.'  '' 

An  action  in  partition  was  commenced  and  the  court  was  called 
ou  to  construe  the  words  '* lawful  heirs."  The  issue  was  be- 
tween '^heirs'*  of  Peter  (life  tenant),  w'hich  heirs  were  of  the 
blood  of  testator,  a  life  tenant,  and  the  '* heir*'  of  Peter,  life  ten- 
ant (his  wife),  who  was  not  of  testator's  blood.  In  other  words, 
the  brothers  of  Peter  asserted  ownership  of  fee  as  against  the 
wife  of  Peter.  The  wife  however  was  adjudged  the  owner  of  the 
fee,  as  "lawful  heir.*'  , Manifestly,  such  a  conclusion  could  not 
have  been  reached  under  Section  4158,  for  under  that  section  a 
life  estate  only  could  have  passed  to  her,  whereas  her  identity 
l)eing  established  as  lawful  heir  under  Section  4159  she  would  be 
entitled  to  the  fee. 

Pending  the  termimition  of  the  life  estate  of  Peter  (as  here 
Mai*y  Louise)  the  fee  could  not  have  been  in  abeyance  (Oilpin 
and  wife  v.  Williams,  25  O.  S.,  283).  Awaiting  the  appearance 
of  Peter's  ** lawful  heirs"  (Mary  Louise's  ''legal  heirs"),  where 
was  the  fee?  In  the  Miller  case  the  particular  estate  to  Peter 
(as  here  to  Mary  Louise)  was  limited  to  him  for  life  and  there 
is  no  remainder  carrying  the  fee  during  the  life  of  Peter  (Mary 
Louise).  If  that  case  was  rightly  decided,  the  fee  could  not  have 
been  in  Peter  as  undisposed  of,  that  is,  by  inheritance.  If  such 
had  been  the  judgment  of  the  Supreme  Court  then  the  **  lawful 
heir"  would  have  been  identified  through  Section  4158,  which 
for  reasons  already  stated  could  not  have  been  the  case  ow-ing  to 
the  conclusions  reached. 

Plainly  the  court  must  have  entertained  some  other  theory. 
In  the  24th  Am.  &  Eng.  Ency.  of  Law,  413,  the  following  princi- 
ple is  set  out: 

''Where  a  testator  limits  a  particular  estate  to  the  heir,  with 
a  contingent  remainder  over,  without  any  ulterior  vested  re- 
mainder carrying  the  fee,  so  that  the  inheritance  descends  to  the 
heir  until  the  contingency  happens,  at  the  very  time  that  the 
particular  estate  first  takes  effect,  the  particular  estate  is  merged 
only  sith  modo,  so  as  to  open  for  the  interpasition  of  the  re- 
mainder,'  when  the  contingency  happens." 
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Applying  this  principle,  the  fee  must  have  descended  to  Peter 
as  heir,  not  however  in  beneficial  enjoyment  or  to  cause  a  merger 
of  the  two  estates,  but  as  claimed  by  the  plaintiff  here,  in  some 
manner  io  carry  out  the  will  until  the  appearance  of  the  lawful 
heirs  on  Peter's  death. 

By  parity  of  reasoning,  in  the  case  under  consideration,  the 
fee  descended  to  Mary  Louise,  heir  of  testator,  by  act  of  testator 
to  await  the  happening  of  the  contingency  provided  for.  Her 
possession  woul,d  be  imperfect — there  could  be  no  merger  as 
would  ordinarily  follow,  but  acting  it  seems  by  way  of  exception 
to  the  general  rule  (see  the  opinion  in  Craig  v.  Warner,  5  Mackey 
[D.  C],  460)  the  two  estates  merge  s^nb.modo,  and  open  upon 
the  appearance  of  heirs  of  Mary  Louise,  vesting  such  heirs 
with  a  reversion  in  fee  and  carrying  out  the  provisions  of  the 
will  and  the  intention  of  the  testator  to  dispose  of  the  contingent 
remainder.  As  then  the  estate  in  Mary  Louise*  was  not  one  as  to 
which  she  could  have  died  intestate — she  never  having  the  full 
beneficial  estate  of  inheritance^ — an  estate  as  to  which  heirs  might 
have  traced  immediately  through  her,  and  as  the  proof  shows 
the  estate  was  acquired  by  Frederick  Ulmer  by  purchase  and  dis- 
posed of  by  will,  to  ** legal  heirs,"  the  legal  heirs  are  not  to  be 
looked  for  in  Section  4158,  the  ancestral  statute,  but  their  identity 
is  established  in  Section  4159,  the  non-anc<^tral  statute.  See 
Browfr  V.  HuNf,  18  0.  S.,  312.  Ky  virtue  of  paragraph  4  of 
said  section  plaintiff,  half  sister  of  Mary  Louise,  is  identified 
as  such  legal  heir.  This  construction  gives  meaning  and  vitality 
to  both  contingencies  referred  to  in  Item  4,  obviating  a  find- 
ing that  there  was  no  devise  of  the  contingent  remainder,  be- 
cause  of  failure  of  children,  and  under  it  this  estate  **  descends 
and  falls"  in  the  ordinary  meaning  of  the  words  (compare 
** descend  and  pass,"  language  of  the  non-ancestral  statute)  to 
Eliza  Reif  (mentioned  five  times  as  my  daughter  by  the  testator;, 
and  does  not  first  '* descend  and  pass"  and  then  ''a.Hcend"  to 
collateral  relatives  (at  no  time  mentioned  by  testator) ^  as  would 
have  been  the  case  if  it  were  to  be  held  that  they  were  the  heirs 
under  Section  4158. 

For  these  reasons  I  am  of  opinion  that  plaintiff  should  prevail 
and  judgment  is  accordingly  rendered  for  the  plaiYitiff  with 
costs. 
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AS  TO  APPRAISAL  OF  FIRE  LOSS. 

Common  Pleas  Court  of  Licking  County. 

The  Edward  H.  Everett  Company  v.  German  American 

Insurance  Company.  • 

Decided,  September  Term,  1909. 

Fire  Insurance — \Evidence  as  to  Reason  for  Failing  to  Demand  an 
Appraisal — Not  Competent,  When — Action  which  is  Less  than  De- 
nial of  Liability  or  Waiver  of  Conditions  ty  Insurance  Company, 

A  reply  by  an  insurance  company  to  a  proof  of  loss,  that  it  has  reason 
to  believe  the  cash  value  of  the  loss  was  much  less  and  the  sal- 
vage much  more  than  claimed  by  the  insured,  is  not  a  denial  of 
liability  by  the  company  or  a  waiver  of  the  provision  of  the  policy 
for  an  appraisal,  but  amounts  to  a  disagreement  with  the  in- 
sured as  to  the  amount  of  loss  sustained  and  calls  for  an  ap- 
praisal, and  in  a  subsequent  action  on  the  policy  it  is  not  compe- 
tent for  the  insured  to  give  his  reasons  for  not  demanding  an  ap- 
praisal. 

Rabbins  Hunter  and  Flory  &  Flory,  for  plaintiflp. 
Kibler  &  Montgomery  and  J.  W.  Mooney,  contra. 

Wickham,  J.  (orally). 

The  questions  presented  to  the  court,  and  argued  by  counsel 
arise  upon  an  objection  to  the  introduction  of  certain  testimony. 
I  have  not  the  record  before  me  with  reference  to  the  particular 
question,  and  I  am  not  able  now  to  give  it  in  its  exact  language, 
but  I  think  the  question  asked  the  witness  was,  in  substance, 
what  his  reasons  were  for  not  demanding  an  appraisal'  of  the 
amount  of  the  loss. 

It  is  regretted  somewhat  by  the  court  that  we  can  not  have 
a  longer  time  to  consider  this  question;  but,  in  the  trial  of 
jury  cases,  questions  are  sometimes  presented  that  require  de- 
termination without  giving  the  court  a  great  length  of  time, 
or  a  very  good  opportunity,  to  investigate  the  law  applicable  to 


^Affirmed  by  the  Circuit  Ck)urt  without  report. 
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the  question,  and  it  is  not  as  satisfactory  to  the  court  as  it  is 
when  the  court  has  plenty  of  time  to  study  the  question. 

In  our  view,  the  question  involves  several  branches.  The 
first  is:  was  there  a  disagreement  between  the  insurer  and  the 
insured  about  the  amount  of  the  loss?  That  question  is  answered 
by  a  paragraph  in  a  letter  that  was  written  by  the  insurer  to 
the  insured. 

Before  coming  to  that,  however,  we  will  refer  to  the  printed 
record  in  this  case,  handed  to  us  by  counsel,  page  24,  as  to  one 
of  the  provisions  of  the  policy.    It  is  provided  in  this  language : 


**In  the  event  of  disagreement  as  to  the  amount  of  loss,  the 
same  shall,  as  above  provided,  be  ascertained  by  two  competent 
and  disinterested  appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  shall  first  select  a  competent 
and  disinterested  umpire;  the  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  separately  sound  value 
and  damage,  and,  failing  to  agree,  shall  submit  their  differences 
to  the  umpire;  and  the  award  in  writing  of  any  two  shall  de- 
termine the  amount  of  such  loss;  the  parties  thereto  shall  pay 
the  appraisers  respectively  selected  by  them  and  shall  bear 
equally  the  expense  of  the  appraisal  and  umpire." 

In  the  letter  written  by  the  insurer  to  the  plaintiff  upon  the 
receipt  of  the  proofs  of  loss  which  were  sent  to  the  defendant  by 
the  insured,  we  find  this  paragraph  under  No.  5: 

**This  company  does  not  agree  with  you  as  to  the  amount  of 
cash  value,  loss  and  salvage  to  the  property  insured,  and  denies 
that  the  cash  value  is  $6,500,  salvage  $2,500  and  loss  $4,000,  but 
contends  that  the  cash  value  and  loss  is  materially  less  than  the 
above  figures,  and  the  salvage  much  larger." 

In  the  proof  of  loss,  the  plaintiff  stated  that  the  cash  value 
of  the  property  was  $6,500 ;  that  the  salvage  was  of  the  value  of 
$2,500,  and  by  a  simple  process  of  subtraction  the  loss  was 
found  to  be  $4,000. 

In  reply  to  that,  the  company  says  that  it  does  not  agree 
with  the  insured  that  the  loss  is  $4,000,  because  the  **cash  value 
and  loss  is  materially  less  than  the  above  figures,  and  the  sal- 
vage much  larger." 

There  can  be  but  one  construction  put  upon  the  language, 
and  that  is,  that  the  insurance*  company  did  not  agree  with  the 


NISI  PRIUS  REPORTS— NEW  SERIES.  248 

I 

1910.]  Everett  Co.  v.  Insurance  Co. 

plaintiff  about  the  amount  of  the  loss.  Under  the  conditions  of 
the  policy,  then,  it  calls  for  an  appraisal. 

The  next  question  is:  what  are  the  duties  imposed  upon  the 
insured  by  the  terms  of  the  contract? 

We  refer  to  the  Carnahan  case,  decided  by  the  Supreme  Court, 
63  Ohio  State,  258,  which  is  familiar  to  counsel,  and,  I  might 
say  in  deciding  the  question,  that  many  of  the  facts  are  agreed 
to  by  counsel  in  this  case.  The  policy  is  offered  in  evidence,  and 
there  can  not  be  any  dispute  about  it;  and  many  other  facts 
are  agreed  on  between  counsel. 

The  fifth  paragraph  of  the  syllabus  in  the  Carnahan  case  in 
the  63  Ohio  State,  page  258,  reads  as  follows: 

**A  condition  in  a  policy  of  insurance  against  fire,  that  in 
case  of  loss  and  a  disagreement  or  difference  between  the  parties 
as  to  the  amount  of  the  loss  that  amount  shall  be  ascertained 
by  arbitration  or  appraisal,  is  a  proper  and  valid  condition; 
and  where  it  is  also  provided  that  the  condition  as  to  arbitration 
or  appraisal  must  be  complied  with  before  a  suit  can  be  brought 
against  the  insurer,  the  condition  is  thereby  made  a  condition 
precedent,  and  to  entitle  the  insured  to  maintain  an  action  to 
recover  under  the  policy,  he  must  show  that  he  has  either  per- 
formed the  condition  or  has  a  legal  excuse  for  non-performance 
thereof.'' 

It  is  incumbent,  then,  upon  the  plaintiff,  in  an  action  to  re- 
cover upon  the  policy,  to  show  that  he  has  complied  with  all  the 
conditions  of  the  policy,  and  especially  with  the  condition  in  re- 
gard to  the  appraisal  of  the  amount  of  the  loss. 

The  second  paragraph  of  the  syllabus  in  the  Graham  case  in 
75  Ohio  State,  page  374,  is  in  the  same  line: 

*'In  such  a  policy  the  words  'including  an  award  by  apprais- 
ers when  appraisal  is  required, '  do  not  impose  any  obligation  on 
the  insurer  to  demand  an  appraisal;  but  in  the  event  of  a  dis- 
agreement between  the  insurer  and  the  insured  as  to  the  amount 
of  loss,  an  appraisal  is  required  by  the  terms  of  the  contract,  and 
in  a  suit  on  the  policy  the  burden  lies  upon  the  insured  to  show 
that  he  has  on  his  part  performed  or  offered  to  perform  the  con- 
dition as  to  the  appraisal." 

There  was  no  appraisal  of  the  amount  of  the  loss  in  this  case. 
So  that  we  see,  from  these  decisions  of  the  Supreme  Court, 
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under  a  policy  such  as  the  one  upon  which  this  suit  is  predicated, 
or  these  two  policies  rather,  the  duty  was  imposed  upon  the  in- 
sured to  demand  an  appraisal,  unless  it  had  a  legal  excuse  there- 
for. 

The  next  question  is :  was  there  a  legal  excuse  upon  the  part 
of  the  plaintiff  for  failing  to  demand  an  appraisal? 

There  was  no  demand  by  the  insured  for  an  appraisal  of  the 
amount  of  the  loss  in  this  case.  The  question  is:  was  there  .a 
legal  excuse  upon  the  part  of  the  insured  for  failing  to  demand 
an  appraisal  of  the  amount  of  the  loss?  The  plaintiff  claims 
that  there  was  a  legal  excuse,  because,  as  it  says,  1st,  there  was 
a  denial  of  liability;  and,  2d,  because  of  the  conduct  of  the 
company,  which  was  calculated  to  mislead  the  plaintiff. 

This  brings  us  to  the  next  question:  was  there  a  denial  of 
liability  ? 

The  only  communications  that  passed  between  the  pkiintiff 
and  the  defendant  are  in  writing — letters  written  by  the  defend- 
ant to  the  plaintiff,  and  by  the  plaintiff  to  the  defendant. 

On  page  88  of  the  record  we  have  a  copy  of  the  letter  that 
was  sent  by  the  defendant,  the  German  American  Insurance 
Company,  to  the  plaintiff.  This  is  the  language  that  counsel 
for  plaintiff  claim  amounts  to  a  denial  of  liability: 

**From  the  information  before  us  we  believe  the  entire  loss 
and  damage  to  have  been  caused  by  a  cyclone  and  not  by  light- 
ning. ' ' 

The  policy  did  not  insure  against  damage  by  cyclone,  but  did 
insure  against  damage  by  lightning. 

It  is  argued  that,  by  stating  that  according  to  their  belief  the 
damage  was  caused  by  cyclone  and  not  by  lightning,  it  amounts 
to  a  denial  of  liability.  We  do  not  so  understand  this  language. 
The  language  is:  **from  the  information  before  us.''  It  is 
tantamount  to  a  statement  that,  from  all  we  can  learn,  or,  from 
the  best  information  before  us,  we  are  of  the  opinion  that  the 
damage  was  caused  by  cyclone,  and  not  by  lightning.  There  is 
nothing  said  that  would  preclude  the  defendant  company  from 
changing  its  opinion  upon  the  receipt  of  additional  evidence  or 
information  that  the  loss  was  occasioned  by  some  other  means, 


NISI  PKIUS  REPORTS— NEW  SERIES.  246 


1910. J  Everett  Co.  v.  Insurance  Co. 

or  in  some  other  way,  than  by  cyclone.     It  falls  far  short  of 
.  a  denial  of  liability. 

Now,  this  conclusion  which  we  come  to  makes  it  unnecessary 
for  us  to  refer  to  the  cases  cited  by  counsel  which  hold  that  a 
denial  of  liability  excuses  or  amounts  to  a  waiver  of  the  condi- 
tions of  the  policy. 

It  is  argued  by  counsel  for  the  plaintiff  that  there  was  a  denial 
of  liability,  and  that,  by  reason  of  the  denial  of  liability,  the 
plaintiff  was  relieved  from  a  demand  of  an  appraisal;  or,  in 
other  words,  that  there  was  a  waiver  of  that  condition  of  the 
policy  which  provides  for  an  appraisal ;  and  they  cite  a  number 
of  authorities  foreign  to  Ohio,  and  some  in  Ohio,  perhaps;  but 
our  conclusion  upon  that  clause  of  the  letter  makes  it  unneces- 
sary to  refer  to  those  authorities  or  to  consider  them. 

It  is  claimed  by  counsel  for  the  plaintiff  that  there  was  a  denial 
of  liability  and,  in  addition,  that  the  defendant  was  guilty  of 
conduct,  under  the  then  existing  circumstances,  which  would 
induce  a  belief  on  the  part  of  the  insured  that  the  defendant 
would  not  comply  with  the  provisions  of  the  policy  in  regard 
to  an  appraisal;  and  the  further  question  is:  did  such  conduct 
and  statements,  under  the  circumstances,  cause  the  insured  so 
to  believe? 

Preliminary  to  a  determination  of  this  matter,  is  this  question, 
and  it  is  the  most  difficult  one  that  we  have  had  to  consider; 
that  is,  is  this  a  matter  for  the  court  or  the  jury  to  determine? 
There  is  no  dispute  about  what  was  said  for  the  jury  to  deter- 
mine. What  was  said  is  in  writing,  and  is  introduced  in  evidence 
in  the  form  of  the  letters  spoken  of.  From  a  consideration  of 
the  letters — the  language  in  the  letters — under  the  circumstances 
the  question  is:  is  the  jury  to  determine  whether  that  language 
was  such  as  to  induce  the  belief  that  the  defendant  had  waived 
that  condition  of  the  policy? 

It  involves  a  consideration  of  the  language  of  the  letter,  in  the 
light  of  the  circumstances  surrounding  the  parties  at  the  time. 

Our  conclusion,  upon  a  consideration  of  the  question  is:  that 
it  is  not  a  question  for  the  jury  to  determine,  but  that  it  is  a 
question  for  the  court  to  determine. 


246     .        LICKING  COUNTY  COMMON  PLEAS. 


Everett  Co.  v.  Insurance  Co.  [Vol.  IX,  N.  S. 

I  can  see  how  a  question  of  that  kind,  under  some  state  of  cir- 
cumstances, might  be  a  question  for  the  jury  to  determine,  and, 
probably,  in  a  majority  of  cases,  it  would  be ;  but  our  conclusion 
is,  as  I  have  stated,  that,  in  this  case,  this  question  is  one  for 
the  court. 

Now,  is  the  statement  in  this  letter  one  that  would  induce  and 
have  a  tendency  to  produce  a  belief  on  the  part  of  the  person  re- 
ceiving it,  that  the  defendant  company  had  waived  the  condi- 
tion of  the  policy? 

**From  the  information  before  us  we  believe  the  entire  loss  and 
damage  to  have  been  caused  by  a  cyclone  and  not  by  lightning.*' 

No  adjuster  was  sent  by  the  company  to  appraise  the  amount 
of  the  loss;  no  demand  was  made  for  an  appraisal.  We  are 
unable  to  see  how  that  could  produce  the  belief  or  have  the 
effect  of  producing  in  the  mind  the  belief  that  the  insurance  com- 
pany had  waived  any  of  the  conditions  of  the  policy. 

The  result  of  our  consideration  is  that  it  is  not  competent  to 
admit  in  evidence  the  testimony  of  the  witness  as  to  what  his 
reasons  were,  or  what  he  thought,  or  why  he  failed  to  demand 
an  appraisal  of  the  amount  of  the  loss  of  the  property.  The  duty 
was  imposed  upon  the  insured  to  demand  an  appraisal.  The 
language  of  the  letter  was  not  such  as  would  reasonably  cause  a 
person  to  believe  that  the  company  had  waived  any  of  the  provi- 
sions of  the  policy;  and,  under  the  decisions  of  the  Supreme 
Court  in  the  75  and  63  Ohio  State  Reports,  no  right  of  action 
could  accrue  to  the  plaintiff  until  that  demand  had  been  made, 
and  the  terms  of  the  policy  in  that  respect  complied  with. 

Our  conclusion  is  that  the  objection  should  be  sustained. 
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PROSECUTION  FOR  POISONING  A  DOMESTIC  ANIMAL. 

Common  Pleas  Court  of  Licking  County. 

The  State  op  Ohio  v.  Vincent  Mille.r. 

Decided,  September  Term,  1909. 

Criminal  Law — Language  Used  in  Describing  an  Offense — Not  Abso- 
lutely Essential  that  the  Words  of  the  Statute  be  Employed  in  the 
Indictment — Word  "Horse"  as  Used  in  the  Statutes — Sections  6850 
and  6852. 

The  words  "horse"  is  used  in  the  statutes  (Section  6850)  in  the  generic 
sense  and  embraces  the  word  "pony/*  and  an  indictment  charging 
that  the  defendant  unlawfully,  willfully  and  maliciously  did  ad- 
minister a  large  amount  of  poison  to  a  certain  pony  is  not  open  to 
demurrer. 

Phil  B.  Smyihe,  Prosecuting  Attorney,  for  plaintiff. 
J.  R,  Fitzgihhon,  contra. 

Nicholas,  J.  (orally). 

This  case  was  submitted  to  the  court  upon  a  demurrer  to  the 
indictment.  The  indictment  charges  that  the  defendant  ''un- 
lawfully, willfully  and  maliciously  did  administer  to  a  certain 
pony,  of  the  value  of  fifty  dollars,  the  property  of  Albert  Pugh, 
a  large  quantity  of  a  certain  poison  and  drug  called  paris  green, 
with  intent  then  and  there  and  thereby  ijxe  aforesaid  pony  to 
destroy,"  etc. 

I  am  satisfied  that  the  Supreme  Court  has  taken  the  view 
that  the  word  '* horse"  is  used  in  the  statute  (Section  6850)  in 
its  generic  sense.  In  investigating  the  matter,  I  went  back  to  the 
35  Ohio  State,  page  268,  the  Hagar  case,  decided  by  Judge  Okey ; 
that  is  the  store-room  and  store-house  case.  I  think  that  case, 
together  with  the  old  Poage  case,  in  the  3  Ohio  State,  page  229, 
will  make  this  matter  clear  to  all  of  us. 

In  the  case  in  the  35  Ohio  State,  page  268,  the  syllabus  reads : 

**An  indictment  charging  that  the  prisoner  broke  into  a  store- 
room, is  insufficient  under  a  statute  making  it  an  offense  to  break 
into  a  'store-house';  and  the  defect  is  available  to  him,  although 
the  objection  was  not  made  until  the  verdict  had  been  ren- 
dered." 


2>48  LICKING  COUNTY  COMMON  PLEAS. 


State  V.  Miller.  [Vol.  IX.  N.  S. 


The  word  **  store-room '  *  does  not  appear  in  that  statute,  but 
the  word  ** store-house "  does.     Judge  Okey  says: 

**In  charging  an  offense  in  an  indictment,  it  is  not  good  prac- 
tice to  omit  the  words  of  the  statute  which  define  the  crime.  The 
safer  course*  is  to  employ  them ;  and,  while  this  is  not  always 
indispensable  to  the  validity  of  the  indictment,  it  is  clear  that 
if  they  are  omitted  the  defect  will  be  fatal,  unless  the  words  used 
are  the  precise  equivalent  of  the  words  of  the  act,  or,  at  least, 
plainly  and  necessarily  include  them." 

Now,  that  is  the  gist  and  substance  of  the  decision.  He  cites 
the  ca.se  of  Poage  v.  State,  3  Ohio  St.,  229,  and  says: 

**From  this  it  is  not  to  be  inferred  that  an  indictment  which 
simply  pursues  the  language  of  the  statute  is  sufficient,  for  in 
many  cases  something  more  is  required. 

''Ilere  the  prisoner  was  charged  with  breaking  into  a  store- 
room, while  the  only  structures  of  that  general  character  speci- 
fied in  the  statute  are  'store-house'  and  *  warehouse.'  But  a 
store-room  is  not  necessarily  either  a  store-house  or  warehouse. 

**The  indictment  is  insufficient,  and  the  defect  is  not  one  of 
form  but  of  substance ;  hence,  the  objection  is  fatal,'  though  not 
made  until  the  verdict  had  been  rendered. 

**The  safer  course  is  to  employ  the  language  of  the  statute; 
and  while  this  is  not  always  indispensable  to  the  validity  of  the 
indictment,  it  is  clear  that  if  they  are  omitted  the  defect  will  be 
fatal,  unless  the  words  used  are  the  precise  equivalent  of  the 
words  of  the  act,  or,  at  least,  plainly  and  necessarily  include 
them. ' ' 

Now,  the  question  comes:  Is  the  word  **pony,"  as  used  in 
this  indictment,  either  the  exact  equivalent  of  the  word  "horse," 
or  is  the  word  **pony"  included  in  the  language  of  the  statute? 

As  I  say,  I  think  the  Poage  case  will  help  us  out.  I  read  from 
the  decision,  at  page  234 : 

**The  point  that  the  indictment  is  defective  because  it  does 
not  employ  the  precise  words  of  the  statute,  is  countenanced  by 
highly  respectable  authorities,  but  there  is  perhaps  an  equal 
weight  of  authority  against  it,  and  it  is  certainly  opposed  to  the 
current  of  Ohio  decisions." 

This  is  one  of  Judge  Thurman's  decisions. 

"All  the  elements  necessary  to  constitute  the  crime  must  be 
averred ;  in  other  words,  the  case  must  be  clearly  brought  within 
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the  statute.  To  do  this,  it  is  generally  necessary  to  use  the 
words  of  the  statute.  There  is  great  danger  in  employing  what 
are  supposed  to  be  convertible  terms.  Nevertheless,  the  precise 
words  are  not  always  indispensable.  The  rule  was  thus  stated 
by  Judge  Hitchcock,  in  Loiigee  v.  State,  11  O;  S.,  69:  *The 
offense  itself  should  be  so  described  as  to  bring  it  substantially 
within  the  provisions  of  the  statute.' 

**In  Lamherton  v.  State,  11  0.,  282,  an  indictment  which  merely 
used  the  words  of  the  statute  was  held,  in  that  particular  in- 
stance, to  be  too  uncertain;  because  of  the  generality  of  its 
terms.  The  court  thought  that  the  particular  act  complained  if, 
and  which  was  included  in  the  general  words  of  description  in 
the  statute,  should  be  set  forth;  and,  in  illustration  of  their 
views,  said: 

**  *It  (the  indictment)  is  as  general  as  would  be  an  indict- 
ment for  forgery,  which  follows  merely  the  words  of  the  stat- 
ute, without  specifying  any  act  constituting  the  crime,  or  an 
indictment  for  perjury,  which  only  set  forth  that  a  party  swore 
falsely,  knowing  to  the  contrary,  without  setting  forth  what  mat- 
ters he  stated  to  be  facts,  and  falsifying  them.'  " 

Judge  Thurman  is  now  speaking  for  himself: 

* '  Now,  certainly,  an  indictment  that  simply  charged  a  forgery 
of  a  'contract  for  the  payment  of  money,'  without  further  de- 
scription, would  be  bad." 

Although  that  is  the  language  of  the  statute — ''contract  for 
the  payment  of  money." 

"The  forged  instrument  must  be  set  forth  'in  haec  verba/ 
that  the  court  may  see,  by  an  inspection  of  the  indictment,  that 
it  is  an  instrument  which  is  the  subject  of  forgery;  and  where 
it  is  so  set  forth,  and  appears  to  be  an  indorsement  of  a  prom- 
issory note,  the  indictment  is  none  the  less  certain  because  the 
instrument  is  called  by  its  specific  name,  an  indorsement,  than  it 
would  be  if  the  more  general  description,  'a  contract  for  the 
payment  of  money,'  were  used;  indeed,  it  is  more  certain." 


In  the  light  of  these  authorities,  my  idea  is  that  the  descrip- 
tion in  this  indictment,  using  the  word  "pony,"  brings  it  within 
the  purview  of  the  statute,  because  of  the  reasoning  of  the  court ; 
that  it  is  not  absolutely  essential  that  the  words  of  the  statute 
should  be  used,  but  the  language  used  must  be  either  its  equiva- 
lent, or  it  must  be  embraced  within  that  language. 
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Now  going  back  to  the  old  3  Ohio  State,  upon  which  Judge 
Okey  relied  particularly:  where  the  description  of  the  instru- 
ment was  ah  indorsement  on  a  promissory  note,  the  court  there 
held  that  that  came  within  the  description  spoken  of  in  the  stat- 
ute  as  **a  contract  for  the  payment  of  money'';  and  I  think,  in 
the  light  of  these  decisions,  this  indictment  should  stand,  and  an 
exception  will  be  allowed. 


NEGLIGENCE  IN  FUMIGATION  OF  PREMISES  BY  HEALTH 

OFFICERS. 

Common  Pleas  Court  of  Hamilton  County. 

Frank  West  v.  The  Village  of  Mt.  Washington. 

Decided,  November,  1909. 

Municipal  Corporations— Disinfection  of  Premises  hy  Health  Officers  a 
Governmental  FuncHon—And  Municipality  not  lAahle  for  Negli- 
gence in  Use  of  Fumigating  Apparatus — Public  Health  and  Protec- 
tion Against  Contageous  Diseases— Section  1536-741. 

1.  A  municipal  corporation  acting  through  a  board  of  health,  which 

within  the  scope  of  its  statutory  powers  fumigates  premises  where- 
in a  person  has  been  sick  with  a  contagious  disease,  acts  in  a 
governmental  capacity. 

2.  Such  municipal  corporation  is  not  liable  in  an  action  for  damages, 

for  negligence  of  the  board  of  health  and  its  agents,  whereby  prop- 
erty was  destroyed  through  the  careless  use  of  fumigating  ap- 
paratus while  disinfecting  premises  wherein  a  person  had  been 
sick  with  a  contagious  disease. 

William  M.  Tugman,  for  plaintiff. 
John  Nichols,  contra. 

O'CONNELL,  J. 

Plaintiff  alleges  for  a  cause  of  action  that  one  of  his  children 
having  become  stricken  with  diptheria,  the  defendant  village 
thereafter,  **  through  its  duly  authorized  board  of  health  and  its 
agents '*  detailed  a  certain  person  *'to  fumigate  a  certain  room  or 
rooms  in  plaintiff's  house,  and  intrusted  the  said  agent  vrith 
certain  apparatus  for  fumigating.*' 
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The  petition  describes  the  manner  in  which  the  apparatus  was 
used,  and  the  damage  which  resulted  to  his  property  other  than 
what  was  contained  in  the  bed  room  used  by  the  sick  person. 

The  petition  then  alleges,  **that  said  fumigating  apparatus 
was  out  of  repair,  and  that  the  said  agent  was  unskillful  and  neg- 
ligent in  handling  the  same,  and  that  the  said  defendant  was 
negligent  in  sending  out  said  apparatus  in  the  hands  of  an  un- 
skilled person,"  and  that  by  reason  thereof  the  plaintiff  has  been 
damaged,  for  which  he  prays  judgment. 

To  this  petition  the  defendant  village  filed  a  general  demurrer. 

This  raises  the  question  of  the  liability  of  a  municipality  for 
damages  done  by  a  board  of  health  through  its  officers  and  agents 
in  carrying  out  the  order  of  the  said  board. 

It  will  be  observed  that  this  is  an  action  in  tort  for  the  careless 
and  negligent  conduct  of  the  board  and  its  agent. 

The  right  of  the  board  of  health  to  enter  the  plaintiff's  prem- 
ises for  the  purpose  of  fumigating  the  same  is  conferred  by 
statute. 

Section  1536-741,  Revised  Statutes,  provides : 

**When  such  person  (afflicted  with , small-pox,  diphtheria  and 
other  enumerated  diseases)  has  recovered  and  is  no  longer 
liable  to  communicate  the  disease  to  others,  or  has  died,  •  •  • 
and  as  soon  thereafter  as  the  board  of  health  deems  it  advisable 
its  health  officer  or  other  person  appointed  for  the  purpose  shall 
thoroughly  disinfect  and  purify  the  house  and  contents  thereof 
in  which  such  person  has  been  ill  or  has  died,  which  disinfection 
and  purification  shall  be  done  in  accordance  with  the  rules  and 
regulations  adopted  and  promulgated  by  the  state  board  of 
health,  and  the  local  board  of  health  may  purchase  such  disin- 
fecting apparatus  and  supplies  as  it  deems  necessary  for  such 
purpose;  *  •  *  the  expenses  of  disinfection  shall  be  paid 
by  the  local  board  of  health,  and  said  board  may  destroy  any 
infected  clothing,  bedding,  and  other  article  which  can  not  be 
made  safe  by  disinfection,  •  •  •  and  when  any  buildings, 
hut,  or  other  structure  has  become  infected  with  small-pox  or 
other  dangerous  communicative  disease,  and  can  not,  in  the 
opinion  of  the  board  of  health,  be  made  safe  by  disinfection,  the 
board  may  have  such  building,  hut,  or  other  structure  appraised 
and  destroyed." 

The  remaining  paragraphs  of  this  section  of  the  statute  pro- 
vide the  means  whereby  the  owner  can  be  paid  for  such  injury 
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or  destroyed  property,  giving  the  owner  the  right  to  enter  suit 
in  case  he  is  not  satisfied  with  the  amount  allowed  by  the  board 
of  health  or  other  proper  board  as  the  value  of  the  property 
injured  or  destroyed. 

The  plaintiff  does  not  bring  himself  within  the  provisions  of 
this  statute  because  the  property  destroyed  was  not  infected 
bedding,  etc.,  voluntarily  destroyed  by  the  board  of  health  in 
lieu  of  fumigation.  He  is  not  suing  for  the  value  of  property 
destroyed,  on  which  the  board  of  health  places  one  valuation 
and  he  another;  but  his  is  an  action  for  damages  for  the  wrong- 
ful and  negligent  acts  of  the  board  and  its  agents  in  the  prose- 
cution of  the  fumigation. 

The  board  of  health  is  a  board  exercising  governmental  func- 
tions ;  it  is  engaged  in  the  performance  of  a  public  service  from 
which  the  village  receives  no  pecuniary  or  special  advantage  in 
its  corporate  capacity,  but  which  it  is  bound  to  see  performed 
in  pursuance  of  a  duty  imposed  by  law  for  the  general  welfare 
of  the  inhabitants  of  the  village.  The  protection  of  the  people 
of  a  municipality  from  disease  and  pestilence  is  a  duty  per- 
tinent to  the  exercise  of  the  governmental  functions  of  the  mu- 

nicipality. 

In  the  case  of  Frederick  v.  Columbus,  58  O.  S.,  538,  the  court 
holds  that: 

**A  municipal  corporation  is  not,  in  the  absence  of  any  statu- 
tory provision,  liable  in  damages  to  one  injured  by  the  negli- 
gent acts  of  its  fire  department,  or  any  of  its  members." 

This  was  decided  on  the  ground  that  the  act  of  the  city  in 
providing  means  for  the  extinguishing  of  fires,  is  governmen- 
tal in  its  nature,  and  the  city,  therefore,  is  not  liable  for  dam- 
ages arising  through  the  acts  of  the  fire  department. 

The  latest  decision  of  our  Supreme  Court  in  a  similar  case 
is  reported  in  Bell  v.  Cincinnati,  80  0.  S.,  1.  In  that  case  a 
guard  of  the  city  work  house  was  injured  through  the  premature 
explosion  of  some  percussion  caps  to  be  used  in  quarrying  stone 
by  prisoners  of  the  city  work  house.  The  court  held  that  in  the 
maintenance  of  a  city  work  house,  even  though  the  rock  quarried 
was  sold  (in  an  effort  to  make  the  institution  self  supporting), 


NISI  PRIUS  REPORTS— NEW  SERIES.  253 


1910.]  West  V.  Mt.  Washington. 

the  city  through  its  directors  of  public  service  acts  in  a  govern- 
mental capacity,  and  **if  the  relation  the  city  bore  to  the  work 
house  and  quarry  was  governmental,  and  their  operation  and 
control  were  the  exercise  of  governmental  power,  the  city  is  not 
liable  to  plaintiff,  even  if  he  was  injured  through  the  neglect 
and  want  of  care  of  some  other  or  superior  officer  of  that  institu- 
tion, where  the  statute  creates  no  such  liability." 

The  only  liability  created  by  statute  affecting  boards  of  health, 
is  the  liability  which  arises  through  the  voluntary  destruction 
by  the  board  of  that  which,  in  its  judgment,  is  a  menace  to  pub- 
lic health. 

In  Toledo  v.  Turner,  15  C.  C,  627,  the  court  held  that  the 
city  of  Toledo  was  not  liable  in  damages  to  a  person  quaran- 
tined by  order  of  the  board  of  health. 

Counsel  for  plaintiff  contends  that  **it  was  the  purpose  of 
the  Legislature  (in  Section  1536-741,  Revised  Statutes)  to  pro- 
vide compensation  for  property  destroyed  for  the  purpose  of 
promoting  the  public  health." 

That  is  true,  but  the  petition  does  not  bear  out  this  conten- 
tion. The  property  destroyed  and  for  which  damages  are  asked, 
was  not  destroyed  for  the  purpose  of  promoting  the  public  health. 
The  articles  destroyed  were  in  another  room*  from  the  sick  room 
and  consisted  of  hard  wood  floor,  curtains,  mantel,  etc.,  de- 
stroyed ''through  the  negligence  of  the  person  using  the  disin- 
fecting apparatus." 

The  action  is  one  of  damages  for  negligence.  It  is  not  one  for 
compensation  for  property  destroyed  for  the  public  benefit  for 
which  the  Legislature  authorizes  payment  and  permits  the  owner 
to  sue  if  proper  payment  be  hot  made. 

There  was  no  benefit  derived  by  the  public  through  the  de- 
struction of  the  property  mentioned  in  the  petition;  there  was, 
however,  benefit  derived  by  the  public  through  the  destruction 
of  the  blankets,  bedding,  etc.,  used  in  the  sick  room.  For  their 
destruction  the  village  should  make  payment  if  it  has  not  done 
so.     But  that  question  is  not  presented  in  this  petition. 

The  demurrer  to  the  petition  should  therefore  be  sustained. 
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PROSECUTION  FOR  KEEIWC  A  CAMBLINC  ROOM. 

Common  Pleas  Court  of  Licking  County. 

The  State  of  Ohio  v.  Charles  Henry. 

Decided,  September  Term,  1909. 

Criminal  Law — Failure  of  Foreman  to  Sign  Full  Nam^s  to  Indictment 
— Motion  to  Quash— Plea  in  Abatement — Duplicity — Sections  H249 
and  7250. 

1.  A  motion  to  quash  does  not  He  to  an  indictment  to  which  the  fore- 

man of  the  grand  jury  did  not  sign  his  full  name. 

2.  An  indictment  charging  that  on  a  certain  day  and  during  the  in- 

terval between  that  date  and  the  date  of  the  finding  of  the  indict- 
ment the  defendant  kept  a  room  for  the  purpose  of  gambling,  is 
not  bad  for  duplicity. 

Phil.  B.  Smythe,  Prosecuting  Attorney,  for  plaintitf. 
S.  L.  James,  contra. 

WiCKHAM,  J.   (orally). 

A  number  of  cases  were  submitted  to  the  court  on  motions  to 
quash  the  indictments. 

In  all  of  these  eases  the  motion  to  quash  is  on  the  ground 
that  the  foreman  who  endorsed  the  indictments  did  not  sign  his 
full  name.  The  motion  should  be  overruled,  first,  for  the  rea- 
son that  a  motion  to  quash  does  not  lie  to  an  objection  of  that 
kind.    Section  7249  reads  as  follows: 

'*A  motion  to  quash  may  be  made  in  all  cases  when  there  is  a 
defect  apparent  upon  the  face  of  the  record,  including  defects 
in  the  form  of  the  indictment,  or  in  the  manner  in  which  an 
offense  is  charged." 

It  would  not  appear  from  the  indictment  that  the  foreman's 
name  was  Ned  C.  Sherburne.  He  signed  the  indictment  as  N. 
C.  Sherburne,  and  for  aught  that  appears  from  the  indictment 
that  is  his  true  name,  and  it  would  be  necessary  to  show  by  ex- 
trinsic evidence  the  fact  whether  that  was  or  was  not  his  true 
name ;  and  in  this  case,  in  order  to  sustain  the  motion  to  quash, 
counsel  for  the  defendant  were  obliged  to  call  Mr.  Sherburne  as 
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a  witness  to  testify  upon  that  question.  Therefore,  it  i?  a  mat- 
ter that  would  be  extrinsic  to  the  indictment,  and  a  motion  to 
quash  would  not  lie.  The  method  of  taking  advantage  of  any 
such  alleged  defect  would  be  by  plea  in  abatement.  That  ap- 
pears from  Section  7250: 

**A  plea  in  abatement  may  be  made  when  there  is  a  defect 
in  the  record,  which  is  shown  by  facts  extrinsic  thereto." 

In  the  case  of  Whiting  v.  State,  48  Ohio  State,  page  231,  tht 
Supreme  Court  say : 


*'As  to  the  ruling  on  the  motion  to  quash.  The  motion  con* 
tained  two  grounds :  1.  The  matter  set  up  in  the  plea  in  abate- 
ment. 2.  That  the  indictment  was  not  indorsed  a  true  bill  by  the 
foreman,  as  foreman.  The  fact  being  that  it  was  indorsed  by 
the  foreman,  John  W.  Smith,  without  the  addition  of  his  descrip- 
tion, *  foreman/  having  been  added  by  the  clerk  after  the  pre- 
sentment of  the  indictment.  The  first  ground  was  properly  pre- 
sented and  disposed  of  on  the  plea  in  abatement — the  matter 
presented  not  being  apparent  on  the  record  is  not  available  on  a 
motion  to  quash.     Sections  7249  and  7250,  Revised  Statutes." 

Therefore  we  say  that,  for  that  reason,  the  motion  in  each  of 
these  cases  should  be  overruled. 

In  case  No.  2654,  State  of  Ohio  v.  Trickle,  the  additional  ground 
is  made  that  the  indictment  is  bad  for  duplicity. 

The  decision  of  the  Circuit  Court  of  Hamilton  County,  upon 
the  question  of  the  signature  of  the  foreman,  is  an  authority  in 
point,  and  will  settle  the  question.  In  that  case,  in  Vol.  2  0.  C. 
C. — N.  S.,  page  174,  the  very  same  objection  is  made.  The  fore- 
man's name  was  John  P.  Clark,  and  he  endorsed  it  **  J.  P.  Clark. " 
The  court  says: 

**It  is  further  claimed  that  the  indictment  is  not  signed  by 
the  foreman  of  the  grand  jury,  John  P.  Clark,  but  by  J.  P. 
Clark,  and  therefore  is  not  a  true  bill.  This  variance  is  not 
fatal,  for  the  court  appointing  the  foreman  is  presumed  to 
know  his  identity/' 

Counsel  for  the  defendant  in  these  cases  cite  the  court  to  a 
case  in  a  United  States  report — a  case  in  some  foreign  state — 
upon  the  question  of  what  is  the  true  name  of  a  person.  But 
those  authorities  would  not  be  regarded  as  authorities,  if  they 


256  LICKING  COUNTY  COMMON  PLEAS. 

State  V.  Henry.  [Vol.  IX.  N.  S. 

conflict  with  the  decisions  of  courts  of  our  own  state,  especially 
in  criminal  cases.  The  criminal  procedure  of  the  state  is  regu- 
lated by  statute,  and  many  questions  which  arise  under  the  stat- 
ute of  the  state  must  be  disposed  of  and  settted  from  the  decisions 
of  our  own  state  under  those  statutes.  However,  we  think  there 
can  be  no  question  but  what  the  objection,  if  it  were  a  valid 
objection,  should  be  taken  advantage  of  by  a  plea  in  abatement. 

Upon  the  other  question,  that  the  indictment  is  bad  for  du- 
plicity : 

The  charge  is  that,  on  a  certain  day,  **and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  finding  the  in- 
dictment, at  the  county  of  Licking,  and  state  of  Ohio,  did  keep 
a  room  there  situate,  to  be  used  for  gambling  as  aforesaid,  and 
then  and  there  unlawfully  did  cause  and  procure  divers  idle 
and  ill-disposed  persons,  on  the  said  day  of  —  in  the  year  of  our 
Lord,  one  thousand  nine  hundred  and  nine,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  finding 
of  the  bill." 

The  charge  is  that,  between  certain  dates,  from  the  first  to 
the  last  day  named  in  the  indictment,  the  defendant  kept  a  room 
for  the  purpose  of  gambling. 

We  are  cited  to  the  case  of  Barnhouse  v.  State,  as  an  authority 
in  support  of  the  motion.  In  that  case  the  defendant  was 
charged  with  incest,  and  the  charge  was  made  that,  at  divers 
times,  between  two  dates,  the  defendant  was  guilty  of  incest, 
and  the  court  held  the  indictment  bad  for  duplicity.  It  is 
very  apparent  that  there  is  a  vast  difference  between  a  charge 
of  that  kind  and  the  charge  here.  A  single  act  of  incest  is  a 
crime.  The  offense  here  is  entirely  different  because  it  charges 
the  defendant  with  keeping  a  place,  during  a  certain  period  of 
time,  as  a  gambling  room.  The  indictment  which  sought  to 
charge  the  defendant  with  incest  did  not  specify  the  date  but 
stated  that  he  was  guilty  at  divers  times  between  two  dates. 
It  is  not  an  authority  in  point  and  does  not  apply  to  this  ques- 
tion. 

We  think  the  motion  should  be  overruled  on  both  branches. 
Exceptions  may  be  noted. 
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REPLEVIN  BY  AN  ASSIGNEE  OF  GOODS  HELD  UNDER 
A  CONDmONAL  SALES  CONTRACT. 

Common  Pleas  Court  of  Hamilton  County. 

Jacob  Baum  v.  Joseph  T.  Harrison,  Assiqnee  op  Harry 

Arenberg. 

Decided,  December,  1909. 

Conditional  Sales — Replevin  of  Goods  from  the  Vendee — And  from  the 
Assignee  of  the  Vendee — Effect  of  Failure  to  File  the  Contract  of 
Sale — Assignee  in  Better  Position  than  the  Vendee — Holds  the 
Goods  as  Though  Seized  on  Execution — Mea^wre  of  Damages  to 
Assignee  where  the  Goods  have  been  Taken  Possession  of  by  the 
Vendor  and  no  Redelivery  Bond  Given — Sections  4150-2-S-4. 

1.  An  action  in  replevin  can  not  be  maintained  to  recover  possession 

of  chattels  sold  under  a  contract  of  conditional  sale  unless  the 
vendor  before  the  commencement  of  the  action,  tender  or  return 
to  the  vendee  the  amount  of  money  or  other  property  received  by 
the  vendor  under  the  contract,  less  a  reasonable  sum  for  the  use 
of  the  chattel  by  the  vendee,  and  for  any  damages  done  to  the 
chattel  while  in  the  possession  of  the  vendee,  which  sum  of  money 
or  value  in  property,  to  be  retained  by  the  vendor  shall  not  ex- 
ceed fifty  per  cent,  of  the  amount  received  under  the  contract. 

2.  While  the  vendee  under  a  conditional   sales  contract  acquires  no 

new  or  additional  rights  to  the  chattels  held  by  him  under  such 
contract,  by  reason  of  the  failure  of  the  vendor  to  file  the  contract 
as  provided  by  Section  4155-2,  Bates'  Revised  Statutes,  the  as- 
signee for  the  benefit  of  creditors  of  the  vendee  under  such  a  con- 
tract holds  the  chattels  as  though  they  were  seized  upon  a  levy  and 
execution;  and  a  failure  to  file  the  contract  of  sale  or  a  copy 
thereof  by  the  vendor  as  required  under  said  section  before  the 
deed  of  assignment  is  filed  places  the  assignee  in  better  and 
superior  position  with  reference  to  such  chattels  than  that  of  the 
assignor.  (Case  of  York  Mfg,  Co.  v.  Cassel,  201  U.  S.,  344,  noted 
and  distinguished.) 

3.  The  measure  of  damages  in  an  action  of  replevin  by  a  vendor  under  a 

condition  sale  contract  against  the  assignee  in  trust  for  the  bene- 
fit of  creditors,  where  the  chattels. have  been  taken  into  the  posses- 
sion of  the  vendor  and  no  re-delivery  bond  given,  is  the  fair  mar- 
ket value  of  the  chattels  at  the  time  and  place  of  the  taking,  by 
virtue  of  the  replevin  proceedings. 


Joseph  B.  Derbes,  for  plaintiff. 
Joseph  T,  Harrison^  contra. 
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Gorman,  J. 

Heard  on  motion  for  new  trial. 

This  cause  is  here  on  appeal  from  a  judgment  of  the  justice 
of  the  peace.  The  action  is  one  brought  by  the  plaintiff,  Jacob 
Baum,  in  replevin  to  recover  the  possession  of  a  safe.  The  evi- 
dence and  the  record  disclose  that  the  action  was  begun  against 
the  defendant,  who  is  the  assignee  in  trust  for  the  benefit  of 
the  creditors  of  Harry  Arenberg,  after  the  deed  of  assignment 
was  executed,  delivered  and  filed  in  the  Court  of  Insolvency  of 
Hamilton  County,  and  after  the  assignee  had  qualified  and  was 
in  actual  possession  of  the  safe  taken  under  the  proceedings  in 
replevin.  The  constable  in  the  action  before  the  justice  took 
possession  of  the  safe,  held  it  until  the  day  set  for  trial  as  the 
statute  provides,  and  on  that  day,  the  plaintiff  having  given  the 
bond  required  by  the  statute,  turned  the  safe  over  to  plaintiff. 
No  re-delivery  bond  was  ever  executed  or  given  by  the  defend- 
ant assignee,  and  the  safe  continued  to  remain  in  the  possession 
of  plaintiff  up  to  the  day  of  trial  in  this  court,  and  he  is  still  in 
his  possession  so  far  as  the  record  discloses. 

On  the  trial  before  this  court  on  the  appeal  from  the  justice, 
the  evidence  brought  out  showed  conclusively  that  the  safe  in 
question  was  originally  sold  by  the  plaintiff  to  Harry  Arenberg 
about  seven  months  before  Arenberg  made  an  assignment  for 
the  benefit  of  creditors  to  Joseph  T.  Harrison.  The  agreement 
to  purchase  the  safe  was  in  writing  and  provided  that  the  sale 
price  of  the  safe  should  be  $400;  an  old  safe  of  Arenberg 's 
was  to  be  taken  as  part  payment  at  an  agreed  price  of  $100. 
Arenberg  was  to  pay  $50  cash  on  delivery  of  the  safe,  and  the 
balance  in  installments  of  $25  every  two  months  thereafter,  un- 
til the  purchase  price  was  fully  paid ;  and  the  written  agreement 
further  provided  that  the  title  to  the  safe  thus  sold  and  the 
ownership  thereof  were  to  remain  in  the  vendor,  Jacob  Baum, 
until  the  deferred  installments  of  the  purchase  price  were  fully 
paid.  This  agreement  was  duly  signed,  witnessed  and  acknowl- 
edged by  Arenberg  and  on  December  31,  1907,  four  days  after 
the  deed  of  assignment  was  filed,  this  agreement  or  a  copy  there- 
of with  the  affidavit  required  by  the  statute,  Section  4155-2, 
Revised  Statutes,  was  filed  with  the  recorder  of  Hamilton  county, 
and  before  this  action  was  commenced  in  the  justice's  court. 
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The  evidence  further  disclosed  that  Arenberg  never  paid  the 
$50  which  was  to  have  been  paid  on  delivery  of  the  safe,  but  that 
the  safe  was  delivered  without  receiving  this  payment  some  time 
in  April,  1907,  and  numerous  demands  were  made  on  Arenberg 
by  plaintiff's  agents  to  make  this  payment.  In  August,  1907, 
the  defendant  executed  and  delivered  to  plaintiff  twelve  prom- 
issory notes  each  for  $25  and  all  dated  August  — ,  1907,  about 
three  months  after  the  delivery  of  the  safe  and  the  execution  of 
the  contract  of  sale.  One  of  these  notes  for  $25  was  paid  by 
Arenberg  before  the  assignment  to  Harrison  was  made.  The 
evidence  further  disclosed  that  the  plaintiff  still  has  the  re- 
maining eleven  notes  and  Arenberg 's  old  safe,  and  that  he  never 
refunded  or  tendered  to  Arenberg  or  Harrison,  his  assignee,  any 
money  or  offered  or  tendered  back  the  notes  or  the  old  safe 
turned  in  at  $100.  The  notes  given  by  Arenberg  contain  a  con- 
dition similar  to  that  contained  in  the  contract  of  sale,  to-wit, 
that  the  title  and  ownership  of  the  safe  were  to  remain  in  Jacob 
Baum  until  all  the  notes  were  fully  paid;  but  neither  were 
these  notes  nor  copies  thereof  ever  filed  with  the  recorder  of 
Hamilton  county. 

Upon  the  close  of  plaintiff's  evidence,  defendant  offered  tes- 
timony which  was  admitted  without  objection  that  the  safe  at  the 
time  it  was  taken  under  the  proceedings  in  replevin  was  rea- 
sonably worth  $250.  There  was  no  other  evidence  as  to  the 
value  of  the  safe  when  it  was  taken  or  at  any  other  time.  It 
was  in  the  possession  of  Arenberg  and  his  assignee,  Harrison, 
about  seven  months.  There  was  no  evidence  offered  by  defend- 
ant as  to  the  reasonable  value  of  the  use  of  the  safe  since  it  was 
taken  in  replevin,  nor  was  there  any  evidence  tending  to  show 
that  the  defendant,  Harrison,  assignee,  suffered  any  damages  by 
reason  of  the  detention  of  the  safe  since  it  was  taken  by  virtue 
of  the  writ  issued  by  the  justice  on  the  trial  below. 

The  original  contract  containing  the  recorder's  file  marks  and 
the  notes  were  offered  and  admitted  in  evidence.  This  was 
practically  all  the  evidence  offered  by  either  of  the  parties. 

At  the  conclusion  of  all  the  evidence  the  court  instructed  the 
jury  that  inasmuch  as  the  evidence  showed  the  transaction  be- 
tween Baum  and  Arenberg  to  be  a  contract  of  conditional  sale, 
as  provided  for  in  Sections  4155-2  to  4155-4,  Revised  Statutes, 


260     HAMILTON  COUNTY  COMMON  PLEAS. 


Baum  V.  Harrison.  [Vol.  IX,  N.  S. 


and  as  plaintiff  failed,  before  the  commencement  of  the  action, 
to  tender  or  refund  any  money,  the  notes  or  the  old  safe,  that 
he  could  not  maintain  the  action,  and  that  on  the  plaintiff's  evi- 
dence their  verdict  must  be  in  favor  of  the  defendant;  and  as 
provided  in  Section  6620,  Revised  Statutes,  the  jury  were  in- 
structed to  find  the  damages  which  the  defendant  suffered,  which 
was  the  value  of  the  safe  when  taken  as  shown  by  the  evidence. 
Under  these  instructions  the  jury  returned  a  verdict  in  favor 
of  the  defendant  and  against  the  plaintiff  for  $250  and  one 
cent  damages  for  the  wrongful  detention. 

The  motion  for  a  new  trial  is  predicated  on  the  ground :  That 
the  jury  should  have  been  instructed  for  the  plaintiff  and  not  for 
the  defendant  for  the  following  reasons: 

First.  It  is  urged  by  counsel  for  plaintiff  that  the  failure  of 
plaintiff  to  tender  back  any  portion  of  the  money,  the  notes  or 
the  oM  safe  was  not  a  condition  precedent  to  the  right  of  plaint- 
iff to  maintain  the  action  in  replevin,  because  it  is  claimed  that 
the  old  safe  and  the  notes,  or  at  least  the  notes  were  not  payments, 
and  that  aside  from  the  notes  and  the  old  safe  taken  in  at  $100, 
there  was  actually  paid  but  $25,  the  amount  of  one  of  the  notes, 
less  than  25  per  cent,  of  the  contract  price.  On  this  point  the 
court  was  at  the  time  of  the  trial,  and  is  still  of  the  opinion  that 
the  notes  were  given  and  accepted  three  months  after  the  sale  of 
the  safe  as  part  payment,  and  that  the  plaintiff  was  bound  to 
tender  back  the  notes,  old  safe  and  the  cash  payment,  less  a 
reasonable  compensation  for  the  use  of  the  safe  during  the  time 
it  was  in  Arenberg's  possession,  before  he  could  take  possession 
of  the  safe,  either  with  or  without  process  of  law.  It  seems  to 
the  court  that  it  was  the  intention  of  the  Legislature  to  restore 
to  the  vendee  what  he  had  parted  with  under  the  contract,  in 
case  the  vendor  rescinds  the  contract  by  taking  possession  of 
the  goods  and  chattels,  and  to  compensate  the  vendor  for  the 
injury,  if  any,  done  to  the  goods  and  chattels,  and  allow  him  a 
reasonable  sum  for  the  use  the  vendee  has  had  of  the  property 
while  in  his  possession.  A  fair  and  equitable  construction  of 
Section  4155-3,  Revised  Statutes,  would  lead  one  to  believe  that 
this  was  what  the  Legislature  had  in  mind  when  it  enacted  this 
section,  and  that  the  thing  to  be  tendered  or  refunded  was  not 
only  the  actual  money  paid  under  the  contract,  but  the  equiva- 
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lent  thereof  in  the  shape  of  other  property  and  notes.  It  wouM 
be  inequitable  and  unjust  to  permit  the  vendor  to  retain  valu- 
able property  and  notes  of  the  vendee  and  at  the  same  time  re- 
cover back  the  goods  and  chattels  for  which,  or  in  part  for  which, 
these  things  other  than  money  were  given.  This  would  be  a  case 
with  a  vengeance  of  one  ** having  his  loaf  and  eating  it  too.'' 

But  it  is  not  urged  so  strongly  that  nothing  should  have  been 
tend3red  back,  but  that  all  that  the  plaintiff  was  required  to 
tender  back,  if  anything,  was  50  per  cent,  of  the  value  of  the  old 
safe  ($100),  and  the  $25  cash  paid  in  taking  up  one  of  the  notes 
— in  all  50  per  cent,  of  $125,  or  $62.50.  The  statute  does  not 
make  the  vendor  the  sole  judge  of  the  amount  he  shall  retain. 
It  provides  that  -he  must  tender  or  refund  the  sum  or  sums  paid, 
deducting  therefrom  a  reasonable  compensation,  etc.,  not  to 
exceed  50  per  cent,  of  the  amount  so  paid ;  so  that  upon  this  view 
of  the  case  the  plaintiff  as  a  condition  precedent  to  bringing 
the  action  in  replevin  must  have  tendered  or  refunded  at  the 
very  least  $62.50  and  perhaps  as  much  as  $125. 

It  is  claimed  by  counsel  for  plaintiff  that  this  sum  represents 
the  maximum  amount  which  the  defendant  should  have  recov- 
ered as  his  damages  at  the  hands  of  the  jury,  and  that  the  court 
erred  in  instructing  them  that  they  should  return  a  verdict  for 
the  value  of  the  safe  as  shown  by  the  evidence.  It  is  claimed 
that  this  contention  is  supported  by  the  decisions  of  the  Supreme 
Court  in  the  cases  of  Speyer  v.  Baker,  59  0.  S.,  11,  and  National 
Cash  Register  v.  Cervone,  76  0.  S.,  12. 

In  the  first  of  these  cases,  59  0.  S.,  11,  the  court  held  that  the 
purchaser  was  entitled  to  the  possession  of  the  property,  even 
though  he  be  in  default  for  payments,  until  the  seller  refunds 
or  offers  to  refund  the  amount  paid  less  reasonable  compensation 
for  its  use  and  for  any  damages,  and  that  the  sum  which  the 
purchaser  is  so  entitled  to  have  refunded  constitutes  the  value 
of  his  right  of  possession,  and  should  be  awarded  to  him  as  dam- 
ages when  the  property  is  taken  in  replevin  at  the  suit  of  the 
vendor  before  the  amount  has  been  refunded. 

No  doubt  this  would  be  the  rule  of  damages  in  the  case  at  bar 
if  the  action  were  between  the  original  parties  to  the  contract, 
Baum  and  Arenberg;  but  the  rights  of  creditors  have  inter- 
vened through  Harrison,  the  assignee,  and  as  to  him  and  them 
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the  rule  as  to  the  measure  of  damages  may  be  and  we  think  is 
the  value  of  the  property  taken,  as  we  shall  endeavor  to  show 
presently,  in  view  of  the  fact  that  the  provisions  as  to  filing  the 
conditional  sale  contract  had  not  been  complied  with  when  the 
rights  of  the  creditors  of  Arenberg  had  attached  by  the  making 
of  the  assignment  for  the  benefit  of  creditors. 

The  case  above  noted  in  76  O.  S.,  is  a  decision  sustaining  an 
award  of  damages  by  the  jury  in  the  common  pleas  court  in 
favor  of  the  one  to  whom  the  vendee  of  a  cash  register  had  sold 
the  chattel  which  had  been  purchased  under  a  contract  of  condi- 
tional sale,  and  upon  which  the  original  vendee  had  paid  $82, 
leaving  a  balance  unpaid  and  due  of  $18.  The  ambunt  of  the 
verdict  was  $54,  and  the  court  lays  down  the  rule  that  the  meas- 
ure of  damages  in  a  replevin  case  against  one  who  has  purchased 
or  holds  the  property  by  purchase  or  transfer  from  the  original 
vendee  is  the  same  as  in  an  action  in  replevin  between  the  origi- 
nal vendor  and  vendee;  and  on  the  facts  involved  in  the  above 
two  cases,  it  can  not  be  doubted  that  the  rule  of  damages  is  cor- 
rectly stated. 

But  suppose  in  those  cases  it  had  appeared  that  the  original 
vendor  retained  notes  which  covered  the  entire  purchase  money, 
and  had  made  no  offer  to  return  them  or  any  money  paid,  but 
that  the  notes  were  a  valid  outstanding  obligation  of  the  original 
vendee,  and  that  the  payment  of  the  notes  would  be  a  payment 
of  the  entire  purchase  money,  would  not  the  measure  of  damages, 
even  between  the  original  parties,  under  such  circumstances  be 
the  value  of  the  property  when  taken?  Would  the  original 
vendor,  in  a  case  of  that  kind,  have  any  right  to  take  possession 
at  all,  even  if  he  tendered  back  the  notes  and  the  old  safe? 
Would  not  the  vendee  have  the  right  to  say:  **You  took  my 
notes  in  payment  of  my  obligation  under  the  contract,  and  I 
want  to  stand  upon  these  notes.  If  they  are  not  paid  at  maturity 
you  have  your  remedy  in  an  action  on  the  notes." 

But  if  it  be  conceded  that  the  rule  of  the  measure  of  damages 
is  as  claimed  by  counsel  for  plaintiff,  when  the  case  is  between 
the  original  parties  or  their  transferees,  other  than  their  as- 
signees for  the  benefit  of  creditors,  nevertheless  in  the  case  at 
bar  the  defendant  being  the  representative  of  all  Arenberg 's 
creditors,  including  plaintiff,  the  loss  which  he  sustained  by  rea- 
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son  of  the  taking  of  the  safe  was  not  the  sura  or  sums  paid  on 
the  purchase  price  by  Arenberg,  but  it  was  the  loss  of  the  safe 
or  the  fair  reasonable  value  thereof.  If  the  plaintiff  had  not  the 
right  to  take  the  safe  from  the  defendant,  Harrison,  as  assignee, 
then  the  assignee  was  in  the  position  of  a  bona  fide  purchaser  for 
value,  and  as  such  entitled  to  the  value  of  the  property  taken ; 
and  this  brings  us  to  the  second  ground  of  objection  of  plaintiff's 
counsel  that  the  verdict  should  be  set  aside,  viz. : 

Second.  The  assignee,  Harrison,  by  virtue  of  the  assignment 
made  to  him  for  the  equal  benefit  of  all  Arenberg 's  creditors, 
took  no  better  title  or  higher  rights  in  the  property  than  his 
assignor,.  Arenberg,  possessed.  This  claim  of  plaintiff's  counsel 
is  not  supported  by  the  authorities  in  this  state.  The  conditional 
sales  act  (Section  4155-2),  among  other  things,  provides  that 
the  condition  that  the  title  shall  remain  in  the  seller  until  the 
property  is  paid  for,  shall  be  void  as  to  all  subsequent  purchasers, 
mortgagees  in  good  faith  and  creditors,  unless  the  agreement  con- 
taining the  condition  is  reduced  to  writing  and  it,  or  a  copy 
thereof  duly  verified,  filed  with  the  township  clerk  or  county  re- 
corder when  the  office  of  the  recorder  is  in  the  township  where 
the  person  signing  the  writing  resides.  Now  the  undisputed 
evidence  in  this  case  shows  that  the  agreement  in  this  case  was 
not  filed  until  four  days  after  Arenberg  made  his  assignment  for 
the  benefit  of  all  his  creditors  to  Joseph  T.  Harrison,  the  assignee 
and  defendant  herein.  The  only  question  therefore  is:  Does 
the  defendant,  Harrison,  occupy  the  position  of  a  subsequent 
purchaser  in  good  faith  or  a  creditor  of  Arenberg? 

It  was  held  in  the  case  of  TIanes  v.  Tiffany,  25  0.  S.,  p.  549,  the 
leading  case  in  this  state  on  the  question,  that  a  chattel  mort 
gage  void  as  to  creditors  is  void  as  against  the  assignee  in  trust 
for  the  benefit  of  creditors,  and  that  where  a  chattel  mortgage  is 
good  as  against  the  mortgagor,  nevertheless  because  the  affidavit 
required  by  the  statute.  Section  4154,  Revised  Statutes,  was  de- 
fective, although  the  chattel  mortgage  was  duly  filed  as  the  law 
required,  the  mortgage  was  void  as  to  the  assignee  of  creditors; 
arid  in  a  replevin  by  the  mortgagee  against  the  assignee  of  the 
mortgagor  for  the  benefit  of  creditors  it  was  held  that  although 
the  mortgagee  could  have  recovered  as  against  the  mortgagor,  he 
could  not  against  his  assignee.     On  pages  552  and  553  the  court 
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says  that  while  it  is  true  that  at  common  law  the  mortgage  de- 
fectively executed,  w^as  good  as  against  the  mortgagor,  and  that 
the  assignee  stands  in  no  better  situation  than  the  assignor,  this 
rule  does  not  apply  under  our  statute  because  the  statute,  Sec- 
tion 4150,  declares  that  such  a  mortgage  is  void  as  against  the 
credi'tors  of  the  mortgagor,  and  the  rights  of  the  creditors  may 
be  as  effectually  asserted  through  the  assignee  as  they  could  be 
by  judgment  and  execution  in  case  there  had  been  no  assignment. 

This  case  has  never  been  reversed  or  modified  and  it  has  been 
cited,  approved  and  followed  in  numerous  cases  since  decided  in 
this  state.  See  Jones  v.  Mostler,  11  C.  C,  432;  Kilbourne  v. 
Fay,  29  0.  S.,  264;  Westlake  v.  Westlake,  47  0.  S.,  315;  Blandy 
V.  Benedict,  42  0.  S.,  295;  Betz  v.  Syiyder,  48  0.  S.,  492-497; 
Cheney  v.  Maumee  Cycle  Co.,  64  O.  S.,  205;  Ohio  Valley  Bank  v. 
Wdldro7i  Iron  Works,  30  Bull.,  382;  Assignment  of  Cook,  6  N.  P. 
— N.  S.,  298-302;  Boyer  v.  Rowland,  11  C.  C— N.  S.,  564;  Be- 
suden  v.  Besuden,  57  0.  S.,  508-517. 

In  the  last  case  above  noted  (57  0.  S.),  the  court  on  page  517 
says: 

'*An  assignment  for  the  benefit  of  creditors  of  an  insolv- 
ent debtor  is  the  equivalent,  for  the  protection  of  their  rights 
against  prior  mortgages,  to  the  levy  of  execution  on  the  prop- 
erty at  the  suit  of  each  of  the  creditors  and  operates  as  ^the  seiz- 
ure of  the  property  by  legal  process  on  behalf  of  each  and  all 
the  creditors  from  the  date  of  the  assignment.  Hence  if  the 
mortgages  are  void  as  against  the  execution  creditors,  they  are 
so  for  all  the  purposes  of  the  assignment  and  as  against  all  who 
were  creditors  at  the  time  it  took  effect." 

Now  the  provisions  in  Section  4150,  relating  to  the  filing  of 
chattel  mortgages  and  as  against  whom  they  will  be  void  is  identi- 
cally the  same  as  the  provision  in  Section  4155-2  of  the  condi- 
tional sales  act.  In  Section  4150  it  is  provided  that  a  chattel 
mortgage  not  filed  as  provided  therein,  *' shall  be  absolutely  void 
as  against  the  creditors  of  the  mortgagor,  subsequent  purchasers 
and  mortgagees  in  good  faith." 

The  language  in  the  conditional  sales  act  (Section  4155-2)  is 
that,  **such  condition  in  regard  to  the  title  so  remaining  (in  the 
vendor)  until  such  payment  shall  be  void  as  to  all  subsequent 
purchasers  and  mortgagees  in  good  faith  and  creditors  .unless,  etc., 
filed." 
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It  will  therefore  be  seen  that  if  the  statute  relating  to  unfiled 
chattel  mortgages  places  creditors  and  the  assignee  for  creditors 
in  a  better  position  than  the  mortgagor,  the  same  rule  ought  to  be 
applied  to  the^  statute  affecting  unfiled  conditional  sales  contracts, 
for  the  language  in  the  one  is  the  same  as  in  the  other. 

Furthermore  it  is  to  be  observed  from  an  examination  of  those 
authorities  which  have  dealt  with  the  rights  of  the  assignee  for 
creditors  in  property  heM  by  the  assignor  under  an  agreement  of 
conditional  sale,  that  the  same  rule  laid  down  in  Hanes  v.  Tiffany, 
supra,  and  Besuden  v.  Besudeti,  supra,  has  been  applied.  See 
following  cases  above  cited.  Jo7ies  v.  Mostler,  11  C.  C,  432;  As- 
slgnment  of  Cook,  6  N.  P. — N.  S.,  298-302;  Boyer  v.  Ilowland, 
11  C.  C— N.  S.,  564;  York  Mfg.  Co,  v.  Cassel,  201  U.  S.,  344; 
Id.,  4  0.  L.  Rep.,  327 ;  Id.  (C.  C.  A.),  135  Fed.  R.,  52. 

But  is  is  urged  that  the  Supreme  Court  in  the  case  of  Hodg- 
sen  V.  Barrett,  33  0.  S.,  63,  has  laid  down  the  rule  that  the  as- 
signee has  no  higher  or  better  rights  than  those  of  the  debtor 
before  the  assignment.  And  it  is  therefore  claimed  that  inas- 
much as  the  debtor,  Arenberg,  could  not  defend  against  the  plain- 
tiff in  replevin  on  the  ground  that  the  conditional  sales  contract 
was  not  filed,  therefore  his  assignee  for  the  benefit  of  creditors 
can  not  do  so.  There  was  no  statute  involved  in  the  case  in 
33  0.  S.,  such  as  the  chattel  mortgage  statute  and  the  condi- 
tional sales  act,  but  the  court  was  only  laying  down  the  general 
equity  doctrine  and  there  can  be  no  doubt  of  the  correctness  of 
the  rule  there  announced;  but  where  the  recording  act  is  in- 
volved it  will  be  found  that  in  every  case  decided  it  has  been 
held  that  the  general  equity  rule  stated  in  33  0.  S.  case  has 
been  displaced  and  overthrown  by  the  recording  statute  mak- 
ing void  aU  liens  not  filed  or  recorded  in  strict  compliance  with 
the  statute,  as  to  persons  therein  named  against  whom  the  paper 
shall  be  void  if  not  filed  or  recorded. 

But  it  is  urged  that  the  Supreme  Court  of  the  United  States 
in  a  case  that  went  up  from  Hamilton  County  {The  York  Mfg. 
Co.  V.  Cassel,  201  U.  S.,  344),  has  held  that  a  trustee  in  bank- 
ruptcy, except  in  case  of  fraud,  is  vested  with  no  better  right  or 
title  to  the  property  than  the  bankrupt  had,  and  that  also  as  to 
property  held  under  a  conditional  sales  contract  in  Ohio,  but  not 
filed  in  accordance  with  the  provisions  of  the  statute.     This  deci- 
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sion  is  not  inconsistent  with  the  holdings  of  our  courts  in  the  cases 
cited  as  to  unfiled  chattel  mortgages  and  conditional  sales  con- 
tracts where  an  assignee  for  creditors  has  been  qualified  and 
taken  possession. 

By  Section  70  of  the  Bankruptcy  Act  as  amended  in  1903  it 
is  provided  that  the  trustee  of  the  estate  of  a  bankrupt  upon  his 
appointment  and  qualification,  etc.,  shall  be  vested  by  operation 
of  law  with  the  title  of  the  bankrupt,  as  of  the  date  he  was  ad- 
judged a  bankrupt,  etc.,  to  all,  etc.,  the  bankrupt's  property  and 
enumerates  the  property,  the  title  to  which  vests  by  operation  of 
law  in  the  trustee. 

It  will  therefore  be  seen  that  by  the  bankruptcy  act  the  trus- 
tee succeeds  only  to  the  rights  of  the  bankrupt  in  his  property. 
The  trustee  simply  stands  in  the  shoes  of  the  bankrupt  as  was. 
said  in  the  above  case  by  Justice  Peekham.  But  the  title  of  an 
assignee  under  a  deed  of  assignment  is  something  more  than  the 
assignee  had.  Judge  Williams,  announcing  the  opinion  of  the 
court  in  Beiz-w.  Snyder,  48  0.  S.,  at  pages  496-7  says: 

**The  common  law  rule  that  an  assignee  for  the  benefit  of 
creditors  succeeds  only  to  the  rights  of  the  assignor  in  the  prop- 
erty at  the  time  of  the  assignment,  and  takes  it  subject  to  all  the 
equities  and  liens  which  could  have  been  asserted  against  it  had 
the  assignment  not  been  made,  is  not  without  important  excep- 
tions in  this  state  growing  out  of  our  legislation.  It  is  well  set- 
tled that  chattel  mortgages  which  fail  to  conform  in  any  sub- 
stantial requirement  to  the  provisions  of  the  statute  relating  to 
their  execution  or  registry  though  good  as  against  the  mortgagor 
and  the  property  while  it  is  retained  by  him,  are  ineffectual  as 
liens  upon  the  property  after  it  has  passed  into  the  hands  of  the 
assignee  for  the  benefit  of  creditors  of  the  mortgagor  under  an 
assignment  made  subsequently  to  the  execution  of  the  mortgage.'* 

And  on  page  498  he  says :, 

**The  assignment,  therefore,  as  effectually  fixes  the  rights  of 
the  creditors  to  the  property  and  establishes  their  priority  over 
the  mortgage  as  if  they  had  taken  the  property  on  execution  or 
attachment." 

It  seems  strange  that  the  Supreme  Court  of  the  United  States 
should  agree  with  the  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit,  in  the  York  Mfg.  Co.  case,  that  the  statute  relating  to 
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the  filing  of  conditional  sales  contracts  would  render  the  unfiled 
contract  void  as  to  the  same  class  of  creditors  mentioned  in  the 
chattel  mortgage  statute,  and  yet  fail  to  apply  the  rule  laid  down 
by  the  Supreme  Court  of  Ohio  in  unfiled  chattel  mortgage  cases 
to  conditional  sales  cases.  Decisions  of  the  Supreme  Court  of 
Ohio  are  not  wanting  which  hoM  that  creditors  through  the  as- 
signee do  fasten  upon  the  property  covered  by  an  unfiled  chattel 
mortgage  a  specific  lien  which  is  in  its  nature  a  levy  as  upon  ex- 
ecution, and  an  attachment  for  the  benefit  of  each  and  every 
general  creditor,  and  that  this  lien  is  fastened  upon  the  property 
by  the  filing  of  the  deed  of  assignment  in  the  court  having  juris- 
diction to  administer  the  estate  of  the  assignor.  We  are  satisfied, 
however,  that  the  Supreme  Court  of  the  United  States  in  the 
above  cited  case  preferred  to  rest  its  decision  on  the  bankruptcy 
act,  which  vests  in  the  trustee  only  such  rights  as  the  bankrupt 
had  in  his  property,  rather  than  lay  down  a  rule  of  construction 
as  to  the  conditional  sales  act  touching  the  matter  of  filing  the 
contract,  in  the  absence  of  a  decision  of  the  Supreme  Court  of 
Ohio  directly  on  the  point. 

Even  if  the  Supreme  Court  of  the  United  States  had  laid  down 
a  rule  contrary  to  that  laid  down  by  the  Supreme  Court  of  Ohio, 
we  should  feel  bound  to  follow  the  decision  of  our  own  supreme 
judicial  tribunal  rather  than  the  Federal  Supreme  Court,  inas- 
much as  the  last  named  tribunal  as  a  rule  follows  the  state  courts 
in  the  interpretation  and  application  of  the  state  statutes. 

The  court  is  therefore  of  the  opinion  that  even  if  the  grounds 
upon  which  the  court  directed  the  jury  to  return  a  verdict  for 
the  defendant  and  against  the  plaintiff  for  damages,  were  not 
the  correct  ones,  nevertheless  the  verdict  was  properly  returned  in 
favor  of  the  defendant,  the  assignee,  and  in  the  absence  of  any 
conflicting  testimony  or  evidence  as  to  the  value  of  the  safe  when 
taken  under  the  replevin,  the  jury  could  not  return  a  verdict 
under  the  law  and  the  evidence  for  less  than  the  amount  which 
the  uncontradicted  evidence  showed  the  safe  to  be  worth,  $250. 
The  motion  for  a  new  trial  will  therefore  be  overruled. 
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COMPENSATION  FOR.  RAISING  TIMBER  SUNK  IN  THE 

OHIO  RIVER. 

Common  Pleas  Court  of  Lawrence  County. 

W.  S.  C.  Beatty  v.  Cole,  Crane  &  Co. 

Decided,  October  25,  1909. 

Strays  and  Drifts — Logs  Sunk  in  the  Ohio  River — Compensation  for 
Raising  and  Caring  for — Salvage  and  the  Pay  of  Salvors — Rule 
where  Property  is  Lost  on  Land — Sections  4364-60  and  66S9. 

1.  Saw  logs  which  are  imbedded  in  the  mud  at  the  bottom  of  the  Ohio 

river  and  whose  location  is  unknown  to  their  owner  are  not"adrift" 
on  the  Ohio  river. 

2.  One  who  finds  such  logs,  raises  them  to  the  surface,  transports  them 

to  the  Ohio  side  and  cares  for  them  until  the  owner  takes  them  from 
the  possession  of  such  finder,  is  entitled  to  recover  a  reasonable 
compensation  for  his  services  and  expenses,  and  is  not  limited  to 
the  compensation  fixed  by  Section  4364-60,  Revised  Statutes. 

A,  R.  Johnson  and  D.  C.  Jones,  for  plaintiff. 
C  M.  numes,  contra. 

Corn,  J. 

This  case  was  appealed  to  this  court  from  a  judgment  of  a 
justice  of  the  peace  of  this  county,  and  while  it  involves  a  small 
amount  in  dollars  and  cents  it  raises  a  question,  which  so  far 
as  I  have  been  able  to  ascertain,  has  not  been  decided  in  any 
reported  case  by  any  court  in  Ohio.  The  petition  alleges  a  cause 
of  action  for  work  and  labor  performed  and  expenses  incurred 
by  plaintiff  in  raising  and  taking  care  of  sunken  timber  which 
defendant  took  from  plaintiff  and  it  is  alleged  that  such  work 
was  reasonably  worth  the  sum  of  $10.50. 

The  answer  admits  that  plaintiff  raised  certain  logs  of  the  de- 
fendant, but  denies  all  other  allegations.  A  jury  was  waived 
and  the  cause  sumitted  to  the  court  upon  an  agreed  statement 
of  facts.  So  much  of  the  agreed  statement  of  facts  as  is  neces- 
sary to  a  determination  of  the  question  involved  is  in  substance 
as  follows: 

**Long  prior  to  the  time  set  out  in  the  petition  the  defendants' 
logs  being  conveyed  by  raft  down  the  Ohio  river  past  Ironton 
were  lost  to  the  number  of  seven ;  that  they  were  of  the  value  of 
about  $300,  and  that  they  sank  to  the  bottom  of  the  river  at  dif- 
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ferent  points  opposite  the  city  of  Ironton  and  at  a  place  where 
neither  plaintiff  nor  defendant  had  any  boom  or  arrangement  to 
catch,  hold,  or  care  for  said  logs.  They  were  what  is  known  as 
*  sinkers'  and  sank  to  the  bottom  of  the  river  beyond  low  water 
mark,  and  the  whereabouts  of  either  or  any  of  said  logs  was  not 
known  to  either  plaintiff  or  defendant;  that  the  plaintiff  when 
the  Ohio  river  was  very  low  being  engaged  for  other  persons  in 
that  business  found  the  seven  logs  in  question  imbedded  in  the 
mud  in  the  bottom  of  the  river,  raised  them  to  the  surface, 
brought  them  to  the  shore,  and  fastened  them  to  the  Ohio  bank 
of  said  river  and  cared  for  and  had  possession  of  the  same  until 
the  defendant  without  the  knowledge  of  plaintiff  took  possession 
of  and  took  said  logs  away. 

**The  defendant  made  tender  of  $3.50,  claiming  the  statutory 
fee  of  fifty  cents  per  log  governed  and  that  plaintiff  could  not 
demand  a  greater  sum.  Plaintiff  refused  to  accept  the  tender 
and  claimed  a  reasonable  compensation  for  said  services,  alleg- 
ing such  reasonable  compensation  to  be  a  dollar  and  fifty  cents 
per  log,  which  amount  he  was  receiving  from  other  lumber  men 
for  similar  services.  It  is  also  agreed  that  plaintiff  had  no  con- 
tract or  agreement  with  the  defendant  to  raise  any  log  or  logs.'' 

Upon  this  statement  of  facts  the  cause  was  submitted  to  the 
court  upon  the  two  contentions,  namely:  that  by  the  defendant, 
that  plaintiff  could  not  recover  beyond  the  statutory  compensa- 
tion which  was  tendered  him ;  and  that  by  the  plaintiff,  that  he 
is  entitled  to  a  reasonable  compensation. 

The  agreed  statement  of  facts  shows  these  logs  to  have  been 
lost  but  not  abandoned;  that  they  were  ** sinkers"  and  imbedded 
in  the  mud  at  the  bottom  of  the  Ohio  river,  and  that  neither 
plaintiff  nor  defendant  know  of  their  whereabouts  or  location. 
This  statement  is  material  as  reflecting  upon  the  important  ques- 
tion in  the  case  whether  the  statute  of  Ohio  relating  to  the  taking 
up  of  timber  found  adrift  on  the  Ohio  river  applies,  and  in  my 
judgment  the  case  turns  upon  the  meaning  of  the  word  ** adrift." 

There  are  two  sections  of  the  statute  governing  property 
adrift  on  the  Ohio  river. 

Section  4364-60  provides  in  substance  that  every  person  who 
shall  take  up  and  secure  any  saw  logs,  the  property  of  another, 
found  adrift  in  the  Ohio  river  shall  be  entitled  to  receive  from 
the  owner  thereof  a  compensation  of  twenty-five  cents  per  log, 
and,  if  kept  more  than  thirty  days  fifty  cents  per  log,  and  that 
he  shall  have  a  lien  upon  said  property  so  taken  up  for  his 
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charges.  This  section  applies  to  everything  designated  therein 
found  adrift  on  the  Ohio  river  and  taken  up. 

Section  6639  covers  all  articles  and  property  not  included 
in  Section  4364-60,  and  provides  a  reasonable  compensation  to  be 
paid  the  taker  up  of  such  property,  but  the  taker  up  has  no  lien 
on  the  property  included  in  the  provisions  of  Section  6639  for 
his  charges. 

This  is  in  harmony  with  a  decision  of  our  circuit  court  in  the 
case  of  I  ronton  Cross  Tie  Company  v.  Frazer.  At  that  time  Sec- 
tion 4364-60  did  not  cover  rafts  or  pieces  of  rafts.  Frazer  had 
found  a  piece  of  a  raft  belonging  to  the  Ironton  Tie  Company 
going  adrift  on  the  Ohio  river,  and  took  it  up  claiming  the  stat- 
utory price  per  log  and  a  lien  upon  the  property  until  the  same 
was  paid.  The  Cross  Tie  Company  tendered  what  it  considered 
a  reasonable  compensation  under  Section  6639,  which  was  re- 
fused. An  action  in  replevin  was  instituted  for  said  piece  of 
raft  and  the  circuit  court  sustained  the  contention  of  the  Cross 
Tie  Company.  Since  that  time  Section  4364-60,  at  the  instance 
and  request  of  timber  dealers,  was  amended  so  as  to  fix  the  price 
on  practically  everything  that  goes  adrift  on  the  Ohio  river, 
and  it  will  be  observed  that  both  sections  under  consideration 
provide  that  the  property  must  have  been  going  or  gone  adrift 
upon  the  Ohio  river,  or  the  rivers  and  creeks  within  the  state. 
In  this  case,  as  before  stated,  much  depends  upon  whether  these 
logs  in  question  were  **adriff  on  the  Ohio  river.  The  only  ju- 
dicial definition  of  the  word  adrift  I  have  been  able  to  find  is 
that  in  2  Allen  (Mass.),  at  page  549,  as  follows: 

**  Sea-weed  at  high  and  low  water  mark  which  has  not  been  de- 
posited on  the  shore  and  which  during  flood  tide  is  moved  by 
each  rising  and  receding  wave  is  adrift  within  the  meaning  of 
the  statute,  although  the  bottom  of  the  mass  may  touch  the 
beach." 

This  case  arose  upon  the  question  of  ownership  of  certain 
sea-weed  and  it  is  held  that  these  marine  products  do  not  be- 
come the  property  of  the  riparian  owner  until  they  are  cast  on 
the  land  or  shore  so  that  they  rest  there;  so  long  as  they  are 
afloat  and  driven  or  move  from  place  to  place  by  the  rising  tide 
it  is  wholly  uncertain  where  they  may  find  a  resting  place. 

The  logs  in  question   had  found  a  resting  place,  were  not 
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afloat,  and  did  not  move  from  place  to  place  by  the  action  of  the 
water;  so  that  under  this  definition  the  logs  in  question  were 
not  adrift. 

Webster  defines  ** adrift''  as  ** floating  at  random;  in  a  drift- 
ing condition."  Under  this  statement  of  facts  it  can  not  be 
said  these  logs  were  floating  at  random  or  floating  at  all.  The 
statement  says  they  were  lost,  imbedded  in  the  mud  at  the  bot- 
tom of  the  Ohio  river,  and  neither  plaintiff  nor  defendant  knew 
of  their  location.  They  were  therefore  not  adrift,  not  floating; 
consequently  they  come  within  the  law  with  reference  to  lost 
property,  and  the  finder  is  governed  for  his  compensation  by  the 
rule  providing  compensation  for  lost  property,  which  rule — and 
especially  as  to  property  lost  upon  land — is  that  the  finder  is 
entitled  to  recover  such  reasonable  expenses  as  have  been  in- 
curred and  as  are  nesessary  in  the  recovery  and  preservation  of 
the  property. 

*  Some  light  may  be  shown  on  this  question  in  the  case  of  Wy- 
man  v.  Hvlbert,  12  Ohio,  82,  87,  and  in  the  case  of  Coverlee  v. 
Warner,  19  Ohio,  29. 

Under  the  doctrine  of  salvage,  the  salvors  of  property  are 
allowed  a  compensation  in  proportion  to  the  peril  encountered, 
the  skill  exerted,  and  the  time  spent  in  the  work  in  recovering 
and  preserving  the  property;  it  is  not  s,  per  diem  allowance, 
but  it  is  determined  by  a  liberal  discretion  of  the  court,  not  only 
as  a  reward  for  courage  in  the  hour  of  danger,  but  as  an  incen- 
tive for  the  preservation  of  the  property  in  imminent  danger. 
Boyd  V.  Steamboat  Falcon,  1  Handy,  364. 

In  the  Coverlee  case,  19  Ohio,  29,  it  is  held,  with  reference  to 
property  floating  on  the  Ohio  river,  that  the  taker  up  has  no 
greater  privilege  than  he  may  claim  who,  finding  property 
which  had  been  lost,  takes  care  of  it  and  secures  it  for  the  owner. 
Swan's  Treatise,  at  page  639,  holds  that  the  finder  of  goods  has 
no  lien  thereon  but  may  recover  by  suit  a  reasonable  amount  for 
his  trouble  and  expenses. 

An  interesting  case,  and  one  almost  in  point,  is  that  of  Murphy 
V.  Dunham,  38  Federal  Reporter,  503;  it  is  held  among  other 
things  that: 

**The  title  of  the  owner  to  property  lying  at  the  bottom  of 
the  sea  is  not  divested  however  long  it  may  remain  there,  and 


272  LICKING  COUNTY  COMMON  PLEAS. 

Beatty  v.  Cole,  Crane  &  Co.  [Vol.  IX,  N.  S. 

no  other  person  can  acquire  such  title  except  by  a  condemna- 
tion and  sale  in  admiralty." 

And  further : 

**A  cargo  of  coal  lying  at  the  bottom  of  Lake  Michigan  was 
raised  by  the  owners  of  the  vessel  acting  under  the  advice  of 
counsel  after  notice  by  the  owner  of  the  coal  of  his  claim  of 
title,  and  was  disposed  of  in  Chicago  at  private  sale.  Held: 
That  the  owner  of  the  cargo  was  entitled  to  recover  its  value  less 
the  necessary  expenses  of  raising  it  and  carrjdng  it  ashore  by 
the  most  approved  appliances  for  that  purpose." 

If  the  plaintiff  in  this  case  had  sold  the  logs  in  question,  under 
the  last  authority,  Cole,  Crane  &  Company  would  be  entitled  to 
recover  from  the  plaintiff  the  value  of  the  logs  less  the  necessary 
expenses  of  raising  the  logs  and  carrying  them  ashore  and  tak- 
ing care  of  them.  Not  having  sold  the  logs,  but  the  defendant 
having  taken  them  from  the  possession  of  plaintiff,  the  plaintiff 
is  entitled  to  recover  for  the  necessary  expenses  of  raising  the 
logs,  carrying  them  ashore  and  taking  care  of  them. 

There  is  an  averment  in  the  answer  that  plaintiff  raised  these 
logs  without  the  knowledge  or  consent  of  the  defendant.  It  is 
held  in  1  Handy,  365,  that  it  is  immaterial  whether  the  work  in 
saving  property  is  performed  at  the  request  of  the  captain  or 
whether  the  salvors  were  employed  by  him  or  not;  and  in  the 
case  of  Reeder  v.  Anderson's  Administrators,  4  Dana  (Ky.),  193, 
when  a  man  loses  a  piece  of  property  there  is  an  implied  request 
from  him  to  everybody  else  to  aid  him  in  recovering  it;  and 
anyone  who  finds  and  restores  it  may  recover  upon  an  implied 
assumpsit  at  least  an  indemnity  for  his  time  and  expenses. 

For  the  foregoing  reasons  and  upon  the  authorities  quoted, 
I  am  of  the  opinion  that  the  contention  of  the  plaintiff  that  he 
is  entitled  to  a  reasonable  compensation  and  not  limited  to  the 
statutory  fee  is  well  founded.  There  is  no  direct  statement  in 
the  agreed  statement  of  facts  what  would  be  a  reasonable  com- 
pensation, but  it  appears  from  the  statement  that  other  timber 
dealers  and  lumber  men  were  paying  plaintiff  one  dollar  and 
fifty  cents  per  log  for  similar  services,  and  from  this  the 
court  may  fairly  find  that  one  dollar  and  fifty  cents  per  log 
is  a  reasonable  compensation  and  the  finding  will  therefore  be 
for  the  plaintiff  for  $10.50. 
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AS  TO  TAXATION  OP  LAND  OWNED  AND  UDAS£D  BY 

A  MUNiaPALITY. 

Common  Pleas  Court  of  Hamilton  County. 

City  op  Cincinnati  v.  R.  K.  Hynicka,  Treasurer,  and  Charles 
C.  Richardson,  Auditor  of  Hamilton  County, 

Ohio,  et  al. 

Decided,  December,  1909. 

Taxation  of  Wharf  Property  and  Other  Land — Claimed  to  be  Exempt — 
But  Occupied  under  Leases  from  the  Municipality  Holding  Title — 
Correction  of  Errors  on  Tax  Duplicate — Powers  of  Tuxation — Ex- 
emption Must  6e  in  Unmistakable  Terms — Enforcing  Payment  of 
Taxes  by  Sale  of  Public  Property  not  Available  Against  a  Municipal- 
ity— Injunction  against  Sale — Municipality  Entitled  to  Credit  for 
Levies  made  for  Municipal  Pvo'poses. 

1.  A  county  auditor  has  power  to  correct  all  errors  appearing  on  the 

tax  lists;  his  grand  duplicate  is  prima  facie  correct,  and  the  bur- 
den of  proof  is  on  one  attacking  it  to  show  that  there  are  errors 
in  its  items. 

2.  In  general  the  means  and  in  all  cases  the  methods  of  raising  revenue 

from  a  tax  are  by  the  Constitution  delegated  to  the  General  As- 
sembly. 

3.  The  sole  power  to  exempt  any  ground  from  taxation  is  vested  in  the 

General  Assembly.  There  is  no  implied  exemption.  Exemption 
from  taxation  must  be  expressed  in  clear  and  unmistakable  terms. 

4.  The  General  Assembly  has  exempted  from  taxation  all'  public  grounds 

used  exclusively  for  public  purposes.  The  use  "for  public  pur- 
poses" is  the  test  of  the  right  of  exemption. 

5.  The  use  by  a  coal  company  of  public  wharf  grounds  on  the  Ohio 

river  for  handling  its  own  coal  for  its  own  customers  at  its  own 
price,  and  in  no  way  controlled  by  the  authority  of  the  state,  is 
not  for  an  exclusive  public  purpose;  and  this  is  true  notwith- 
standing the  fact  that  this  river  coal  cheapened  the  price  of  coal 
generally  by  its  competition  with  railroad  coal. 

6.  A  warehouse  operated  by  a  railroad  company,  in  which  there  are 

tracks  connecting  with  the  main  line  of  the  railroad,  may  or  may 
not  be  taxed  as  personalty  under  the  laws  of  Ohio — depending  on 
its  use;  and  to  make  such  property  purely  railroad  property  for 
taxing  purposes,  its  use  must  be  necessary  to  the  daily  operation 
of  the  railroad.  That  its  use  is  a  necessity  or  a  convenience  to 
the  railroad  is  not  enough.    The  true  test  is,  and  a  line  should  be 
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drawn  where  the  railroad  ceases  its  relation  of  common  carrier  to 
the  freight  handled  and  begins  Its  relation  of  warehouseman. 

7.  The  public  ground  upon  which  is  erected  a  warehouse  operated  by 

a  railroad  company  may  or  may  not  be  exempt  from  taxation,  de- 
pending  upon  its  use.  The  test  is  whether  the  use  is  for  an  ex- 
clusive public  purpose.  When  the  freight  handled  in  such  a  ware- 
house is  owned  by  various  consignees,  and  the  charges  are  fixed 
by  the  railroad  company,  and  the  handling  is  in  no  way  controlled 
by  the  authority  of  the  state,  such  an  use  is  not  for  an  exclusive 
public  purpose  and  such  ground  is  not  exempt,  notwithstanding 
the  fact  that  the  railroad  company  has  certain  sovereign  powers, 
such  an  eminent  domain. 

8.  The  General  Assembly  by  an  attempted  leasing  of  public  ground  for 

a  term  of  years  to  a  tenant,  for  an  use  which  is  not  an  exclusive 
public  purpose,  can  not  destroy  a  public  trust.  Such  leases  are 
not  void,  but  rather  voidable  at  the  option  of  the  public  evidenced 
by  a  public  necessity.  Such  a  tenant  of  the  public  has  no  relief  in 
damages  on  account  of  such  an  earlier  termination  of  his  letting. 
The  rights  of  such  a  tenant  end  where  public  necessity  intervenes. 

9.  During  the  period  of  such  a  letting  the  public  ground  so  held  is  sub- 

ject to  the  lien  for  taxes  the  same  as  if  owned  by  an  individual. 

10.  If  no  method  has  been  provided  by  the  General  Assembly  for  sale  of 
property  in  case  of  non-payment  of  taxes  upon  it,  the  courts  can 
give  no  relief,  and  whenever  by  the  issues  raised  in  a  given  case 
a  defect  appears,  courts  can  only  point  out  the  error. 

11.  Enforcing  payment  of  taxes  by  sale  of  the  property  can  only  be  re- 
sorted to  where  the  property  is  owned  by  individuals.  No  public 
ground  can  now  be  sold  to  pay  a  tax.  If  the  General  Assembly 
should  provide  such  a  remedy,  it  will  be  but  Just  that  the  munici- 
pality against  which  the  property  is  listed  for  taxation  be  credited 
with  the  levies  made  for  municipal  purposes,  and  be  charged  only 
with  the  levies  made  for  state,  county  and  school  district  purposes. 

12.  An  attempted  sale  of  public  ground  to  pay  a  tax  properly  charged 
against  it  will  be  enjoined. 

Dudley  V,  Sutphin  and  Geoffrey  Goldsmith,  Assistant  City 
Solicitors,  for  the  City. 

Lotus  A.  Ireton  and  Walter  M,  Schoenle,  special  counsel  for 
the  auditor,  Alfred  Bettman,  Assistant  Prosecuting  Attorney, 
and  Rufus  B,  Smith,  contra. 

Dickson,  J. 

This  action  is  brought  by  the  city  of  Cincinnati,  a  municipal 
corporation  under  the  laws  of  Ohio,  against  the  county  of  Hamil- 
ton, Ohio. 
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The  facts  as  developed  during  the  trial  appear  in  the  opinion. 

The  city  owns  in  fee,  either  by  deed  or  grant  or  by  perpetual 
lease,  certain  parcels  of  ground  within  the  city  limits  and  de- 
scribed in  the  pleadings.  These  grounds  are  public  grounds 
owned  by  the  public  and  all  charged  with  public  trusts.  These 
grounds  are  he^d  in  trust  for  the  use  and  benefit  of  the  public. 

In  the  month  of  February  in  the  year  1905,  the  then  auditor 
of  Hamilton  county  placed  on  the  grand  duplicate  these  cer- 
tain parcels  of  ground  in  the  name  of  the  city  and  charged 
against  the  same  the  taxes  for  the  year  1904,  and  for  the  years 
prior  thereto  back  to  and  including  the  year  1901 — the  time  of 
the  decennial  appraisement — at  the  current  rates  of  taxation 
levies  for  these  years,  and  the  same  levies  as  charged  against 
grounds  owned  by  individuals.  This  auditor  corrected  various 
descriptions  and  placed  various  values  against  these  various  par- 
cels upon  the  books  in  his  oflSce.  In  all  there  are  nine  parcels 
of  ground  in  the  nine  separate  causes  of  action  in  the  petition. 
These  taxes  so  charged  not  being  paid,  this  auditor  added  the 
usual  penalties,  and  caused  the  treasurer  to  proceed  to  advertise 
to  sell  all  except  one  parcel  which  had  been  sold. 

The  plaintiff,  the  city,  claims  that  the  auditor  had  no  right  to 
place  these  grounds  on  the  duplicate  in  the  name  of  the  city  for 
taxation,  because  they  were  used  exclusively  for  a  public  pur- 
pose, and  for  this  reason  they  were  exempt  under  the  laws  of 
Ohio;  claims  that  the  auditor  had  no  right  to  change,  and  did 
not  correctly  change  the  descriptions;  claims  that  the  various 
values  placed  by  the  auditor  against  these  grounds  are  either 
placed  without  any  right,  or  incorrectly  placed;  claims  that  the 
auditor  placed  against  these  grounds  without  any  right,  charges 
for  taxes,  and  claims  that  these  grounds  can  in  no  event  ha  sold 
to  pay  a  tax. 

The  purpose  of  a  tax  is  to  raise  a  revenue  for  tho  state.  Each 
separate  levy  is  for  the  distinct  purpose  for  wirch  it  is  levied. 
All  taxes  levied  upon  property  in  Ohio  are  for  ;i  revenue  for  the 
state.  A\ithout  a  revenue  the  state  could  not  exist.  The  state 
is  the  sovereign  power  of  its  people  and  as  such  is  supreme. 
This  supreme  power  of  the  state  is  limited  only  by  the  Constitu- 
tion of  the  United  States  and  the  Constitution  of  Ohio,     The 
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Constitution  of  Ohio  is  the  limit  to  the  sovereign  taxin<?  power 
of  the  state.  From  necessity  the  Constitution  can  as  i  rule  only 
state  generally  the  limits  of  this  sovereign  power.  In  general  the 
means,  and  in  all  cases  the  methods,  of  raising  a  revenue  by  a 
tax  are  by  the  Constitution  delegated  to  the  General  Assembly. 
Under  this  Constitution  all  grounds  are  subject  to  a  tax  for  the 
revenue  of  the  state.  All  revenue  raised  by  a  tax  on  grounds 
belongs  to  the  state.  The  distribution  of  this  revenue  is  delegated 
to  the  General  Assembly  and  by  it  apportioned  between  the  state, 
the  county,  the  school  district  and  the  municipal  corporation. 
The  government  is  divided  into  many  departments  or  branches, 
and  each  performs  its  own  function.  The  power  to  exempt  any 
ground  from  taxation  is  delegated  to  the  General  Assembly. 

We  have  to  guide  us  in  the  application  of  the  law  to  the  is- 
sues in  this  case,  the  Constitution,  the  acts  of  the  General  As- 
semblv-  and  the  common  law.  The  Constitution  and  these  acts 
are  supreme.  The  courts  can  only  construe  and  interpret  the 
Constitution  and  these  acts.  In  any  construction  or  interpreta- 
tion of  the  Constitution  and  the  acts  of  the  General  Assembly 
the  courts  can  not  defeat  the  obvious  intent  of  either.  If  the  in- 
tent be  clear  the  court's  duty  is  clear.  If  the  Constitution  and 
an  act  conflict,  the  Constitution  must  be  followed.  If  the  intent 
of  the  Constitution  or  an  act  be  obscure,  the  courts  must  con- 
strue and  interpret  by  certain  well  defined  rules  derived  from  the 
common  law.  The  common  law  can  be  used  only  to  construe  or 
interpret,  but  never  to  contradict.  This  common  law  can  be 
used  only  as  an  aid,  not  as  a  governing  or  controlling  power. 
These  rules  of  construction  and  interpretation  are  so  positive 
that  if  the  General  Assembly  in  prescribing  the  means  and 
methods  for  collecting  a  tax  has  failed  to  prescribe  a  means  or 
method,  the  courts  can  not  supply  the  vacuum.  The  courts  can 
only  point  out  the  trouble.  The  remedy  lies  only  with  the  Gen- 
eral Assembly.  Equity  will  not  relieve.  Such  an  omission  by 
the  General  Assembly  is  not  a  mistake,  because  the  sovereign 
power  of  the  state  can  do  no  wrong.  Such  omission  is  not  a 
fraud  because  the  sovereign  power  of  the  state  can  not  be  a 
party  to  a  fraud.    The  relief  or  remedy  against  any  illegal  tax 
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is  by  special  injunction — a  power  specially  granted  by  an  act  of 
the  General  Assembly  passed  for  this  purpose.  The  General  As- 
sembly has  prescribed  the  means  and  methods  of  raising  the 
revenue. 

The  General  Assembly  has  exempted  all  public  grounds  used 
exclusively  for  a  public  purpose. 

Under  the  power  as  to  means  and  methods  certain  powers  have 
been  given  to  the  county  auditor.  The  county  auditor  must  make 
the  grand  duplicate.  He  is  required  to  make  a  list  or  lists, 
or  see  that  lists  are  made^  containing  every  piece  of  ground 
in  his  county.  Such  lists  must  contain,  among  other  things,  the 
name  of  the  owner,  a  pertinent  description  of  each  piece  of 
ground,  its  value  and  the  amount  of  taxes  to  be  collected  from 
it.  The  lists  containing  the  exempted  ground  must  contain  all 
of  these  except  the  one  item  of  the  amount  of  t^x  to  be  collected. 
There  is  no  implied  exemption.  Exemption  from  taxation  must 
be  expressed  in  clear  and  unmistakable  terms.  The  taxes  are  a 
charge  against  the  ground — a  lien  against  it.  Certain  means 
and  methods  are  prescribed  for  ascertaining  the  name  of  the 
owner  of  each  parcel  of  ground,  its  description,  its  value,  its 
taxes  and  whether  exempt  or  not.  The  auditor  is  designated  as 
the  state's  agent  to  see  that  this  name,  this  description,  this  value 
and  these  taxes  are  all  correct.  He  has  the  power  to  correct 
errors  as  to  all  of  these  matters.  The  results  of  his  acts  as  thej^ 
appear  on  the  duplicate  are  the  state's  acts  and  are  taken  prima 
facie  to  be  correct  and  are  presumed  to  be  correct.  The  burden 
of  proof  is  upon  the  one  attacking  the  items  as  they  appear  on 
the  duplicate. 

It  may  be  the  auditor  has  committed  errors  in  violation  of 
plain  and  specific  directions,  in  the  Acts,  in  placing  a  value  on 
an  entire  tract  when  he  should  have  placed  separate  values  upon 
the  separate  lots  comprising  this  tract;  or,  he  may  have  com- 
mitted errors  in  adding  together  certain  values  on  certain  tracts, 
or  errors  in  description ;  or,  in  short,  errors  not  requiring  judg- 
ment. In  this  case  it  is  not  necessary  now  to  consider  such  errors 
for  the  reason  that  any  injunction  against  a  sale  on  account  of 
such  errors  would  be  temporary  in  its  nature,  and  necessary  only 
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until  such  errors  are  corrected,  while  the  injunction  upon  the 
other  grounds  asked  would  be  final,  that  is,  exempt  or  not.  And, 
is  there  a  power  to  sell  or  not?    Each  in  its  order. 

Are  these  parcels  of  ground  in  this  case  to  be  charged  with  the 
taxes,  or  are  they  exempt — being  public  grounds  used  exclusively 
for  public  purposes? 

The  General  Assembly  has  exempted  all  public  grounds  used 
exclusively  for  public  purposes.  The  use — ^^for  an  exclusive 
public  pitrpose" — is  the  test  of  the  right  to  exemption. 

Were  these  parcels  of  ground  used  exclusively  for  public  pur- 
poses ? 

The  city  leased  these  various  grounds  to  different  tenants. 
These  leases  were  in  effect  during  the  years  from  1901  to  1904 
inclusive.  Six  parcels  were  leased  to  coal  companies,  one  to 
junk  dealers,  one  to  a  pile  driver,  and  one  to  a  railroad  company. 
The  lease  to  each  tenant  is  for  premises  described  by  metes  and 
bounds.  Each  lease  is  for  a  definite  period.  A  rental  is  reserved 
in  each  letting.  In  each  lease  certain  restrictions  have  been 
made.  In  no  lease  has  the  tenant  been  restricted  from  using  the 
ground  let  for  his  own  private  purpose,  or  compelling  him  to 
use  it  for  an  exclusive  public  purpose. 

It  can  not  be  contended  that  the  business  of  junk  dealer  is  an 
exclusive  public  purpose.  The  occupation  of  a  pile  driver  is  not 
a  public  business,  and  this  use  of  this  property  is  not  exclusively 
for  a  public  purpose.  • 

It  is  claimed  by  the  city  that  the  coal  business  as  conducted  by 
its  tenants  is  an  exclusive  public  purpose.  The  reasons  for  this 
contention  are:  these  several  properties  occupied  by  these 
several  coal  companies  are  held  by  the  city  charged  with  the 
trust  for  use  as  wharves  and  landings ;  that  they  are  located  on 
the  Ohio  river ;  that  during  the  times  in  question  the  principal 
business  conducted  on  the  Ohio  river  was  the  transportation  of 
coal — a  public  necessity ;  that  coal  was  received  by  these  tenants 
in  barges,  then  hauled  by  steam  on  trams  to  elevators,  and  then 
dumped  into  bins  for  distribution  to  the  tenants'  customers,  or 
into  yards  for  storage,  to  be  distributed  to  the  tenants'  customers 
within  and  without  the  city  limits  when  navigation  was  closed; 
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that  such  an  use  created  competition  between  this  river  coal  and 
coal  carried  into  the  city  on  railroad  cars,  and  that  thus  the 
public,  the  citizens,  and  the  city  obtained  coal  at  a  cheaper  price 
than  if  the  dependence  were  upon  railroads  alone. 

The  court  is  of  the  opinion  that  this  claim  is  not  well  taken. 
If  such  a  claim  obtained,  each  new  person  entering  into  any 
branch  of  commerce  could  successfully  maintain  that  he  cheap- 
ened the  product  by  competition  and  thus  obtain  exemption ;  and 
thus  the  state  would  be  shorn  of  its  revenue. 

The  city  contends  that  it  could  properly  subdivide  its  wharf 
grounds,  allotting  to  different  branches  of  commerce  each  a 
separate  part,  and  then  alot  to  various  dealers  by  metes  and 
bounds,  each  a  separate  parcel ;  that  this  method  would,  in  effect, 
be  the  same  as  if  the  city  built  its  own  trams,  elevators,  bins, 
yards,  and  handled  these  same  dealers'  tenants  coal  at  fixed 
charges.  There  is  no  doubt  that  the  city,  under  a  power  granted 
by  the  General  Assembly,  could  permit  the  city  to  let  to  various 
coal  dealers  certain  parcels  of  its  wharf  grounds  to  be  used  by 
these  dealers,  each  exclusively  for  its  own  trade,  but  under  such 
terms  and  conditions  as  would  make  such  an  use  exclusive  public 
use,  after  the  plan  of  the  present  market  house  system.  Such  a 
condition  or  method  of  letting  is  not  before  us.  There  are  no  con- 
ditions of  importance  as  to  use  in  the  letting  before  the  court, 
except  such  as  are  commonly  used  in  every  day  leases  between 
any  landlord  and  his  tenant,  except  as  to  one  parcel  called  the 
Fifth  street  landing.  But  even  here  the  tenant  is  not  restricted 
as  to  the  conduct  of  its  own  business.  The  actual  use  of  this 
tenant  as  to  this  parcel  is  not  for  an  exclusive  public  purpose. 
This  tenant  used  this  landing  for  a  coal  yard.  There  is  no  re- 
striction as  to  use  or  manner  of  use.  Each  tenant  is  not  even 
required  to  use  the  premises  let  for  the  coal  business.  Each  ten- 
ant acts  as  his  own  consignee.  Each  tenant  handles  only  his  own 
coal  for  his  own  benefit  and  profit,  sells  at  his  own  price  to  his 
own  customers,  and  may  refuse  to  sell  to  any  one  at  any  price. 
Neither  the  city,  nor  its  inhabitants,  nor  the  public  are  protected 
in  the  use  in  any  way  by  the  terms  of  the  lettings.  As  well 
might  a  railroad  company  occupying  public  ground  under  a 
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similar  letting,  claim  exemption  by  reason  of  creating  competi- 
tion against  the  river  coal. 

It  is  claimed  by  the  city  that  the  parcel  of  ground  occupied  by 
the  railroad  company  and  let  to  it  for  railroad  purposes  is  ex- 
empt because  its  use  by  the  railroad  company  is  for  an  exclusive 
public  purpose.  This  land,  originally  acquired  by  the  city  for 
market  house  purposes,  many  years  ago  was  leased  to  a  railroad 
company,  and  is  now  held  by  a  railroad  company  under  a  lease 
for  ninety-nine  years,  renewable  forever.  The  building  now  on 
the  ground  was  formerly  a  railroad  passenger  station,  but  now 
used  as  a  warehouse,  and  returned  for  taxation  by  the  railroad 
company  as  personal  property  under  the  railroad  taxing  laws  of 
Ohio.  The  use  of  this  warehouse  is  in  substance  as  follows:  In 
it  on  the  ground  are  two  tracks  connected  with  the  main  line  of 
the  railroad ;  cars  are  run  into  it  on  these  tracks  and  from  these 
cars  freight  belonging  to  various  consignees  is  unloaded  and 
hoisted  by  elevators  to  the  floors  above.  Outgoing  freight  is 
handled  in  the  same  manner  in  reverse  order,  but  only  on  oc- 
casions. The  general  or  chief  business  there  conducted  is  the 
handling  of  inbound  freight.  All  freight  from  the  time  it  enters 
until  it  leaves  this  property  is  charged  warehouse  rates.  The 
railroad  company  as  to  such  freight  within  this  warehouse  has 
entirely  ceased  to  be  or  had  not  become  a  common  carrier  for 
hire. 

Should  this  ground  thus  used  be  charged  against  the  railroad 
company  and  taxed  as  personalty?  Such  an  use  of  this  ground 
by  the  railroad  company  may  be — probably  is — necessary.  Such 
use  certainly  is  a  convenience  to  the  railroad  company  and  its 
shippers.  But,  is  this  use  necessary  to  the  daily  running  of  the 
railroad  f  The  court  is  of  the  opinion  that  the  true  test  in  such 
an  issue  is:  A  line  should  be  drawn  when  and  where  the  rail- 
road company  ceases  its  relation  to  this  freight  as  a  common 
carrier  and  begins  its  relation  as  a  warehouseman.  Such  an 
use  by  the  railroad  company  will  not  stand  this  test.  The  court 
sees  no  distinction  between  such  an  use  of  this  ground  and  the 
use  made  by  any  private  concern  of  the  ground  occupied  by  rail- 
road tracks  up  to  and  within  its  building. 
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Should  this  ground  thus  used  be  charged  against  the  city  and 
taxed  as  ground  not  used  exclusively  for  a  public  purpose? 

The  court  is  of  the  opinion  that  such  an  use  is  a  private  use 
for  the  benefit  of  the  tenant,  tHe  railroad  company,  and  differs 
in  no  respect  from  any  other  warehouse  used  for  the  storage  of 
merchandise,  and  for  this  reason  this  ground  is  not  exempt. 

Having  found  that  all  of  the  parcels  of  ground  described  in 
the  petition  are  public  property,  and  also  having  found  that  no 
one  of  them  is  used  exclusively  for  a  public  purpose,  the  conclu- 
sion must  be  that  these  grounds  are  not  exempt  and  are  properly 
charged  with  a  tax. 

It  is  claimed  that  neither  the  city  nor  the  General  Assembly 
had  any  power  to  make  these  leases;  that  there  is  no  power 
vested  anywhere  to  make  such  leases  of  such  public  grounds; 
that  these  leases  are  void  and  that  the  lessees  are  mere  trespassers ; 
that  the  mere  use  by  a  mere  trespasser  without  any  right,  how- 
ever he  might  use  the  public  grounds,  would  not  make  this 
ground  for  this  reason  subject  to  taxation.  There  is  no  doubt 
that  the  common  law  would  grant  relief  in  a  proper  case  against 
that  strict  construction  of  the  words  of  the  exemption  act,  which 
would  tax  public  ground  occupied  by  a  squatter.  While  it  is 
true  that  the  parcels  of  ground  described  in  the  petition  are  pub- 
lic grounds,  and  that  they  must  be  kept  for  that  purpose,  yet 
these  grounds  are  properly  in  the  custody  of  the  city  and  the  city 
has  been  given  authority  to  lease.  This  power  is  given  always 
with  the  understanding  that  such  a  letting  must  not  destroy  the 
public  use.  This  public  use  is  to  be  read  into  and  is  a  part  of  each 
lease,  and  the  holding  of  each  tenant  is  subject  to  the  necessities 
of  the  public  to  be  by  such  necessities  curtailed  or  even  destroyed. 
Each  tenant  is  an  occupant  subject  to  being  ejected  at  any  time 
the  necessity  of  the  public  demands.  Such  a  sooner  determina- 
tion of  the  letting  would  leave  the  tenant  without  any  claim  for 
any  damage  for  such  an  end  of  his  letting.  Such  leases  are  in 
effect  terminable  at  the  will  of  the  public  whenever  necessity  oc- 
cur. If,  during  the  time  of  such  letting  such  grounds  are  used  by 
the  tenants  for  their  own  use  and  that  use  is  not  for  an  exclusive 
public  purpose,  these  grounds  during  such  time  and  so  used  are 


282     HAMILTON  COUNTY  COMMON  PLEAS. 


Cincinnati  v.  Hynlcka  et  al.  [Vol.  IX,  N.  S. 


not  exempt  from,  but  are  subject  to  taxation.  The  occupancy  or 
use  of  any  public  grounds  must  be  controlled  and  governed  by 
public  necessity.  If  the  public  necessity  require  a  revenue  in 
rental  from  a  tenant  using  the  public  ground  for  his  own  use  and 
in  no  way  an  exclusive  public  purpose,  a  tax  must  be  assessed 
against  this  public  ground  so  used.  It  is  but  just  that  such 
grounds  so  used,  producing  an  income — ^rental — ^in  the  hands  of 
the  trustee,  shouM  bear  their  share  of  the  burden  of  taxation. 
One  of  the  reasons  for  the  rule  of  exempting  public  grounds  used 
exclusively  for  a  public  purpose  is  that  they  produce  no  rental 
revenue.  The  same  rule  would  obtain  without  any  rental.  The 
test  for  this  rule  is :    Is  the  public  ground  used  for  an  exclusive 

public  purpose! 

This  court  is  asked  to  enjoin  the  sale  of  these  grounds  charged 
with  these  taxes,  because  the  officers  of  the  state  have  no  right  to 
sell  the  same  for  non-payment  of  taxes.  Each  parcel  of  ground 
involved  herein  is  public  ground  held  as  a  public  trust  for  the 
benefit  of  the  public.  All  the  parcels  are  charged  with  a  trust ; 
either  wharf  property,  or  landing  property,  or  market  property, 
or  public  property.  The  trustee  is  the  city — ^the  agent  of  the 
state — the  government.  The  city  can  not  sell  or  change  the 
purposes  of  the  trust  without  the  permission  of  the  General  As- 
sembly. The  General  Assembly  has  granted  a  power  to  lease,  not 
a  power  to  sell ;  the  trust  remains ;  the  public,  the  state,  has  not 
abandoned  its  rights.  The  uses  and  enjoyments  of  the  trusts 
by  the  public  are  to  be  renewed  at  the  expiration  or  sooner  de- 
termination of  the  lease.  The  temporary  diversion  of  these 
trusts  makes  these  grounds  taxable,  if  during  the  temporary  di- 
version they  were  not  used  for  a  public  purpose. 

The  taxes  charged  are  a  lien  on  these  grounds.    By  the  regular 
modes  and  methods  for  collecting  the  taxes  these  liens  will  be 
foreclosed  by  sales,  unless  restrained  by  the  court. 
-  Can  the  modes  and  methods  of  sale  to  collect  a  tax  be  enforced 
against  these  public  grounds? 

It  is  well  settled  by  the  authorities  that  the  modes  and  methods 
enacted  by  the  General  Assembly  for  enforcing  a  personal  judg- 
ment by  execution  and  levy  and  sale  against  public  property 
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do  not  obtain.  The  reason  is  that  such  modes  and  methods  were 
prescribed  for  the  individual.  It  would  be  wrong  to  permit  the 
individual  by  general  laws,  to  destroy  a  branch  of  the  govern- 
ment. To  permit  such  an  act  wouM  tend  to  destroy  the  govern- 
ment itself. 

The  courts  have  suggested  another  method,  mandamus,  to  com- 
pel the  making  of  a  levy  to  satisfy  such  a  judgment. 

By  analogy  this  court  does  not  see  why  the  same  reasoning 
would  not  apply  when  the  very  government  itself  is  at  stake  in 
the  attempt  to  sell  one  of  its  branches  to  pay  a  tax.  The  public 
grounds  perform  a  function  as  necessary  to  the  life  of  the  govern- 
ment as  any  other  department  or  branch  of  the  government.  }f 
there  be  a  difference  it  is  in  degree  and  not  in  kind. 

The  court  is  of  the  opinion  that  the  law  should  prevent  the 
sale  of  public  grounds  for  the  non-payment  of  a  tax  charged 
against  the  grounds.  The  means  and  modes  prescribed  for  rais- 
ing revenue  by  a  tax  on  property  were  made  in  referoncv^  to  the 
property,  real  and  personal,  of  the  individual.  It  is  claimod  that 
in  an  action  to  collect  a  debt  there  is  a  judgment,  while  in  the 
collection  of  a  tax  on  grounds  there  is  only  a  lien,  and  thai;  such 
a  lien  can  only  be  enforced  by  a  sale  of  the  ground. 

The  collection  of  a  debt  by  a  judgment  and  execution,  and  bv 
the  sale  of  public  property  would  destroy  the  governmeni. 

The  sa^e  of  public  property — public  grounds — to  collect  a  tax 
would  destroy  the  government. 

If  the  preservation  of  the  government  he  a  jjood  reason  in  the 
one  case,  it  is  equally  as  good  a  reason  In  tho  other. 

It  is  claimed  that  there  is  no  authority  to  make  a  levy  to  pay 
such  a  lien  for  such  a  tax. 

It  is  not  generally  the  province  of  the  court,  the  judiciary,  to 
prescribe  remedies,  but  rather  the  province  of  the  General  As- 
sembly. If  there  be  no  remedy  provided  in  the  acts,  to  enforce 
the  collection  of  a  tax  rightly  charged  against  public  grounds 
without  a  sale,  it  is  the  duty  of  the  General  Assembly  to  pro- 
vide the  remedy.  The  General  Assembly  has  passed  an  act  per- 
mitting a  personal  judgment  against  the  owner  to  collect  a  tax 
not  paid  on  personal  property. 


284  UAJIILTON  COUNTY  COMMON  PLEAS. 


Cincinnati  v.  Hynicka  et  al.  [VoL  IX,  N.  S. 

The  amount  of  taxes — the  grand  total  levy — charged  against 
these  several  properties  is  correct.  But  the  court  is  of  the  opin- 
ion that  if  the  city  by  any  future  act  of  the  General  Assembly 
pay  out  of  a  fund,  then  there  should  be  credited  on  the  amount 
that  part  which  would  be  paid  back  to  the  city,  and  that  the 
balance,  namely,  the  state,  the  county,  and  the  school  levies  only 
should  be  collected  from  the  city. 

The  injunction  against  the  sale  of  any  of  these  properties  is 
for  the  reason  that  any  sale  of  public  property  to  pay  a  tax  is 
contrary  to  law  and  wouM  tend  to  destroy  the  very  foundation 
of  all  government. 

It  is  but  just  that  the  city  out  of  its  rentals  and  profits  should 
pay  its  share  of  the  revenue  of  the  state  embraced  in  the  levies 
for  state,  county  and  public  schools.  The  state,  the  county  and 
public  schools  perform  functions  enjoyed  by  the  city,  and  the 
city  in  return  should  compensate  out  of  its  profits  these  several 
departments  for  and  during  the  temporary  loss  to  the  public  of 
these  public  grounds. 

The  court  is  of  the  opinion  that  the  prayer  of  the  petition 
should  be  granted  and  that  the  treasurer  be  perpetually  re- 
strained. Any  attempted  sale  for  a  tax  of  any  of  the  grounds 
involved  in  this  case  will  be  set  aside. 

Any  rights  of  the  various  tenants  occupying  these  public 
grounds  are  not  now  before  the  court  and  are  not  determined  by 
this  opinion. 

The  court  has  had  the  assistance  of  many  able  and  industrious 
counsel  in  this  case.  A  great  many  cases  and  text-books  have 
been  cited.  The  court  has  not  in  this  opinion  cited  any  case  or 
any  text-book  in  support  of  its  opinion,  deeming  it  sufficient  to 
say  that  in  its  opinion  no  authority  has  been  cited  against  the  re- 
sults arrived  at  or  the  reasons  therefor. 
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PRIORITY  BETWEENIDIFPERENT  ISSUES  OP  RECEIVER'S 

CERTIPICATES. 

Common  Pleas  Court  of  Licking  County. 

Samuel  Morris  v.  Newark  Iron  &  Steel  Co. 

Decided,  September  Term,  1909. 

Receiverships — Authority  for  a  Loan  to  Complete  Contracts — Disin- 
guished  from  the  Doubtful  Power  of  the  Court  to  Authorize  a  Loan 
to  Continue  the  Business — Notice — Priority. 

Where  authority  Is  given  for  an  issue  of  receiver's  certificates  for  the 
purpose  of  completing  contracts  on  hand,  and  subsequently  a  sec- 
ond issue  is  authorized  for  the  purpose  of  continuing  the  business 
generally  by  the  receiver,  the  holders  of  the  first  issue  are  en- 
titled to  priority  in  payment  over  the  holders  of  the  second  issue. 

J.  M.  Swartz  and  Jonss  i&  Jones,  for  plaintiff. 
Flory  dt  Flory  and  A,  A.  Stasel,  contra. 

Seward,  J.   (orally). 

This  case  is  submitted  to  the  court,  generally,  upon  the  ques- 
tion as  to  priority. 

William  E.  Miller  was  appointed  receiver  for  the  Newark  Iron 
&  Steel  Co.,  some  time  in  1902 ;  at  any  rate,  on  January  31,  1903, 
this  court  made  an  order  that  the  receiver  complete  the  unfin- 
ished  contracts  which  had  been  entered  into  by  the  company; 
and  that,  in  order  to  do  that,  he  issue  not  to  exceed — and  the 
words  **not  to  exceed"  are  important  in  this  case — six  thousand 
dollars  of  receiver 's  certificates,  to  any  person  who  might  furnish 
the  money  to  that  extent.  Those  certificates  were  issued,  and 
have  come  into  the  possession  of  some  banks,  who  have  filed  an- 
swers in  this  case,  setting  up  a  claim  to  the  fund  in  the  hand 
of  the  receiver. 

Some  months  afterwards — on  June  12,  1903 — an  order  was 
placed  on  the  journal  of  this  court  authorizing  the  receiver  to  con- 
tinue the  business,  and  to  borrow  not  to  exceed  $20,000  for  that 
purpose.  I  do  not  know  whether  that  order  resulted  disas- 
trously to  this  business  or  not,  but  certain  it  was  that  no  profits 
were  made  out  of  the  money  that  went  into  the  institution. 
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The  quegtion  is  submitted  to  the  court  as  to  whether  the  hold- 
ers of  these  certificates  for  $6,000  have  a  prior  claim,  in 
equity,  to  those  who  received  the  $20,000  of  certificates — bearing 
in  mind  that  these  certificates  were  not  issued  until  June,  after 
the  issuing  of  the  first  $6,000  of  certificates,  and  were  issued 
upon  an  application  made  by  the  plaintiff,  Morris. 

I  will  read  the  order  of  the  court.  It  is  in  the  brief  of  counsel, 
and  I  will  not  take  up  the  time  to  go  to  the  journal  for  it,  be- 
cause it  is  quoted  accurately  here.     It  reads: 

**This  day  came  the  receiver,  William  E.  Miller,  heretofore  ap- 
pointed and  qualified,  and  made  application  to  the  court  to  bor- 
row the  sum  of  $6,000  for  the  purchase  of  materials  and  the 
payment  of  wages  to  operate  the  plant  of  said  defendant,  now 
in  his  possession  as  such  receiver,  for  the  completion  of  the  un- 
finished contracts  of  said  company;  and  for  the  appointment 
of  appraisers  of  the  property  of  said  company,  now  in  said  re- 
ceiver's possession.  And  the  court  being  of  the  opinion  that 
it  is  to  the  best  interest  of  said  company  and  the  creditors  of 
the  same,  that  said  plant  should  be  operated  to  the  extent  of 
the  completion  of  said  unfinished  contracts,  it  is  ordered  that 
said  receiver  be  and  he  is  hereby  authorized  and  empowered  to 
borrow  for  that  purpose  not  to  exceed  the  sum  of  $6,000,  for  a 
period  not  longer  than  three  months  at  a  rate  of  interest  not  to 
exceed  six  per  cent,  pel*  annum.'' 


The  extent  to  which  these  certificates  were  to  run  cuts  some 
figure  in  the  case.  They  were  to  run  not  to  exceed  three  months. 
After  they  had  matured,  the  holders  were  entitled  to  their  pay 
for  the  money  advanced  on  their  certificates. 

The  order  provided — 

**And  to  be  payable  on  or  before  the  expiration  of  said  period; 
and  that  he  issue  to  the  lender  of  said  money  his  receiver's  cer- 
tificates for  the  same,  to  be  non-negotiable  and  signed  by  him  as 
receiver  and  dated  as  of  the  date  of  the  execution  thereof." 

The  balance  of  the  order  applies  to  the  appointment  of  ap- 
praisers, who  were  appointed  to  appraise  the  material  on  hand. 

The  second  order,  as  set  forth  in  this  brief,  and  copied  from 
the  record  of  the  court,  made  June  12,  1903,  reads: 

*  *  This  day  came  the  plaintiff  and  defendant,  and  on  their  mo- 
tion and  for  good  cause  shown  it  is  ordered  that  the  receiver, 
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W.  E.  Miller,  heretofore  appointed  in  this  case,  be  and  he  is 
hereby  authorized  and  empowered  to  continue  in  possession  of 
all  the  property  and  rights  of  the  defendant  and  to  control  and 
operate  the  works  of  the  said  defendant  company  at  Newark, 
Ohio,  until  the  further  order  of  the  court,  with  general  powers 
to  employ  laborers,  purchase  material,  make  contracts,  and 
manufacture  and  sell  all  the  articles  of  merchandise  and  steel 
products  of  the  said  company;  to  make  such  necessary  repairs 
and  betterments  as  in  his  opinion  are  required  for  the  economi- 
cal and  successful  operation  of  said  works ;  that  the  said  receiver 
be,  and  he  is  hereby  authorized  to  collect  by.  suit  or  otherwise 
all  claims  and  demands  of  every  kind  and  nature,  due  or  owing 
to  the  said  company,  including  all  unpaid  subscriptions  to  the 
capital  stock  thereof;  and  to  compromise,  adjust  and  settle  all 
claims  against  said  defendant  company  upon  such  terms,  and  in 
such  manner  as  shall  be  agreed  upon  between  him  and  the  gen- 
eral creditors  of  the  company." 


A  part  of  that  which  I  have  just  read  reads  like  an  original 
entry,  appointing  a  receiver,  and  giving  him  power  to  settle  up 
the  business  of  the  concern.     But  it  is  not. 

*'And  that  for  the  purpose  of  carrying  into  effect,  fully,  this 
order,  said  receiver  is  hereby  authorized  and  empowered  to  bor- 
row a  sum  of  money,  not  to  exceed  $20,000,  and  to  secure  the 
same  by  receiver's  certificates,  pledging  the  same  as  security  for 
the  several  sums  so  borrowed  by  him,  and  that  the  certificates  so 
issued  by  him  shall  be  a  paramount  lien  and  charge  upon  all  the 
earnings  as  well  as  upon  all  material  and  supplies  on  hand  or 
hereafter  to  be  acquired  by  him,  and  upon  all  notes,  accounts, 
claims,  contracts  and  choses  in  action  and  money  due  or  to  be- 
come due  to  the  said  Newark  Iron  &  Steel  Co.,  or  to  the  said  re- 
ceiver thereof,  and  upon  all  other  property,  real,  personal  and 
mixed,  subject  only  to  the  lien  on  the  real  estate  which  was  a 
valid  and  subsisting  lien  at  the  time  of  the  filing  of  the  petition 
for  the  appointment  of  a  receiver  herein,  and  that  he  make  due 
and  complete  report  of  his  proceedings  hereunder  to  this  court 
on  the  1st  day  of  October,  1903." 

This  kind  of  an  order  surprised  the  court  so  much  that  the 
court  went  to  its  original  memorandum  on  the  docket  that  it  had 
made  at  the  time,  and  it  found  that  this  order  was  made  June 
9,  1903,  and  the  order  reads : 
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**  Order  allowing  receiver  to  nm  plant  and  to  borrow  money 
not  to  exceed  $20,000  on  receiver's  certificates,  on  condition  that 
two  notes,  upon  which  plaintiflF  is  surety,  of  $2,800  and  $3,000, 
held  by  National  Bank,  Pittsburgh,  and  166  shares  of  his  stock 
is  returned  to  him,  or  to  his  attorney.  Entry  not  to  go  on  until 
complied  with.*' 

Now,  I  do  not  know  why  this  order  was  ever  made,  and  I  have 
always  thought,  and  still  think,  that  it  is  beyond  the  power  of  a 
court,  where  a  corporation  has  gone  into  the  hands  of  a  receiver, 
to  order  the  receiver  to  continue  the  busdness,  except  in  so  far  as  it 
is  necessary  to  complete  unfinished  contracts.  I  do  not  believe  the 
court  has  any  power  to  do  it.  That  is,  he  has  no  power  to  order 
a  receiver  to  continue  the  business  of  a  corporation,  generally, 
for  the  purpose  of  making  money  possibly  (or,  probably,  of  losing 
money)  in  the  venture;  and  generally  of  losing  it,  because  I 
never  yet  saw  a  business  run  at  a  profit  under  such  circum- 
stances or  that  made  any  money  for  anybody.  The  court  was 
without  authority  to  make  this  order,  but  it  was  made  as  the 
court  has  indicated.  And  the  case  is  submitted  upon  the  ques- 
tion of  the  priority  of  claims  growing  out  of  these  orders. 

It  is  not  necessary  to  refer  to  any  authorities  in  the  matter. 
Counsel  have  presented  ably  prepared  briefs,  and  the  court  has 
examined  the  authorities  and  is  of  the  opinion  that  it  exceeded 
its  authority  in  ordering  the  $20,000  of  certificates  to  be  issued, 
and  that  the  plaintiff's  claim,  or  the  claims  of  those  who  hold 
the  certificates  issued  under  the  first  order  of  the  court,  are  prior 
in  equity,  and  are  entitled  to  be  first  paid  out  of  the  money  in 
the  hands  of  the  receiver.     And  it  may  be  so  ordered. 

By  Judge  Swartz  :  What  does  the  court  mean  by  **the  money 
in  the  hands  of  the  receiver  ? ' ' 

The  Court:  Something  was  said  about  money  in  the  hands 
of  the  clerk.  That  is  what  I  mean.  I  simply  hold  that  it  is  a 
prior  claim,  in  equity. 
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PLEADING  LIBELOUS  MATTER. 

Common  Pleas  Court  of  Lorain  County. 

Fritz  Rudin  v.  Lou  Fauver,  Lee  Stroup  and  Ralph  Osborn.  • 

Decided,  November  27,  1909. 

lAbel  and  Slander — Pleader  Privileged  to  Use  Defamatory  Matter — 
Ei>en  Though  False  and  Malicious,  When— English  Rule  Applicable 
and  to  be  Liberally  Construed — Privilege  Applies  with  Reference 
to  Statements  having  Reference  to  any  Proper  Party  to  the  Pro- 
ceeding. 

1.  The  rule  which  protects  from  an  action  for  libel  or  slander  one 

publishing  in  a  judicial  proceeding  matter  of  a  defamatory  char- 
acter, which  is  relevant  and  pertinent -to  the  issue,  should  not  be 
impaired  by  a  close  construction,  but  where  the  matter  has  legiti- 
mate reference  to  the  inquiry  reasonably  full  freedom  should  be 
allowed  to  a  pleader,  and  he  should  not  be  held  liable  for  includ- 
ing in  his  pleading  matters  not  relevant  in  the  strictest  legal  and 
technical  sense. 

2.  Where  one  is  charged  as  a  conspirator  with  others  named  as  defend- 

ants, he  is  a  proper  though  not  a  necessary  party,  and  what  is 
relevant  and  pertinent  as  to  the  other  defendants  is  relevant  and 
pertinent  as  to  him,  and  allegations  which  have  a  direct  relation 
to  the  cause  or  subject-matter  of  the  inquiry  is  relevant  as  to  him. 

Fritz  Rudin,  for  plaintiff. 
Fauver  &  Stroup,  contra. 

Washburn,  J. 

This  is  an  action  at  law  brought  by  Fritz  Rudin,  an  attorney 
practicing  at  this  bar,  against  Lou  Fauver  and  Lee  Stroup,  who 
are  also  attorneys,  and  one  Ralph  Osborn,  to  recover  damages 
for  a  libel  contained  in  a  petition  filed  by  the  said  Osborn  against 
the  plaintiff  and  Lloyd  Townsend  and  William  Krage. 

The  petition  in  this  case  alleges  that  said  Osborn  was  seeking 
relief  in  said  action  from  an  execution  issued  upon  a  judgment 
which  said  Townsend  and  Krage  had  previously  recovered  against 
him,  which  judgment  said  Osborn  claimed  in  his  said  action  to 
have  been  satisfied  and  discharged,  and  that  said  satisfaction 

♦  Afflnned  by  the  Circuit  Court  without  report,  December  28,  1909. 
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and  discharge  was  in  writing,  signed  by  said  judgment  creditors, 
Townsend  and  Krage,  and  entered  upon  the  docket  of  the  jus- 
tice of  the  peace  by  whom  the  judgment  was  rendered.  The 
libelous  matter  complained  of  which  was  contained  in  that  peti- 
tion brought  by  said  Osborn  against  said  Rudin,  Townsend  and 
Krage,  is  as  follows: 

**Plaintiflf  avers  that  at  the  time  such  transcript  was  filed  with 
the  clerk  of  said  court  on  the  17th  day  of  February,  1909,  the 
defendant,  Fritz  Rudin  and  the  defendants  Lloyd  Townsend 
and  Wm.  Krage,  had  full  knowledge  that  said  judgment  had 
been  fully  released  and  discharged,  and  that  such  release  and 
discharge  appeared  upon  the  records  of  said  justice,  but  that 
notwithstanding  said  knowledge  on  the  part  of  said  defendants, 
they  caused  such  transcript  to  be  filed  as  aforesaid,  knowing  that 
the  same  was  not  a  true  and  correct  transcript  of  all  the  pro- 
ceedings in  said  cause,  end  for  the  purpose  of  fraudulently  at- 
tsmpting  to  perfect  a  lien  against  plaintiff's  property,  and  for 
the  purpose  of  corruptly  and  fraudulently  attempting  to  extort 
further  payments  from  plaintiff  upon  said  judgment,  and  that 
the  said  above  named  defendants,  Fritz  Rudin,  Lloyd  Townsend 
and  Wm.  Krage  conspired  and  connived  together  for  the  afore- 
said corrupt  and  unlawful  and  fraudulent  purposes,  well  know- 
ing that  at  the  time,  said  judgment  had  been  released  and  dis- 
charged and  that  the  transcript  above  referred  to  was  not  a  true 
and  correct  transcript  of  the  proceedings  of  said  justice. 

"That  on  or  about  the  17th  day  of  March,  1909,  the  said  de- 
fendants, Fritz  Rudin,  Lloyd  Townsend  and  Wm.  Krage,  for 
the  purpose  of  further  carrying  out  their  object  of  corruptly 
and  fraudulently  extorting  money  from  this  plaintiff,  caused  an 
execution  to  be  issued  from  the  court  of  common  pleas  of  said 
county  to  the  defendant,  R.  C.  Ward,  as- sheriff  of  Lorain  county." 

The  petition  in  this  case  alleges  ''that  all  of  the  said  allega- 
tions charging  this  plaintiff  with  wrongdoing  as  aforesaid,  are, 
as  said  defendants  and  each  of  them,  well  know,  false  in  every 
particular  and  wholly  untrue,  and  were  made  against  this  plaint- 
iff for  ulterior  purposes,  and  solely  to  bring  injury  and  harm 
upon  plaintiff,  and  not  because  of  any  necessity  or  pertinency  of 
the  same  to  said  action  of  said  Osborn.'' 

And  the  petition  also  charges:  ''that  naming  plaintiff  as  a 
party  defendant  as  aforesaid  in  said  action  and  making  the  said 
false  allegations  and  charges  was  wholly  gratuitous,  unnecessary, 
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irrelevant,  improper  and  immaterial  to  the  alleged  and  claimed 
cause  of  action  and  relief  sought  by  said  Osborn  in  his  said  suit 
number  9832,  and  had  no  legitimate  pertinency  thereto." 

A  demurrer  has  been  filed  to  this  petition  on  behalf  of  Fauver 
and  Stroup,  the  claim  being  that  the  petition  shows  on  its  face 
that  the  libelous  matter  was  absolutely  privileged. 

It  seems  to  be  well  settled  in  England  that  judges,  counsel, 
parties  and  witnesses  are  absolutely  exempt  from  liability  to 
an  action  for  defamatory  words  published  in  the  course  of  judi- 
cial proceedings,  and  that  the  same  doctrine  is  generally  held  in 
the  American  courts,  with  the  qualification  as  to  parties,  counsel 
and  witnesses,  that  their  statements  made  in  the  course  of  an 
action  must  be  pertinent  and  material  to  the  case.  If  they  are 
so  pertinent  and  material,  they  are  absolutely  privileged  (127 
Mass.,  316). 

**  Matter  alleged  in  an  answer,  if  pertinent  and  relevant,  can 
never  give  a  right  of  action  for  libel,  though  false  and  alleged 
with  malice''  (47  S.  W.,  884).  This  is  the  well  settled  and  al- 
most universal  rule  in  the  United  States. 

Prom  the  petition  in  this  case  it  appears  that  the  libelous  mat- 
ter was  contained  in  a  pleading  filed  in  a  court  of  justice  having 
jurisdiction,  and  that  the  plaintiff  who  is  now  complaining  was 
a  party  defendant  to  the  action.  Hence,  if  the  matter  com- 
plained of  was  relevant  and  pertinent  in  that  case,  this  action 
can  not  be  maintained.  And  the  controlling  question  now  before 
the  court  is:  Does  it  appear  from  the  face  of  this  petition  that 
the  libelous  matter  complained  of  was  relevant  and  pertinent  in 
the  case  in  which  the  publication  was  made  ? 

The  proper  determination  of  this  question  necessitates  the 
consideration  of  the  object  and  purpose  of  the  privilege  and  what 
the  courts  have  held  is  meant  by  the  term  ** relevant"  and  "per- 
tinent" in  the  statement  of  the  American  qualification  of  the 
English  rule. 

In  a  case  determined  by  the  supreme  court  of  Maryland  in 
which  all  of  the  authorities,  both  English  and  American,  are 
reviewed,  it  is  decided  that  '*this  privilege,  protecting  against 
a  suit  for  libel  or  slander,  is  founded  upon  what  should  seem  to 
be  a  sound  public  policy  which  looks  to  the  free  and  unfettered 
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administration  of  justice,  though,  as  an  incidental  result,  it  may 
in  some  instances  afford  an  immunity  to  the  evil-disposed  and 
malignant  slandered"  (14  Atlantic,  518). 

In  another  case  decided  by  the  same  court  and  found  reported 
in  14  Atlantic,  505,  we  find  this  language  at  page  510: 

''We  can  not  agree  with  Brett,  M.  R.,  that  in  a  suit  against 
counsel  for  slander  the  only  inquiry  is  whether  the  words  were 
spoken  in  a  judicial  proceeding,  and  if  so  the  case  must  be 
stopped.  We  quite  agree,  however,  with  Bramwell,  Judge,  in 
Seaman  v.  Nethervlift,  that  'relevant'  and  'pertinent'  are  not 
the  best  words  that  can  be  used.  These  words  have,  in  a  meas- 
ure, a  technical  meaning,  and  we  all  know  the  difficulty  in  de- 
termining in  some  cases  what  is  relevant  or  pertinent.  With 
Lord  Chancellor  Cairnss  we  prefer  the  words  'having  reference* 
or  'made  with  reference,'  or  in  the  language  of  Shaw,  Chief  Jus- 
tice, *  having  relation  to  the  cause  or  subject-matter.'  And  if 
counsel  in  the  trial  of  a  ca.se  maliciously  danders  a  party  or  wit- 
ness or  any  other  person  in  regard  to  a  matter  that  has  no  refer- 
ence or  relation  or  connection  with  the  case  before  the  court,  he 
is  and  ought  to  be  answerable  in  an  action  by  the  party  injured." 

The  rule  is  refrred  to  in  25  X.  K.,  1048,  in  the  following  lan- 
guage : 

"In  questions  falling  within  this  absolute  privilege,  the  ques- 
tion of  malice  has  no  place.  However  malicious  the  intent,  or 
however  false  the  charge  may  have  been,  the  law,  from  considera- 
tions of  public  policy,  and  to  secure  the  unembarrassed  and 
efficient  administration  of  justice,  denies  to  the  defamed  party 
any  remedy  through  an  action  for  libel  or  slander.  This  privi- 
lege, however,  is  not  a  license  which  protects  every  slanderous 
publication  or  statement  made  in  the  course  of  judicial  proceed- 
ing^. It  extends  only  to  such  matters  as  are  relevant  or  ma- 
terial to  the  litigation  or,  at  least,  it  does  not  protect  slanderous 
imputations  plainly  irrelevant  and  impertinent,  voluntarily 
made,  and  which  the  party  making  them  could  not  reasonably 
have  supposed  to  be  relevant.  *  •  •  The  policy  upon  which 
the  doctrine  of  privilege  rests  does  not  call  for  an  extension  of 
the  privilege  in  such  cases.  The  public  interests  are  sufficiently 
protected  when  the  privilege  is  limited  to  communications  which 
fairly  ought  to  have  been  made,  or,  in  case  of  judicial  proceed- 
ings, to  matters  not  wholly  outside  of  the  caust?.  But  no  strained 
or  close  construction  will  be  indulged  to  exempt  a  case  from  the 
protection  of  privilege. ' ' 
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In  5  S.  W.,  602,  we  find  the  following  statement  of  the  rule: 

* '  It  is  perhaps  needless  to  add  that  where  the  matter  alleged  is 
pertinent  to  the  issue,  or  fairly  supposed  to  be  so,  although  not 
in  the  strictest  sense  relevant,  the  pleader  is  absolutely  privileged, 
although  he  may  have  also  entertained  sentiments  of  malice  to 
the  adverse  party." 

In  1907  the  Supreme  Court  of  Pennsylvania  declared  (67  At- 
lantic, 991)  that  the  authorities  are  uniform  that — 

**When  alleged  libelous  matter  in  pleadings  is  relevant  and 
pertinent,  there  is  no  liability  for  uttering  it.  Public  policy  re- 
quires this,  even  if  at  times  the  privilege  of  immunity  for  false 
and  malicious  averments  in  pleadings  is  abused.  Justice  can  be 
administered  only  when  parties  are  permitted  to  plead  freely  in 
the  courts  and  to  aver  whatever  ought  to  be  known  without  fear 
of  consequences,  if  a  material  and  pertinent  averment  should  not 
be  sustained.  Wrong  may  at  times  be  done  to  a  defamed  party, 
but  it  is  daninnn  absque  injuria.  The  inconvenience  of  the  indi- 
vidual must  yield  to  a  rule  for  the  good  of  the  general  public. 

"When  the  question  of  the  relevancy  and  pertinency  of  mat- 
ters alleged  in  pleadings  is  to  be  inquired  into,  all  doubt  should 
be  resolved  in  favor  of  relevancy  and  pertinency." 

Judge  Spear,  speaking  for  our  Supreme  Court,  in  a  case,  how- 
ever, not  growing  out  of  a  judicial  proceeding,  uses  this  lan- 
guage (68  0.  S.,  89) : 

**In  order  to  be  privileged  the  statement  must  be  pertinent 
and  material  to  the  matter  in  hand.  To  be  pertinent  and  ma- 
terial it  must  tend  to  prove  or  disprove  the  point  to  be  estab- 
lished and  have  substantial  importance  or  influence  in  produc- 
ing the  proper  result.  In  other  words,  the  statement  must  be 
necessary  to  a  full  presentation  and  in  that  sense  essential  to  the 
accomplishment  of  the  object  sought." 

It  must  be  borne  in  mind  that  the  libel  complained  of  in  that 
case  did  not  grow  out  of  a  judicial  proceeding,  but  arose  in  the 
proceedings  of  a  public  body. 

Having  reference  particularly  to  judicial  proceedings.  Judge 
Cooley  declares  the  following  to  be  a  clear  statement  of  a  wise 
and  proper  general  rule,  with  its  just  limitations: 

**We  take  the  rule  to  be  well  settled  by  the  authorities  that 
words  spoken  in  the  course  of  judicial  proceedings,  though  they 
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are  such  as  impnte  crime  to  another,  and  therefore  if  spoken  else- 
where would  import  malice  and  be  actionable  themselves,  are  not 
actionable,  if  they  are  applicable  and  pertinent  to  the  subject  of 
the  injury.  The  question,  therefore,  in  such  cases  is,  not  whether 
the  words  spoken  are  true,  not  whether  they  are  actionable  in 
themselves,  but  whether  they  were  spoken  in  the  course  of  judi- 
cial proceedings,  and  whether  they  are  relevant  or  pertinent  to 
the  cause  or  subject  of  the  injury.  And  in  determining  what 
is  pertinent,  much  latitude  must  be  allowed  to  the  judgment  and 
discretion  oif  those  who  are  intrusted  with  the  conduct  of  a  cause 
in  court,  and  a  much  larger  allowance  made  for  the  ardent  and 
excited  feelings  with  which  a  party  or  counsel  who  naturally  and 
almost  necessarily  identifies  himself  with  his  client,  may  become 
animated,  by  constantly  regarding  one  side  only  of  an  inter- 
esting and  animated  controversy,  in  which  the  dearest  rights 
of  such  party  may  become  involved.  *  •  •  Still,  this  privi- 
lege must  be  restrained  by  some  limit,  and  we  consider  that  limit 
to  be  this :  that  a  party  or  counsel  shall  not  avail  himself  of  his 
situation  to  gratify  private  malice  by  uttering  slanderous  ex- 
pressions, either  against  a  party,  witness  or  third  person,  which 
have  no  relation  to  the  cause  or  subject-matter  of  the  injury. 
Suibject  to  this  restriction,  it  is  on  the  whole,  for  the  public  inter- 
est, and  best  calculated  to  subserve  the  purposes  of  justice,  to 
allow  counsel  full  freedom  of  speech,  in  conducting  the  cases 
and  advocating  and  sustaining  the  rights  of  their  constituents; 
and  this  freedom  of  discussion  ought  not  be  impaired  by  numer- 
ous and  refined  distinctions." 

In  a  recent  case  decided  by  the  Supreme  Court  of  Florida,  the 

court,  applying  the  rule  to  allegations  contained  in  pleadings, 
say: 

''In  determining  what  is  pertinent,  however,  much  latitude 
must  be  allowed  to  the  judgment  and  discretion  of  those  who 
maintain  a  cause  in  court.  Much  allowance  should  be  made 
for  the  earnest  though  mistaken  zeal  of  a  litigant  who  seeks  to 
redress  his  wrongs  and  for  the  ardent  and  excited  feelings'  of  the 
fearless,  conscientious  lawyer,  who  must  necessarily  make  his 
client's  cause  his  own.  We  should  be  careful  not  to  go  to  the 
other  extreme,  and  say  that  there  shall  be  no  privilege — not  even 
a  qualified  privilege — for  defamatory  words  published  in  the 
course  of  judicial  procedure.  We  believe  the  true  doctrine  to  be 
as  declared  by  the  Supreme  Court  of  our  neighboring  state  of 
Alabama,  in  the  case  of  Laivson  v.  Hicks,  38  Ala.,  279,  81  Am. 
Dec,  49:    'Words  spoken  or  written,  in  the  course  of  a  judicial 
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proceeding,  by  the  parties,  or  the  counsel,  if  relevant  will  not  sup- 
port an  action  for  defamation ;  nor  when  irrelevant,  if  the  speak- 
er or  writer  believed  that  they  were  relevant,  and  had  reasonatle 
or  probable  cause  so  to  believe;  nor  in  any  case  without  proof  of 
actual  majice.'  "     (44  Southern  Reporter^  357.) 

Prom  a  consideration  of  all  of  those  and  many  other  cases 
bearing  on  the  subject,  it  seems  apparent  that  public  policy  re- 
quires the  enforcement  of  this  privilege  in  all  cases  except  where 
the  matter  complained  of  has  no  direct  relation  to  the  cause  or 
subject-matter  of  the  inquiry,  and  no  constrained  or  close  con- 
struction shouM  be  indulged  which  will  impair  the  efBcacy  of 
this  salutary  general  rule ;  that  the  pleader  is  not  to  be  held  liable 
for  including  in  his  pleading  matters  not  relevant  in  the  strictest 
legal  and  technical  sense,  but  reasonably  full  freedom  should  be 
allowed  if  the  matter  can  be  said  to  have  a  legitimate  reference  to 
the  inquiry. 

Applying  these  rules  to  the  case  at  hand,  the  petition,  in  my 
judgment,  shows  upon  its  face  that  the  matter  complained  of 
was  relevant  and  pertinent  to  the  case  before  the  court  in  which 
the  language  complained  of  was  used.  This  is  especially  true 
when  you  test  the  relevancy  of  the  language  complained  of  with 
reference  to  the  defendants,  Townsend  and  Krage. 

But  it  is  claimed  that  the  plaintiff  in  this  action  was  improp- 
erly joined  in  that  action,  and  that  as  to  him  said  allegations 
were  not  relevant.  The  language  quoted  shows  that  it  was 
charged  that  the  plaintiff  in  this  action  was  a  conspirator  with 
his  Qlients,  Townsend  and  Krage.  That  would  make  him  a  proper 
party,  although  not  a  necessary  party.  So  long  as  he  was  a 
proper  party  and  was  charged  with  being  a  conspirator,  what 
was  relevant  and  pertinent  as  to  the  other  defendants  was  rele- 
vant and  pertinent  as  to  him.  lie  was  charged  with  having  done 
the  things  of  which  Complaint  was  made,  and  if  he  had  been  sued 
alone  the  matter  would  have  been  relevant  and  he  could  not  have 
maintained  an  action  of  libel.  Making  him  a  party  was  merely 
suing  him,  and  his  remedy  for  that,  if  he  had  any  at  all,  would 
have  been  for  malicious  prosecution.  If  the  mere  making  of 
Rudin  a  party  defendant  with  his  clients  in  that  case  was  im- 
proper and  irrelevant,  then  the  making  of  Fauver  and  Stroup 
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parties  defendant  with  their  client  in  this  action  would  be  like- 
wise irrelevant  and  improper.  In  this  action  Pauver  and  Stroup 
are  made  defendants  merely  because  it  is  claimed  they  were  con- 
spirators with  their  client,  and  that  was  exactly  the  situation  with 
reference  to  Rudin  in  the  other  case.  So  long  as  a  person  is  a 
proper  party  to  a  suit  any  allegation  which  has  a  direct  relation 
to  the  cause  or  subject-matter  of  the  inquiry  is  relevant  as  to  him. 

If  there  had  been  no  averments  in  the  petition  in  this  case 
showing  the  relevancy  and  pertinency  of  the  language  com- 
plained of,  the  allegation  that  the  matter  was  not  pertinent  and 
relevant  would  have  to  be  considered  on  demurrer  as  true  (Levy 
V.  Little  ford,  6  0.  L.  R.,  682) ;  but  in  this  case  the  relevancy  of 
the  matter  appears  upon  the  face  of  the  pleading,  and  therefore 
the  allegation  that  it  is  not  pertinent  is  a  mere  unwarranted  legal 
conclusion. 

The  demurrer  will  therefore  be  sustained. 


SUPPRESSION  OP  A  NUISANCE  BY  A  VILLACE. 

Common  Pleas  Court  of  Hamilton  County. 

Charles  Brown  and  Andrew  Schueler  v.  The  Village 

OF  St.  Bernard. 

Decided,  January,  1910. 

Municipal  Corporations — Power  of,  to  Prohibit  a  Nuisance  in  the  Form 
of  Offensive  Odors — Sufficiency  of  Affidavit — Evidence  which  Estab- 
lishes the  Existence  of  a  Nuisance — Collateral  Issues — Section 
15S6'100. 

1.  Under  Section  7  of  the  Ohio  Municipal  Code,  Division  II,  Chapter 

I,  Subdivision  III,  municipal  corporations  have  the  power  to  pass 
an  ordinance,  prohibiting  the  manufacture  or  production  within 
the  corporation  limits  of  any  fertilizer  or  other  product  from 
which  in  the  process  of  manufacture  or  production  offensive  or 
unwholesome  odors  arise  cr  are  given  off. 

2.  An  affidavit  in  due  form  which  charges  that  the  accused  "did  as- 

sist In  the  manufacture  of  a  certain  product,  to-wlt,  fertilizer 
stock,  from  which  in  the  process  of  manufacture  offensive  odors 
were  given  off  to  the  annoyance  of  the  public"  is  a  valid  affidavit 
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in  that  it  sets  forth  all  the  facts  essential  to  constitute  the  offense 
charged  under  the  ordinance,  and  clearly  advises  the  accused  of 
that  with  which  he  is  charged. 

3.  In  a  criminal  prosecution  the  fact  at  issue  is  the  guilt  or  innocence 

of  the  accused;  hence,  in  a  prosecution  for  the  violation  of  a  vil- 
lage ordinance  prohibiting  the  production  of  ofFensive  odors,  evi- 
dence was  rightfully  excluded  at  the  trial  which  sought  to  show 
that  others  are  engaged  in  similar  manufactures. 

4.  For  the  same  reason,  where  no  one  claims  any  pecuniary  damages 

because  of  the  odors,  evidence  is  inadmissible  to  show  the  effect 
of  the  odors  on  the  market  value  and  rental  value  of  property  in  the 
village;  so  many  other  elements  enter  into  the  question  of  value 
as  to  make  this  issue  a  collateral  one. 

5.  Under  evidence  which  tends  to  show  that  an  odor  is  offensive,  that 

it  reached  and  permeated  the  village  council  chamber  some  1,000 
feet  distant  from  the  origin  of  the  odor,  that  it  reached  the  public 
school  building  where  the  village  board  of  education  was  in  ses- 
sion, was  noticeable  on  the  village  streets  and  reached  and  per- 
meated homes  in  the  village,  such  odor  can  be  held  to  be  a  public 
nuisance. 

D.  S.  Oliver,  for  plaintiff  in  error. 
8.  B.  Hammel,  contra. 

O'CONNELL,  J. 

This  cause  comes  into  this  court  through  proceedings  in  error 
to  the  judgment  of  the  mayor  of  the  village  of  St.  Bernard,  this 
county. 

On  November  29th,  1907,  the  council  of  the  village  of  St. 
Bernard  passed  an  ordinance  entitled,  **an  ordinance  to  pre- 
vent annoyance  from  offensive  odors."  Said  ordinance  provides 
as  follows: 

''Section  1.  Be  it  ordained  by  the  council  of  the  village  of 
St.  Bernard,  Ohio,  two-thirds  of  all  the  members  elected  thereto 
concurring,  that  it  shall  be  unlawful  for  any  person,  or  persons 
to  keep,  maintain,  or  operate  within  the  limits  of  said  village  any 
factory,  place  or  plant,  at  which  fertilizer,  or  other  product  is 
manufactured  or  produced  from  carcasses  or  offal  of  dead  ani- 
mals, fowls,  or  fish,  or  from  other  substances  from  which  in 
the  process  of  manufacture,  or  production,  offensive  or  unwhole- 
some odors  arise  or  are  given  off. 

''Section  2.  That  it  shall  be  unlawful  for  any  person, 
whether  he  be  owner,  manager,  superintendent,  foreman,  or  em- 
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ployee,  within  the  limits  of  said  village  to  manufacture,  or  pro- 
duce, or  assist  in  the  manufacture  or  production  of  any  fertilizer, 
or  other  product  from  which  in  the  process  of  manufacture,  or 
production,  offensive  or  unwholesome  odors  arise  or  are  given 
off.'' 

Section  3  provides  the  penalty  for  such  as  are  found  guilty 
of  violation  of  the  ordinance. 

On  June  7th,  1909,  the  plaintiffs  in  error  were  tried  for  viola- 
tion of  the  ordinance  under  separate  aflSdavits,  each  charging 
that  the  defendant  **  being  an  employe  of  the  Joslin-Schmidt 
Company  did  assist  in  the  manufacture  of  a  certain  product,  to- 
wit,  fertilizer  stock  from  which  in  the  process  of  manufacture, 
offensive  odors  were  given  off,  to  the  annoyance  of  the  public, 
contrary  to  the  form  of  the  ordinance,"  etc. 

Upon  the  hearing  the  mayor  found  both  of  the  defendants 
guilty  and  imposed  the  penalty  permitted  by  the  ordinance. 
Whereupon  proceedings  in  error  were  had. 

In  its  action  the  village  council  is  proceeding  under  the  power 
granted  by  the  Legislature  to  municipalities  to  regulate  and  abate 
nuisances.* 

Subdivision  3  of  the  '*  Enumeration  of  General  Powers"  under 
Section  7  of  the  Ohio  Municipal  Code,  Division  II,  Chapter  I, 
gives  such  authority : 

*'3.  (Nuisances)  to  prevent  injury  or  annoyance  from  any- 
thing dangerous,  offensive  or  unwholesome ;  to  cause  any  nuisance 
to  be  abated,"  etc. 

It  is  conceded  that  nuisances  are  either  private  or  public  and 
that  a  municipality  has  no  power  to  abate  or  regulate  any  nuis- 
ance other  than  a  public  nuisance. 

The  ordinance  in  question  seeks  to  prohibit  the  production  of 
** offensive  or  unwholesome  odors"  and  is  intended  to  protect 
the  comfort  of  the  people  of  the  village. 

It  makes  no  pretense*  of  penalizing  or  regulating  the  mode  of 
conducting  any  business,  it  merely  prohibits  the  production  of 
offensive  and  unwholesome  odors. 

The  statutes  having  given  municipal  councils  the  power  to 
pass  ordinances  '*to  prevent  injury  or  annoyance  from  anythifuf 
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dangerous,  offensive  or  unwholesome,"  this  ordinance  by  its  terms 
is  clearly  within  the  scope  of  the  powers  of  council  to  pass,  in 
that  it  seeks  to  prevent  the  production  of  '*  offensive  or  unwhole- 
some odors"  and  to  punish  those  guilty  of  producing  them,  and 
it  is  therefore  valid. 
The  afiSdavit  is  as  follows: 

*' State  of  Ohio,  Hamilton  County,  Village  op  St.  Bernard, 
ss:    Mayor's  Court. 

**  Before  me,  Henry  Imwalle,  mayor  of  said  municipal  corpora- 
tion, personally  came  H.  C.  Wayble,  who  being  duly  sworn,  ac- 
cording to  law,  deposeth  and  saith  that,  on  or  about  the  12th  day 
of  May,  A.  D.  1909,  at  the  municipal  corporation  and  county 
aforesaid,  Charles  Brown,  he  being  an  employe  of  Joslin-Schmidt 
Company,  did  assist  in  the  manufacture  of  a  certain  product, 
to-wit,  fertilizer  stock,  from  which  in  the  process  of  manufacture 
offensive  odors  were  given  off,  to  the  annoyance  of  the  public, 
contrary  to  the  form  of  the  ordinance  of  said  village  in  such  case 
made  and  provided,  and  further  this  deponent  saith  not. 

*'  (Deponent)        H.  C.  Wayble,  M.  D. 

**  Sworn  to  and  subscribed  before  me  this  13th  day  of  May, 
A.  D.  1909. 

Henry  M.  Imwalle,  Mayor,' 


it 


The  affidavits  on  which  each  of  the  arrests  were  made  state  that 
in  the  process  of  manufacture  "offensive  odors  were  given  off, 
to  the  annoyance  of  the  public."  The  words,  ''to  the  annoyance 
of  the  public' '  were  placed  in  the  afBdavit  to  comply  with  a  rul- 
ing heretofore  made  in  this  court  that  the  issue  should  be  de- 
fined in  the  affidavit  itself  as  a  matter  of  fact  and  that  the  affi- 
davit should  disclose  that  the  prosecution  as  a  matter  of  fact  was 
for  the  maintenance  of  a  public  rather  than  a  private  nuisance. 
In  other  words,  this  being  a  penal  prosecution,  the  well  known 
principles  of  criminal  procedure  must  be  followed,  and  ''an  affi- 
davit charging  a  violation  of  any  ordinance  must  allege  all  the 
facts  essential  to  constitute  the  offense.'' 

The  affidavits  in  these  cases  clearly  advise  the  defendants  of 
the  nature  of  the  charge  against  them,  and  of  all  the  facts  on 
which  the  prosecution  relies  to  convict,  and  are  valid.  But  it 
must,  of  course,  however,  be  further  determined  from  the  evi- 
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dence  submitted  at  the  trial  whether  or  not  the  facts  alleged  in 
the  affidavit  are  true. 

With  reference  to  the  trial  itself  the  record  discloses  the 
following  facts: 

There  was  evidence  introduced  by  the  prosecution  tending  to 
show  that  the  odor  was  offensive ;  that  it  reached  and  permeated 
the  council  chamber  of  the  village  while  the  members  were  there 
in  session  between  nine  and  ten  o'clock  of  the  evening  of  May- 
12th»  1909 ;  that  it  was  noticeable  on  the  streets  of  the  village ; 
that  it  reached  the  public  school  building  where  the  board  of  edu- 
cation was  in  session,  and  was  noticed  in  the  homes  of  certain  wit- 
nesses; that  certain  members  of  the  village  council  and  the  vil- 
lage health  officer  went  in  the  direction  from  which  the  odor 
came  and  located  it  in  the  factory  of  the  Joslin-Schmidt  Company 
about  1,000  feet  distant  from  the  town  hall;  that  they  and  cer- 
tain police  officials  who  accompanied  them  found  the  defendants 
employed  in  the  factory  at  and  about  the  substances  or  **  pro- 
duct'' which  produced  the  odor. 

The  defendants  allege  certain  errors  in  the  proceedings  of  the 
mayor  relating  principally  to  the  introduction  of  evidence.  They 
complain  first  that  they  were  not  permitted  to  introduce  evidence 
tending  to  show  that  odors  arose  from  other  causes  and  from 
other  factories  that  evening.  That  evidence  was  rightly  excluded. 
This  was  a  criminal  prosecution  for  the  violation  of  a  village 
ordinance.  The  only  question  at  issue  was  the  guilt  or  innocence 
of  the  accused.  It  was  entirely  a  collateral  matter  as  to  what 
other  persons  were  doing  that  evening;  it  certainly  can  not  be 
pleaded  as  a  justification  in  any  criminal  procedure  that  other 
persons  are  doing  the  same  thing. 

Nor  was  this  a  private  action  for  damages  or  an  injunction 
with  the  defense  of  a  general  denial  and  a  special  plea  that  the 
damage  arose  from  other  designated  sources. 

Evidence  having  been  introduced  tending  to  show  the  guilt 
of  the  accused,  and  a  motion  to  acquit  having  been  overruled, 
the  defendants  proceeded  to  introduce  evidence.  This  evidence 
should  have  been  confined  to  the  fact  at  issue  in  the  ordinance 
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and  afiBdavit,  to-wit,  that  on  the  12th'  day  of  May,  1909,  the 
defendants  violated  the  terms  of  the  ordinance. 

Another  ground  of  error  assigned  is  that  the  mayor  excluded 
evidence  as  to  the  market  value  of  real  estate  in  the  village  and 
also  as  to  the  rental  values  near  the  factory  where  defendants 
were  employed. 

While  this  evidence  might  have  been  competent  in  a  civil  suit 
for  damages  alleged  to  be  caused  by  the  existence  of  a  nuisance, 
in  an  effort  by  the  defense  to  show  that  no  actual  pecuniary 
damages  had  resulted,  it  had  no  place  in  a  criminal  prosecution 
which  was  concerned  with  the  conduct  of  the  defendants  on  a 
given  date  to-wit,  on  May  12th,  1909. 

The  affidavit  and  ordinance  both  follow  and  use  the  word  of 
the  statute,  ''offensive"  odor.  The  witnesses  for  the  prosecu- 
tion testified  as  to  the  existence  of  the  odor,  its  origin  and  its 
offensiveness.  All  the  testimony  which  the  defense  offered  as  to 
the  odor,  its  origin  and  its  lack  of  oflfensiveness  was  admitted, 
but  testimony  was  excluded  in  answer  to  a  question  as  to  odors 
that  were  **  injurious  to  the  health,  comfort  or  property  of  the 
public."  This  form  of  question  was  used  many  times  and  in 
each  instance  the  objection  to  the  question  was  sustained,  and  it 
would  appear  rightfully  so,  because  the  defendants  were  not 
charged  in  the  affidavit  with  producing  odors  ''injurious  to  the 
health,  comfort  or  property  of  the  public. ' ' 

As  the  prosecution  was  held  strictly  to  the  offense  charged  in 
the  affidavit,  on  what  ground  could  the  defense  have  a  right  to 
be  heard  to  introduce  evidence  with  reference  to  an  offense  with 
which  they  were  not  charged? 

So,  too,  the  condition  of  the  factory  when  it  was  inspected 
by  the  State  Board  of  Health  in  July,  1908,  was  not  an  issue, 
nor  was  the  general  condition  of  the  factory  or  its  appliances  at 
any  time  in  issue.  The  only  fact  in  issue  was  the  fact  alleged 
in  the  affidavit  on  which  the  defendants  were  being  tried. 

The  most  serious  question  raised,  however,  and  which  re- 
mains to  be  considered,  was  whether  or  not  the  prosecution 
proved  that  this  was  a  public  nuisance;   that  "offensive  odors 
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were  given  off,  to  the  annoyance  of  the  puhlic."    Because  this 
was  a  question  of  fact  to  be  determined  as  any  other. 

The  following  quotations  from  Wood  on  Nuisance  will  show 
the  holdings  of  our  courts  on  questions  of  this  kind,  because  each 
quotation  is  supported  by  a  large  number  of  authorities: 

Wood,  Vol.  1,  Section  18.  "In  order  to  make  the  use  of 
property  in  a  particular  manner  a  public  nuisance,  it  must  be 
to  the  common  annoyance  of  the  public — that  is  it  must  be  so 
extensive  in  its  consequences  that  they  can  not  be  said  to  be 
confined  to  a  few  persons." 

Section  19.  "It  is  not  necessary  to  establish  the  CaCu  that 
the  ill  effects  are  applicable  to  a  whole  conununity,  or  that  they 
arc  the  same  in  their  effects  upon  all  who  come  within  their  in- 
fluence, or  that  the  same  amount  or  degree  of  damage  U  done  to 
each  person  affected  by  it,  for  in  the  very  nature  of  things  this 
would  be  impossible.  It  is  sufficient  to  show  thai  it  has  a  common 
etiect  r.pon  many  as  distinguished  from  a  few.  Wh^re  the  thing 
complained  of  is  in  a  city  or  town  or  upon  a  public  highway  or 
street,  little  difficulty  can  be  experienced  in  establishins^  its  pub- 
lic character  and  effects,  for  anything  which  can  produce  a 
liuisanee  tbat  extends  over  a  highway,  street  or  other  public  place, 
where  lieople  pass  and  repass  and  have  a  lawful  right  to  pass 
and  repass,  and  have  a  lawful  right  to  be  or  congregate,  and  pro- 
duce material  annoyance,  inconvenience,  discomfort,  and  in- 
jury to  those  exercising  those  rights,  is  a  public  nu^.ance,  and 
punishable  as  such." 

Section  72.  *'In  order  to  render  a  person  liable  for  a  public 
nuisance,  by  carrying  on  a  noxious  trade,  or  maintaining  any- 
thing that  produces  noxious  smells,  it  is  not  necessary  that  the 
smells  should  be  injurious  to  health.  It  is  sufficient  if  they  are 
of  such  an  offensive  character  as  to  be  materially  offensive  to 
the  senses  and  such  as  impair  the  physical  comfort  of  those  who 
come  within  their  sphere. '' 

Section  75.  '*It  is  not  trifling  annoyance  with  which  the 
law  deals,  but  real,  substantial  injuries  that  are  calculated  to 
offend  the  senses  of  men  of  simple  tastes  and  habits,  and  that 
render  the  enjoyment  of  rights  in  its  vicinity  physically  uncom- 
fortable. Conveniences  are  not  balanced.  The  use  of  the  prop- 
erty that  produces  the  nuisance  may  be  very  convenient  to  the 
owner,  and  even  convenient  and  useful  to  the  public,  but  if 
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the  effects  are  such  as  to  bring  it  within  the  legal  idea  of  a  nuis- 
ance, this  furnishes  no  defense  whatever." 

Section  562.  '*It  is  not  necessary  that  the  smells  should  be 
hurtful  or  unwholesome,  it  is  sufiBcient  if  they  are  so  oflEensive, 
or  produce  such  annoyances,  inconveniences  or  discomfort,  as 
to  impair  the  comfortable  enjoyment  of  property  by  persons  of 
ordinary  sensibilities." 

Section  561.  *'The  corruption  of  the  atmosphere  by  the 
exercise  of  any  trade,  or  by  any  use  of  property  that  impreg- 
nates it  with  noisome  stenches  has  ever  been  regarded  as  among 
the  worst  class  of  nuisances,  and  the  books  are  full  of  cases  in 
which  any  use  of  property  producing  these  results  has  been  re- 
garded as  noxious  and  a  nuisance,  whether  arising  from  the 
exercise  of  a  trade  or  busines,  or  from  the  ordinary  or  even 
necessary  uses  of  property. 


99 


Section  565.  **To  constitute  a  nuisance  it  is  not  necessary 
that  the  noxious  trade  or  business  should  endanger  the  health  of 
the  neighborhood.  It  is  sufficient  if  it  produces  that  which  is 
offensive  to  the  senses  and  renders  the  enjoyment  of  life  uncom- 
fortable." 

It  can  be  deduced  from  these  legal  doctrines  that  the  mayor 
was  justified  under  the  evidence,  in  holding  that  these  odors 
were  an  annoyance  to  the  public  and  that  the  defendants  were 
guilty  of  violation  of  the  ordinance. 

He  rightfully  excluded  from  consideration  a  ** certificate" 
signed  by  a  number  of  citizens  of  St.  Bernard  to  the  effect  that 
the  plant  of  the  Joslin-Schmidt  Company  was  not  a  nuisance, 
and  that  the  signers  had  **  never  been  injured  in  their  health, 
comfort  or  property  by  odors  arising  from  the  Joslin-Schmidt 
Company." 

Nor  was  it  material  to  this  issue  how  many  men  were  employed 
in  the  plant.  If  it  were  intended  to  show  that  they  were  un- 
affected by  the  smells  they  should  have  been  called  as  witnesses. 
Much  of  the  value  of  the  defendant 's  objections  are  lost  through 
the  failure  of  counsel  to  make  a  profert  on  the  record  of  what 
he  expected  to  prove  by  the  answers  which  were  excluded. 

From  the  foregoing  quotations  from  '^Wood  on  Nuisances''  it 
will  be  seen  that  decisions  upon  the  question  of  the  production 
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of  smoke  as  a  nuisance  are  hardly  comparable  with  the  subject 
of  odors,  judging  from  the  opinions  expressed  by  the  courts  in 
passing  upon  the  question. 

In  Sigler  v.  Cleveland,  3  N.  P.,  119,  cited  by  counsel  for  de- 
fendants, the  court  say : 

"Will  it  be  contended  that  the  Legislature  itself  could  declare 
smoke  (a  necessary  and  natural  result  from  the  use  of  coal  fuel, 
the  use  of  which  is  absolutely  necessary  both  to  produce  power 
and  for  heating  purposes)  a  nuisance  per  se  without  any  regard 
to  whether  or  not  it  injures  property  or  annoys  any  person?" 

But  surely  no  court  could  hold  that  offensive  odors  are  as  much 
a  product  of  a  necessary  utility  as  is  smoke.  Indeed  on  page 
120  the  court  says : 

**Now,  if  authority  exists  for  the  enacting  of  the  section  [of 
the  ordinance]  at  all,  it  is  clearly  to  regulate  and  to  prevent 
it  when  carried  on  to  the  extent  that  it  annoys  and  injures," 


It  [smoke]  never  could  be  a  public  nuisance  unless  it  an- 
noyed more  than  one,  or  injured  property,  and  the  evidence  in 
the  case  at  bar  discloses  that  the  odors  did  annoy  more  than  one. 

But  a  comparison  and  analysis  of  the  various  cases  cited  would 
extend  this  opinion  beyond  reasonable  limits. 

Prom  my  examination  of  the  authorities  on  the  subject,  I  am 
of  opinion  that  the  ordinance  is  valid  as  is  also  the  aflSdavit;  I 
can  find  no  errors  prejudicial  to  the  rights  of  the  plaintiffs  in 
error,  and  the  record  shows  that  theTe  was  evidence  introduced 
justifying  the  mayor  in  finding  the  defendants  guilty  of  viola- 
ting the  ordinance. 

The  judgment  should  therefore  be  aflirmed. 
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NON-R£Sn>£NC£  AS  A  GROUND  OF  ATTACHMENT. 

Common  Pleas  Court  of  Allen  County. 

EiJZABETH  M.  Adkins  v.  W.  W.  Newcomeb. 

Decided,  1909. 

Attachment  and  (Garnishment — Jwriadiction  of  Justice  of  the  Peace 

When  Non-residence  as  a  Ground  of  Attachment  is  Available Sec- 
tion 6489 — What  the  Affidavit  Must  Contain. 

1.  In  view  of  the  fact  that  a  justice  of  the  peace  has  jurisdiction 

throughout  the  county,  the  conclusion  is  justified  from  the  imper- 
fect averments  in  this  case  that  the  defendant  is  a  non-resident  of 
the  county. 

2.  Non-residence  is  made  a  ground  for  attachment  under  Section  6489 

only  when  the  claim  is  a  debt  or  demand  arising  on  a  contract, 
and  the  averment  in  an  affidavit  for  attachment  that  the  claim  Is 
for  money  had  and  received  does  not  bring  the  case  within  the 
statute. 

Baby  &  McLaugKLin,  for  plaintiff. 
lAppmcott  &  Lippincott,  for  defendant. 

Bailey,  J. 

Appeal  from  justice  of  the  peace. 

This  case  comes  into  this  court  upon  appeal  by  defendant 
from  an  order  of  a  justice  of  the  peace,  refusing  upon  defendant's 
motion  to  discharge  an  attachment  issued  out  of  his  court.  The 
appeal  is  taken  under  favor  of  Section  6494,  Revised  Statutes. 

In  the  presentation  and  argument  of  the  case,  two  grounds  or 
reasons  were  urged  in  support  of  the  motion  to  discharge  the  at- 
tachment: (1)  that  because  of  erasures  therein  the  affidavit  in 
attachment  fails  to  set  forth  any  ground  for  attachment;  (2) 
that  afSant  has  failed  to  state  sufficiently  the  nature  of  his  claim 
sued  upon. 

1.  An  inspection  of  the  affidavit  discloses  that  the  sole  ground 
of  the  attachment  is  the  non-residence  of  the  defendant.  The 
affidavit  is  upon  a  printed  form  with  blanks  filled  in  with  pen 
and  ink  and  with  all  printed  grounds  of  attachment  effectually 
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erased  except  the  following:  '*That  said  defendant  is  a  non- 
resident of  said  county  of  Allen."  The  defendant  claims  that 
the  foregoing  allegation  is  also  destroyed  by  a  partial  erasure. 
It  appears  that  **  county  of  AF'  is  in  fact  erased  with  a  well 
defined  and  rather  broad  ink  line,  thus  leaving  only  the  follow- 
ing: **That  said  defendant  is  a  non-resident  of  said  -len.*' 
It  is  perhaps  not  competent  to  consider  w^hat  the  affiant  intended 
to  erase  and  what  to  leave  in  the  affidavit.  The  erasing  line  is 
there  and  will  have  to  be  treated  as  an  established  fact  regard- 
less of  intention  not  shown  by  the  paper  itself.  No  claim  is 
made  by  the  plaintiff  that  this  erasing  line  was  placed  upon  the 
affidavit  after  it  had  been  signed.  The  presumption  therefore  is, 
that  it  was  placed  where  it  now  appears  before  signature.  To  fix 
the  venue  these  words  appear  in  the  upper  left  comer  of  the 
printed  form  just  above  the  caption  of  the  case:  "The  State  of 
Ohio,  Allen  CJounty,  ss.*'  The  word  '*said"  in  the  above  quoted 
ground  of  attachment  seems  to  call  from  some  township,  county 
or  state — ^some  political  division  of  territory  in  or  over  which  the 
justice  has  jurisdiction.  In  attachment  a  justice  of  the  peace 
has  jurisdiction  throughout  his  county.  Therefore  taking  the 
word  **non- resident''  in  connection  with  ''said''  and  ** Allen 
County"  in  the  venue,  the  conclusion  is  reached  that  it  fairly 
appears  that  the  defendant  is  a  non-resident  of  Allen  county, 
Ohio.  This  conclusion  may  appear  somewhat  strained  in  view  of 
the  rule  that  pleadings  and  especially  affidavits  in  attachment 
are  to  be  construed  against  the  pleader. 

2.  The  following  words  are  the  only  statement  of  the  nature 
of  plaintiff 's  claim  **foc  money  had  and  received."  An  implied 
contract  will  sustain  an  attachment  based  on  the  non-residence 
of  the  defendant. 

If  a  claim  for  ** money  had  and  received"  rests  necessarily 
and  in  all  cases  upon  a  contract,  express  or  implied,  the  state- 
ment in  the  affidavit  of  the  nature  of  plaintiff's  claim  is  suffi- 
cient ;  otherwise  not,  because  the  non-residence  of  the  defendant 
can  become  an  available  ground  of  attachment  only  when  the 
claim  aris(\s  upon  contract  (Section  6489,  Revised  Statutes).  And 
in  such  case  it  must  appear  in  the  affidavit  that  the  claim  is  a 
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debt  or  demand  arising  upon  contract.  This  is  so,  because  the 
justice  would  be  without  jurisdiction  or  authority  to  issue  the 
attachment  unless  it  appear  from  the  affidavit  that  the  plaintiff 
is  entitled  to  the  writ. 

After  considerable  examination  of  the  authorities  for  the  pur- 
pose of  finding  the  exact  meaning  of  the  term  **  money  had  and 
received''  the  court  finds  that  not  all  claims  for  ** money  had 
and  received''  arise  upon  contract,  express  or  implied.  There 
is  no  essential  difference  in  law  between  express  and  implied  con- 
tracts. The  difference  is  in  the  method  of  proof.  In  either  case 
the  court  must  be  able  to  find  that  there  was  a  meeting  of  minds. 
An  express  contract  is  proved  by  the  language  used ;  an  implied 
contract  by  circumstances  and  conduct.  Columbus,  ST.  V.  &  T, 
Ry.  V.  Gaffney,  65  Ohio  St.,  104. 

Upon  a  claim  for  '* money  had  and  received"  the  plaintiff  is 
required  to  prove  only  that  he  has  a  better  right  to  the  money 
than  the  defendant,  and  not  that  his  claim  arises  upon  contract. 
27  Cyc.  Law  &  Proced.,  854. 

To  illustrate:  A,  passing  along  the  street,  drops  and  loses  a 
$100  bill;  B,  a  total  stranger  following  along  not  within  sight 
of  A,  finds  the  bill,  not  knowing  who  lost  it.  There  is  no  con- 
tract express  or  implied  between  A  and  B.  Their  minds  never 
met,  yet  A,  without  ever  having  met  B,  may  sue  B  for  $100  as 
for  ''money  had  and  received"  and  recover. 

We  have  three  kinds  of  contracts:  1,  express;  2,  implied; 
3,  quasi  or  constructive  (so-called). 

The  first  and  second  are  real  contracts;  the  third  is  a  mere 
fiction  raised  by  the  law — not  by  the  parties — ^to  enforce  a  duty 
or  furnish  a  remedy  where  there  would  otherwise  be  none,  be- 
cause of  the  very  absence  of  a  contract  {Columbus,  H.  V.  &  T, 
Ry.  v.  Gaffney,  supra).  The  opinion  of  Minshall,  C.  J.,  in  this 
case  is  good  reading  and  reasoning.  In  her  affidavit  plaintiff  does 
not  exclude  the  possibility  of  her  claim  resting  upon  a  so-called 
constructive  contract — a  mere  fiction. 

It  follows  that  plaintiff  has  not  sufficiently  stated  the  nature 
of  her  claim,  and  for  that  reason  her  attachment  must  fail.  The 
motion  to  discharge  the  attachment  is  sustained   at  costs  of 
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plaintiff,  both  below  and  in  this  court.  The  attached  property 
is  ordered  released  to  the  defendant.  Judgment  and  execution 
for  costs.  This  judgment  is  ordered  certified  to  the  justice. 
Plaintiff  is  given  an  exception.  An  entry  in  accordance  with 
the  foregoing  may  be  placed  upon  the  journal. 


APPEARANCE  IN  ATTACHMENT  PROCEEDINGS. 

Common  Pleas  Court  of  Allen  County. 

W.  W.  Newcomer  v.  Elizabeth  M.  Adkins. 

Decided,  1909. 

Attachment  and  Garnishment — Motion  to  Discharge  Attachment  does 
not  Effect  Appearance,  When — Jurisdiction. 

Inasmuch  as  the  effect  of  a  motion  depends  upon  what  the  court  Is 
asked  to  do  and  not  upon  what  is  averred,  the  setting  out  of  im- 
possible and  unavailable  reasons  in  a  motion  to  discharge  an  at- 
tachment does  not  give  the  motion  the  effect  of  entering  an  ap- 
pearance. 

Lippincolt  &  Lippincott,  for  plaintiflf  in  error. 
Roby  &  McLaughlin,  contra. 

Motion  was  made  before  Emmit  E.  Everett,  a  justice  of  the 
peace  in  and  for  Ottawa  township,  Allen  county,  Ohio,  for  the 
discharge  of  an  attachment.    The  motion  stated: 

**Now  comes  the  defendant,  W.  W.  Newcomer,  for  the  pur- 
pose of  this  motion  only  and  in  nowise  intending  hereby  to  enter 
his  appearance  herein,  and  moves  the  court  that  the  attachment 
herein  issued  be  dismissed  for  the  following  reasons — 

**(1)  That  said  affidavit  for  attachment  herein  is  insuflScient 
in  law;  (2)  that  no  grounds  for  attachment,  as  required  by  the 
statute,  are  set  out  in  said  affidavit;  (3)  that  said  affidavit  is 
made  and  sworn  to  before  Emmit  E.  Everett,  a  justice  of  the 
peace,  being  the  same  justice  before  whom  said  action  is  pending 
and  the  same  justice  who  must  act  as  a  judge  to  determine  the 
sufficiency  of  said  affidavit;  (4)  that  said  defendant  is  not  in- 
debted to  the  plaintiff  in  the  sum  of  one  hundred  and  twenty- 
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five  ($125)  dollars  or  any  other  sum;  (5)  that  said  claim  is 
unjust  and  unlawful;  (6)  that  said  affidavit  is  defective  in  that 
it  does  not  state  the  nature  of  the  claim  made  by  plaintiff;  (7) 
that  the  attempted  statement  of  the  nature  of  the  claim  is  insuffi- 
cient and  will  not  warrant  a  finding  in  favor  of  plaintiff,  nor 
the  sustaining  of  such  attachment  proceedings;  (8)  that  at  the 
time  of  the  filing  of  said  attachment  proceedings  there  was  an- 
other action  pending  between  said  plaintiff  and  said  defendant 
in  the  Court  of  Common  Pleas  of  Allen  County,  Ohio,  in  which 
said  claim  might  have  been  and  was  settled;  (9)  that  the  nec- 
essary and  material  averments  in  said  affidavit  for  attachment 
are  untrue;  (10)  that  there  is  no  bill  of  particulars  or  petition 
.on  which  there  is  any  cause  of  action  set  out;  (11)  that  said 
alleged  claim  is  not  for  a  debt  or  demand  arising  on  contract, 
judgment  or  decree;  (12)  that  there  is  no  amount  due  said 
plaintiff  from  said  defendant. 

**  Wherefore,  said  defendant  requests  the  court  to  examine  the 
papers  and  proofs  herein  offered  and  moves  that  said  attach- 
ment be  dismissed.'' 

Bailey,  J. 

Error  to  justice  of  the  peace. 

Plaintiff  in  error  insists  that,  because  the  attachment  was 
improperly  allowed  and  has  failed,  the  justice  was  without  juris- 
diction to  proceed  to  judgment.  This  contention  must  be  sus- 
tained unless  Newcomer,  defendant  below,  entered  his  appear- 
ance by  his  motion  to  discharge  the  attachment. 

In  Ohio  the  general  rule  is,  that  whenever  the  defendant  in 
such  case  asks  the  court  to  pass  upon  any  question  connected 
with  the  merits  of  the  case,  that  moment  he  submits  himself  to 
the  jurisdiction.    Blinn  v.  Rickett,  6  C.  C. — N.  S.,  513. 

•In  his  opinion  on  page  416,  Martin,  J.,  says: 

*^Is  one  to  be  said  to  have  appeared  for  something  else  than 
that  which  he  asks  to  have  done?    We  think  not." 

There  are  numerous  other  decisions,  some  by  our  Supreme 
Court,  to  the  same  effect.  I  cite  the  above  case  because  it  is  a 
very  recent  decision — ^perhaps  the  latest.  Rickett  moved  the 
court  to  discharge  the  attachment  for  the  reason  or  upon  the 
ground  that  the  affidavit  was  false  throughout — no  truth  in  it. 
This  motion  asked  the  court  to  pass  upon:     1,  the  description 
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of  the  nature  of  plaintiff's  claim;  2,  the  belief  of  plaintiff  as 
to  the  amount  he  ought  to  recover;  and,  3,  the  truth  of  all  the 
grounds  of  attachment  set  out  in  the  affidavit. 

None  of  these  matters  involved  the  j&nal  question  in  the  case, 
which  final  question  was  the  sum  of  money,  if  any,  the  defend- 
ant owed  the  plaintiff.  The  defendant  did  not  ask  to  have  the 
case  dismissed.  He  asked  only  that  the  attachment  be  discharged. 
In  the  case  at  bar,  Newcomer  in  his  motion  asked  only  that 
the  attachment  be  discharged — ^nothing  more.  True,  he  says  in 
his  motion  that  he  does  not  owe  the  plaintiff  anything,  that 
plaintiff's  claim  is  unjust  and  unlawful,  that  there  is  another 
case  pending  in  another  court,  etc.,  and  that  there  is  no  bill  of 
particulars,  etc.  But  these  were  matters  upon  which  the  justice 
had  no  power  or  jurisdiction  to  pass,  when  the  motion  asks  only 
that  the  attachment  be  discharged.  The  effect  of  a  motion  in 
such  cases  is  ascertained  or  measured  not  by  what  is  said  in  the 
body  of  the  motion,  but  by  what  the  court  is  asked  to  do. 

In  this  case  the  sole  purpose  of  the  defendant  appears  to  be  to 
obtain  a  discharge  of  the  attachment.  The  setting  out  of  im- 
possible or  unavailable  reasons  for  the  discharge  does  not  amount 
to  an  appearance.  The  relief  invoked  is  the  discharge  of  the 
attachment — nothing  more. 

I  have  carefully  read  the  following  Ohio  cases :  Handy  v.  In- 
surance Co.,  37  Ohio  St.,  366 ;  Maholm  v.  Marshall,  29  Ohio  St., 
611 ;  Elliott  V.  Lawhead,  43  Ohio  St.,  171 ;  Meyers  v.  Smith,  29 
Ohio  St.,  120;  Long  v.  Nexvhoxise,  57  Ohio  St.,  348;  Cleveland,  C. 
&  C.  Ry.  V.  Mara,  26  Ohio  St.,  185. 

I  have  also  examined  3  Cyc,  504,  cited  in  argument,  but  I 
find  nothing  to  change  the  view  above  indicated. 

The  judgment  of  the  justice  is  void  for  want  of  jurisdiction, 
and  his  judgment  is  reversed  and  set  aside  and  held  for  naught. 
The  justice  having  been  without  jurisdiction  to  render  any 
judgment,  the  case  will  not  be  retained  for  trial  in  this  court. 
Judgment  for  costs  made  in  this  court  against  defendant  in  error. 
Exceptions. 
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AS  TO  SALE  OP  PLUMAGE  OP  THE  WHITE  HERON. 

Common  Pleas  Court  of  Stark  County. 

Leo  Abt  v.  The  State  op  Ohio. 

Decided,  December  27,  1909. 

Classification  of  Birds — White  Heron  a  Oame  Bird — Prosecution  for 

Having  Its  Plumage  on  Sale — No  Offense  Stated  in  Affidavit — Bills 

of  Exceptions  Need  not  he  Journalized — \lntention  of  the  Legisla- 

.  ture  as  an  Element  in  Construing  Statutes — Oame  Laws — Intention 

as  an  Element  of  the  Crime — 99  0.  L.,j6g-3yo. 

1.  It  is  no  longer  necessary,  when  a  bill  of  exceptions  has  been  prop- 

erly filed  in  a  case,  that  there  be  a  journal  entry  showing  that  the 
bill  was  allowed,  but  the  evidence  afforded  by  the  bill  itself  that 
it  has  been  corrected,  allowed  and  signed  by  the  trial  court  is  suffi- 
cient. 

2.  While  the  intention  of  the  Legislature  in  enacting  a  statute  is  not 

the  determining  factor  in  reaching  the  proper  construction  to  place 
upon  it,  yet  in  reaching  a  conclusion  as  to  what  the  Legislature 
really  did  enact,  the  court  may  look  at  the  intent  for  light  and 
may  also  look  at  the  preamble. 

3.  The  white  heron  is  a  game  bird,  and  an  affidavit  charging  that  the 

accused  did  have  in  his  possession  and  for  the  purpose  of  sale  one 
aigrette,  the  plumage  of  a  heron,  does  not  state  an  ofFense  under 
Sections  22  and  25  of  the  act  of  May  9,  1908. 

Harter,  J.  (orally). 

This  case,  as  appears  from  the  record,  comes  into  this  court 
on  error  from  the  docket  of  L.  ^I.  Barrick,  one  of  the  justices 
of  the  peace  in  and  for  Canton  township  in  this  county.  The 
case  was  originally  commenced  there  by  the  filing  of  an  affi- 
davit against  the  plaintiff  in  error,  defendant  below,  Leo  Abt, 
charging  him,  in  substance,  as  follows: 

**That  he  did  on  or  about  the  3d  day  of  January,  1908,  in 
the  county  of  Stark  and  state  of  Ohio,  unlawfully  and  purposely 
have  in  his  possession  for  the  purpose  of  sale  one  aigrette,  the 
plumage  of  a  heron,  a  wild  bird,  being  other  than  a  game  bird, 
against  the  peace  and  dignity  of  the  state  of  Ohio." 

The  defendant  plead  not  guilty  to  the  affidavit,  and  trial  was 
had  before  the  justice,  and  a  number  of  motions  and  a  de- 
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murrer  were  filed,  and  a  large  number  of  exceptions  taken  in 

the  trial  of  the  case  below;   finally  a  motion  for  new  trial  was  I 

filed  and  overruled,  and  the  case  was  brought  up  here  on  error,  *| 

plaintiff  in  error  filing  a  motion  for  leave  to  file  his  petition  in 

error,  which  was  granted  by  the  court.    Probably  the  easiest  way 

to  get  the  matters  the  court  is  called  upon  to  decide  plainly 

into  the  opinion,  is  to  take  them  up  substantially  in  the  order 

in  which  they  stand  upon  the  record  and  the  petition  in  error. 

The  first  error  complained  of  by  the  plaintiif  in  error  is  that 
the  court  erred  in  overruling  the  motion  of  the  defendant  to 
quash  the  affidavit,  to  which  the  defendant  at  the  time  excepted. 
It  is  not  necessary  for  the  court  to  pass  upon  that  ground  of 
alleged  error  for  the  reason  that  the  motion  to  quash  was  filed 
after  the  plea  of  not  guilty  and  a^so  after  a  demurrer  had  been 
fi'ed  so  that  alleged  error  would  be  waived. 

The  second  ground  of  error  which  the  plaintiff  in  error  com- 
plains of  is  that  the  court  erred  in  overruling  the  motion  of  the 
defendant  demanding  the  right  to  a  trial  by  jury,  to  which  the 
defendant  at  the  time  excepted.  The  court  need  not  spend  any 
time  upon  that  alleged  error  because  the  Supreme  Court  has 
determined  it  and  it  has  been  determined  against  the  contention 
of  the  plaintiff  in  error. 

The  third  ground  of  alleged  error  in  the  petition  in  error  is 
that  the  court  erred  in  the  admission  of  certain  testimony  offered 
on  behalf  of  the  state  which  was  objected  to  by  the  defendant  and 
to  which  defendant  at  the  time  excepted.  The  view  that  the 
court  takes  of  the  case  upon  final  consideration  of  it  is  such 
that  it  is  not  necessary  for  the  court  to  further  dwell  upon  that 
alleged  error. 

The  fourth  alleged  error  assigned  in  the  petition  in  error  is 
that  the  court  erred  in  excluding  certain  testimony  on  behalf 
of  the  defendant  to  which  the  defendant  at  the  time  excepted. 
The  remark  which  I  have  just  made  in  regard  to  the  third  as- 
signment of  error  applies  to  this  assignment  of  error  also. 

The  fifth  ground  of  alleged  error,  or  fifth  assignment  of  error 
in  the  petition  in  error  is  as  follows:  that  the  court  erred  in 
overruling  the  motion  of  the  defendant  made  at  the  conclusion 
of  the  state's  case  to  find  the  defendant  not  guilty,  to  which  the 
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defendant  at  the  time  excepted.    I  will  consider  that  alleged  er- 
ror in  connection  with  the  sixth,  seventh,  eighth  and  ninth  as- 
1*  signments  of  error  in  the  petition  in  error,  because  they  are  all 

similar  to  the  alleged  error  of  the  justice  of  the  peace  in  over- 
ruling the  motion  of  the  defendant  below  for  a  new  trial.  I  do 
that  for  the  purpose  of  brevity  as  they  all  bear  upon  substantially 
the  same  question  and  the  court  need  not  consider  them  all 
separately. 

Before  proceeding  further  I  wish  to  call  attention  to  the  con- 
tention of  the  counsel  for  defendant  in  error  in  this  case,  the 
state  of  Ohio,  that  there  is  no  bill  of  exceptions  in  this  case  and 
that  none  appears  in  the  record  because  it  does  not  appear  in 
any  entry  in  the  justice's  docket,  a  transcript  of  which  is  filed 
here,  that  it  was  properly  taken;  in  other  words  it  was  stated 
by  counsel  in  the  argument  of  the  case  because  there  was  no 
journal  entry  allowing  it.  In  regard  to  the  objection  to  the 
jurisdiction  of  the  court  which  is  raised  by  the  counsel  for  de- 
fendant in  error  I  have  this  to  say,  that  it  is  no  longer  necessary 
to  journalize  a  biU  of  exceptions,  or  to  have  it  appear  upon  the 
record  that  it  has  been  allowed,  so  that  a  great  many  of  the 
authorities  which  were  cited  to  sustain  that  position  of  the  coun- 
sel are  wholly  irrelevant  here,  because  it  is  now  specially  and 
specifically  provided  by  statute  that  a  jurnal  entry  of  that  kind 
is  not  necessary,  and  that  it  is  sufiicient  evidence  of  the  allowance 
of  a  bill  of  exceptions  where  it  appears  on  the  bill  itself  that  the 
court  corrected  and  allowed  and  signed  it,  provided  of  course  it 
is  filed  in  the  case.  Then  in  addition  to  that  the  section  of  the 
statute  under  which  bills  of  exceptions  are  taken  before  justices 
of  the  peace,  is  Section  6565  of  the  Revised  Statutes,  and  the  de- 
cisions which  were  cited  in  support  of  the  contention  that  there 
was  no  bill  of  exceptions  in  this  case  could  only  be  applicable  by 
analogy  at  any  rate ;  but  I  think  that  under  the  provisions  of  the 
present  statute  there  is  a  bill  of  exceptions  in  this  case,  and  I 
think  that  the  bill  in  the  manner  in  which  it  was  taken  conforms 
substantially  with  the  provisions  of  the  statute  in  that  regard. 

Now  I  think  that  that  disposes  of  all  of  the  alleged  errors  to 
which  the  defendant  below  took  exceptions  and  to  which  I  have 
heretofore  alluded  except  the  fifth,  sixth,  seventh,  eighth  and 
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ninth,  which  really  involve  the  question  as  to  whether  or  not 
there  was  sufficient  evidence  in  this  case  to  have  justified  the 
justice  in  finding  against  the  defendant  and  announcing  a  judg- 
ment against  him,  and  also  the  question  as  to  whether  or  not  the 
affidavit  charged  an  offense  against  the  defendant  below. 

The  charge  is,  in  substance,  that  the  defendant  did  at  the  time 
set  out  in  the  affidavit  have  in  his  possession  and  for  the  purpose 
of  sale  the  plumage  of  a  heron,  a  wild  bird,  being  other  than  a 
game  bird.  The  contention  is  that  that  does  not  charge  any 
offense  under  the  laws  of  the  state  of  Ohio,  and  to  determine  that 
it  involves  the  question  of  the  construction  of  Section  22  and 
Section  25  of  the  act  of  May  9th,  1908,  which  is  entitled  "An  act 
to  revise  and  consolidate  the  laws  relating  to  the  appointment, 
powers  and  duties  of  the  commissioners  of  fish  and  game." 

Before  doing  that  there  are  several  propositions  of  law  and 
several  findings  of  fact  I  think  that  the  court  should  call  at- 
tention to.  In  the  first  place  in  undertaking  to  construe  any  stat- 
ute the  court  should  look  as  is  said  in  Blackstone  to  the  old  law, 
the  mischief  and  the  remedy,  or  in  this  case,  perhaps,  to  the 
mischief  and  the  remedy  as  well  as  to  the  statute  itself.  In 
fcases  where  the  statute  is  ambiguous  the  court  may  look  to  the 
purpose  or  intention  of  the  Legislature  for  the  purpose  of 
throwing  light  upon  the  meaning  of  the  statute.  Of  course  the 
question  in  construing  a  statute  is  not  ultimately  what  was  the 
intention  and  purpose  of  the  Legislature  in  enacting  a  law,  but 
what  did  the  Legislature  in  fact  enact,  and  the  intention  and 
purpose  can  only  be  looked  at  for  the  purpose  of  throwing  light 
upon  that  subject,  and  for  the  same  purpose  the  court  m»y  look 
at  the  preamble  of  the  act. 

There  is  "another  thing  that  the  court  should  keep  in  mind,  I 
think,  in  construing  this  statute  and  that  is  that  the  Legislature 
is  not  presumed  to  be  enacting  laws  that  are  not  necessary;  it 
is  not  supposed  to  do  a  vain  thing.  Those  are  the  leading  princi- 
ples of  the  law  to  which  I  desire  to  call  attention  of  counsel  before 
applying  them  to  this  statute. 

Now  there  are  some  facts  that  I  think  the  court  ought  to 
call  the  attention  of  counsel  to  that  appear  in  the  record.  I  think 
that  it  is  perfectly  plain  from  the  evidence  that  the  heron  is  a 
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wild  bird.  I  think  it  is  perfectly  plain  that  it  is  a  water  fowl, 
not  only  from  the  evidence  of  the  defendant  below  and  his 
witnesses  but  also  from  the  testimony  and  the  evidence  of  wit- 
nesses for  the  state.  If  a  water  fowl  is  a  bird  which  frequents 
water,  that  lives  on  ar  near  lakes,  rivers  or  on  or  near  the  ocean, 
why  then  the  heron  undoubtedly  is  a  water  fowl,  because  the 
proof,  it  seems  to  me,  is  entirely  one  way  upon  that  subject.  It 
is  also  perfectly  clear  from  the  proof  that  this  heron  is  not  a 
native  of  Ohio.  It  is  not  a  bird  that  has  its  habitat  in  Ohio  dur- 
ing any  portion  of  the  year.  It  is  not  a  migatory  bird ;  it  is  not 
a  transient  bird;  it  is  not  even  a  bird  of  passage.  Not  to  ex- 
ceed six  of  them  have  been  seen  in  the  state  of  Ohio  so  far  as 
the  proof  shows  for  forty  years,  and  not  a  single  one  has  been 
seen  in  Ohio,  so  far  as  the  proof  shows,  for  six  years.  Now  with 
these  legal  principles  as  postulates,  together  with  the  findings  of 
facts  as  above  stated,  I  will  endeavor  to  construe  the  statute. 
The  sections  to  be  construed  are  Section  22  and  Section  25. 
Section  22  reads  as  follows : 

**No  person  shall  catch,  kill,  injure,  pursue  or  have  in  his  pos- 
session either  dead  or  alive,  or  purchase,  expose  for  sale,  trans- 
port or  ship  to  a  point  within  or  without  the  state  a  turtle  or 
mourning  dove,  sparrow,  nut-hatch,  warbler,  flicker,  vireo,  wren, 
American  robin,  catbird,  tanager,  bobolink,  blue  jay,  oriole, 
groesbeck  or  redbird,  creeper,  redstart,  waxwing,  woodpecker, 
hummingbird,  killdeer,  swallow,  bluebird,  blackbird,  meadow 
lark,  bunting,  starling,  redwing,  purple  martin,  brown  thresher, 
American  goldfinch,  chewink  or  ground  robin,  .pewee  or  phoebe 
bird,  chickadee,  fly-catcher,  gnat  catcher,  mousehawk,  whip- 
poorwill,  snowbird,  titmouse,  gull,  eagle,  buzzard,  or  any  wild 
bird  other  than  a  game  bird  (I  call  attention  especially  to  that 
phrase  because  it  is  vital  in  the  construction  of  this  statute,  *or 
any  wild  bird  other  than  a  game  bird').  No  part  of  the  plu- 
mage, skin  or  body  of  such  birds  shall  be  sold  or  had  in  posses- 
sion for  sale." 

The  other  section  of  the  statute  (Section  25 )_  reads  as  follows: 

'*No  person  within  this  state  shall  catch,  kill,  injure,  or  pursue 
with  such  intent  a  Virginia  partridge  or  quail  except  from  the 
fifteenth  day  of  November  to  the  fourth  day  of  December,  both 
inclusive;  a  woodcock  or  Carolina  dove,  except  from  the  first 
day  of  September  to  the  fourth  day  of  December,  both  inclusive ; 
a  rail,  shore  bird,  plover,  snipe,  wild  duck,  wild  goose,  wild 
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swan,  coot  or  mud  hen,  except  from  the  first  day  of  September 
to  the  thirty-first  day  of  December,  both  inclusive,  and  from  the 
first  day  of  March  to  the  twentieth  day  of  April,  both  inclusive ;  or 
a  ruffed  grouse,  Mongolian  pheasant,  English  pheasant,  ring 
neck  pheasant,  or  other  pheasant,  before  the  fifteenth  day  of  No- 
vember, 1913,  or  after  that  date  except  from  the  fifteenth  day 
of  November  to  the  fourth  day  of  December,  both  inclusive ;  but 
no  person  shall  catch,  kill,  injure  or  pursue  a  wild  duck  or  water 
fowl  on  Sunday  or  ]\Ionday  of  any  week,  or  catch,  kill,  injure  or 
pursue,  or  shoot  such  water  fowl  before  sunrise  or  after  sunset 
of  any  day  during  the  time  fixed  herein  when  it  shall  be  lawful 
to  kill  them.  The  birds  named  in  this  section  shall  be  known 
and  classed  as  game  birds  in  contradistinction  to  all  other  birds." 

Now  then  if  the  heron,  the  plumage  of  which  for  the  purpose 
of  sale  the  defendant  is  charged  with  having  at  the  time  laid  in 
the  affidavit,  is  a  wild  bird  other  than  a  game  bird,  then  the  de- 
fendant is  charged  with  an  offense  in  the  affidavit.  If  it  is  not 
a  wild  bird  other  than  a  game  bird  then  he  is  not  charged  with 
the  commission  of  any  offense  under  the  laws  of  the  state  of 
Ohio  in  that  affidavit.  Let  me  say  right  at  this  point  that  there 
can  be  no  controversy  about  the  fact  that  the  defendant  below 
did  have  the  plumage  of  a  white  heron  in  his  possession  for  the 
purpose  of  sale.  The  question  here  turns  upon  the  proposition  as 
to  whether  or  not  the  white  heron  is  a  wild  bird  other  than  a 
game  bird  under  the  definition  in  this  statute.  Som«  evidence 
has  been  introduced — quite  considerable  evidence  in  fact — upon 
the  part  of  the  defendant  below,  plaintiff  in  error,  tending  to 
show  that  the  white  heron  was  hunted  and  shot  for  the  purpose 
of  food,  thus  tending  to  show  that  it  was  a  game  bird.  I  do  not 
think  that  testimony  is  relevant  to  the  issue  that  is  involved  in 
the  case  at  all.  If  there  were  not  a  definition  in  the  statute  of 
what  a  game  bird  is  then  the  evidence  would  be  very  relevant 
arid  very  pertinent,  but  inasmuch  as  the  statute  itself  defines  a 
game  bird  you  can  not  look  to  the  definition  of  ornithologists, 
nor  the  opinions  of  hunters  or  trappers  upon  the  subject  of  what 
is  or  what  is  not  a  game  bird.  The  statute  itself  determining 
what  is  a  game  bird  the  court  must  be  governed  by  that.  Now 
what  is  the  language  of  the  statute  in  that  regard?  It  is  as 
follows:  **The  birds  named  in  this  section  shall  be  known  and 
classed  as  game  birds  in  contradistinction  to  all  other  birds." 
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What  does  that  mean?  Does  that  mean  that  because  the  white 
heron  or  the  heron  is  not  specifically  mentioned  that  therefore  it 
is  not  a  game  bird?  If  it  does  mean  that  why  then  the  de- 
fendant is  charged  with  an  oflFense  against  the  laws  of  the  state 
of  Ohio;  if  it  does  not  mean  that  then  he  is  not  charged  with 
the  commission  of  an  offense  against  the  laws  of  the  state  of 
Ohio,  and  the  demurrer  ought  to  have  been  sustained. 

I  thought  when  I  first  looked  at  that  statute  that  it  was  per- 
fectly plain  that  the  white  heron  was  included  within  the  defini- 
tion of  a  game  bird,  and  then  after  I  had  made  up  my  mind  to 
that  I  looked  at  the  statute  more  critically  and  I  about  reached  the 
conclusion  that  I  had*  made  a  mistake  in  the  matter  and  that  it 
was  not  a  game  bird  within  the  meaning  of  the  statute  and 
thereupon  I  set  to  work  to  reconstrue  the  statute  for  the  pur- 
pose of  ascertaining  the  true  meaning  if  I  could. 

There  are  no  precedents  here,  and  the  court  has  to  go  it  alone. 
Now  what  does  the  phrase  **the  birds  named  in  this  section'* 
mean?  In  order  to  get  anything  like  a  satisfactory  solution  of 
the  meaning  of  that  phrase  you  must  understand  what  a  name 
is.  A  name  is  the  title  or  the  appellation  of  a  thing,  an  indi- 
vidual, or  person;  or  it  is  the  specific  appellation  of  a  per- 
son, thing  or  a  class.  Now  what  does  this  statute  say?  It 
uses  this  general  comprehensive  term  *'or  water  fowl,"  so  that 
in  that  section  of  the  statute  ''water  fowP'  is  mentioned.  The 
heron  is  a  water  fowl;  and  if  it  is  a  water  fowl,  and  it  is  one 
of  the  birds  mentioned  in  the  statute,  why  then  it  is  a  game 
bird. 

Now  I  am  fully  aware  of  the  fact  that  it  could  be  well  argued 
here  that  the  birds  named  are  those  that  are  named  simply  as 
individuals  and  not  as  a  class,  but  the  term  ''name"  includes 
both  the  class  and  the  individual,  and  the  class  name  as  used 
here  is  "water  fowl,"  which  includes  the  white  heron.  The  proof 
is  overwhelming  that  the  white  heron  is  a  water  fowl.  Therefore 
it  seems  to  me  that  under  the  proper- construction  which  ought 
to  be  given  to  this  section  of  the  statute — the  strict  construction 
that  ought  to  be  given  to  it  under  the  well  known  legal  principles 
of  statutory  construction — that  the  heron  is  a  game  bird.  Could 
it  be  said,  for  example,  that  if  instead  of  mentioning  a  rail, 
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shore  bird,  a  plover,  a  snipe,  a  wild  duck,  a  wild  goose,  a  wild 
swan,  coot  or  mud  hen,  the  statute  had  said  "a  wild  duck  or 
other  water  fowl  * '  that  those  birds  that  are  specifically  mentioned 
would  not  be  included  under  the  term  ** water  fowl,"  and 
if  they  are  included  there,  why  are  they  not  included  below, 
and  if  they  are  included  below  where  the  term  *' water  fowl" 
is  used,  why  isn't  every  water  fowl  included?  And  if  every 
water  fowl  is  included  in  this  generic  use  of  the  word,  then  the 
white  heron  is  included.  That  the  Legislature  used  the  term 
** water  fowl"  in  the  generic  sense,  and  that  general  use  of  the 
word  should  be  applied  to  the  construction  of  these  sections 
of  the  statute  and  the  construction  of  the  statute  in  other  parts 
it  seems  to  me  is  pretty  evident  from  an  examination  of  the 
other  parts  of  the  statute.  For  instance  where  the  word  ''squir- 
rel" is  used,  if  you  do  not  give  it  a  comprehensive  general  con- 
struction such  as  that  suggested  somebody  might  raise  the  ques- 
tion as  to  whether  or  not  the  term  ''squirrel"  meant  a  white 
squirrel,  or  black  squirrel,  or  red  squirrel,  or  fox  squirrel,  or 
whether  it  included  them  all.  The  generic  term  includes  them 
all  just  as  the  term  "water  fowl"  should  be  held  to  include  all 
water  fowl.  That  is  my  view  of  the  construction  that  ought  to 
be  given  to  this  statute. 

But  suppose  the  court  is  wrong  about  it,  then  this  is  certainly 
an  equivocal  ambiguous  statute,  because  if  it  had  been  properly 
drawn  no  doubt  could  have  been  introduced  into  the  statute  at 
all  on  the  subject  as  to  whether  or  not  a  white  heron  was  included. 
If  the  party  who  drafted  the  statute  had  said,  following  the  words 
**wild  duck"  in  that  portion  of  the  statute  which  reads  as  follows, 
"But  no  person  shall  catch,  kill,  injure,  or  pursue  a  wild  duck 
or  water  fowl"  "or  any  of  the  above  named  water  fowl"  in- 
stead of  "or  water  fowl"  then  it  would  have  excluded  clearlv 
and  positively  the  white  heron.  So  that  it  is  an  equivocal  stat- 
ute even  if  my  construction  is  not  right. 

It  is  a  doubtful  statute,  and  I  think  the  defendant  ought  to 
have  the  benefit  of  the  doubt.  Suppose,  for  example,  that  the 
most  reputable  merchant  in  a  city  had  gone  to  a  first  class  lawyer 
to  know  whether  or  not  he  had  the  right  to  sell  the  aigrette  of  a 
white  heron  and  the  lawyer  had  looked  over  this  statute  and  after 
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considering  it  carefully  had  reached  the  same  conclusion  that  the 
court  has  reached  and  put  the  same  construction  upon  it,  it  does 
not  make  any  difference  who  the  man  might  be,  nor  how  high 
his  character,  nor  how  honest  his  purpose  might  be ;  if  the  other 
construction  is  put  upon  the  statute  he  would  be  a  criminal  under 
the  laws  of  the  state  after  all  that  effort  to  try  to  find  out  what 
the  law  is,  because  in  this  particular  class  of  cases  his  intent  is 
a  matter  of  no  moment.  His  guilty  knowledge  is  a  matter  of 
no  moment  whatever,  for  the  mere  possession  of  the  plumage  of 
a  wild  bird  other  than  a  game  bird  for  the  purpose  of  sale  makes 
him  a  criminal  under  the  law. 

Now  the  state  of  Ohio  has  provided  by  wise  laws,  let  us  hope, 
that  fish  can  not  be  taken  in  a  trap,  and  that  birds  can  not  be 
taken  in  a  trap,  and  I  therefore  do  not  believe  it  ever  was  the 
purpose  or  intention  of  the  Legislature  that  its  merchants  should 
be  taken  in  a  trap. 

Before  the  state  of  Ohio  can  ask  the  conviction  of  a  man  under 
a  law  of  that  kind,  it  ought  to  have  a  law  that  is  clear  and  un- 
equivocal, that  defines  the  crime  in  such  a  way  *'that  wayfaring 
men  though  fools  shall  not  err  therein,'^  and  not  an  equivocal 
statute  such  as  this.  If  the  fish  and  game  commissioner  think 
it  is  of  suflScient  importance  to  have  this  statute  amended  so  as  to 
cover  the  white  heron  they  can  go  to  the  Legislature  and  have 
that  done,  but  it  occurs  to  me  from  what  I  see  in  the  record 
that  if  the  Legislature  understood  that  so  far  as  the  proof  shows 
in  this  case  that  the  white  heron  is  not  a  native  bird,  it  is  not  a 
bird  of  passage,  it  is  not  a  migatory  bird,  it  is  not  a  transient 
bird,  that  it  is  a  mere  straggler:  that  not  over  five  or  six  of 
them  have  been  seen  in  Ohio  for  forty  years,  and  that  not  one 
has  been  seen  so  far  as  the  proof  shows  in  Ohio  for  six  years, 
that  it  would  not  so  amend  it  because  it  would  be  an  unnecessary 
and  a  foolish  thing  to  do. 

Now  for  the  reasons  that  I  have  thus  stated  somewhat  at 
length  because  of  the  importance  of  the  case,  it  will  be  the  hold- 
ing of  the  court  that  the  white  heron  with  the  possession  of  the 
plumage  of  which  the  defendant  below  is  charged  at  the  time 
set  out  in  the  affidavit,  is  a  game  bird,  and  not  a  wild  bird  other 
than  a  game  bird  within  the  definition  of  this  statute,  and  that 
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therefore  the  defendant  is  not  charged  in  the  affidavit  with  the 
commission  of  any  offense  under  the  laws  of  the  state  of  Ohio ; 
and  the  judgment  of  the  justice  of  the  peace  will  therefore  be 
reversed  and  the  defendant  discharged  at  the  costs  of  the  defend- 
ant in  error;  and  the  defendant  in  error  may  have  an  exception. 
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Common  Pleas  Court  of  Licking  County. 

Emanuel  Bauman  v.  The  P.,  C,  C.  &  St.  L.  Ry.  Co. 

Decided,  September  Term,  1909. 

An  action  will  not  He  for  loss  of  services  of  a  wife  who  was  Instantly 
killed  in  an  acci<}ent. 

Frank  Monnett,  for  plaintiff. 
Dunbar,  Weems  <&  Sweeney,  contra. 

Seward,  J.  (orally). 

This  is  a  suit  to  recover,  in  the  second  cause  of  action,  for  loss 
of  services  of  plaintiff's  wife.  While  the  petition  does  not  show 
that  the  wife  was  killed  outright  at  the  time  of  the  accident,  the 
court  thinks  that  it  suflSciently  appears  such  was  the  fact;  and 
that  being  the  case,  there  could  be  no  suit  maintained  to  recover 
for  the  loss  of  services — if  the  wife  was  killed  at  the  instant,  there 
could  not  be  any  suit  maintained  to  recover  for  loss  of  services. 

A  suit  could  not  be  maintained,  under  the  statute,  by  the 
heirs  for  the  loss  of  the  wife,  or  the  husband,  as  the  case  may  be; 
and  after  the  death  of  the  wife,  the  suit  is  then  to  be  prosecuted 
in  the  name  of  the  administrator  for  the  benefit  of  those  who  may 
have  suffered  some  pecuniary  loss  by  reason  of  the  death.  There 
oould  be  no  services  after  death;  and  there  could  be  no  loss  of 
services  where  death  resulted  instantly  from  the  accident.  But 
there  arises  a  right  of  action  for  causing  the  death,  under  the 
section  of  the  statute.  ( 

The  demurrer  will  be  sustained,  and  exceptions. 
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DIVISION  OF  BRIDGE  FUND  BETWEEN  OTY  AND  COUNTY. 

Common  Pleas  Court  of  Cuyahoga  County. 

The  State  op  Ohio,  ex  rel  John  A.  Cline,  v.  Robert  T. 
Wright,  Auditor,  and  James  P.  Madigan,  Treas- 
urer OP  Cuyahoga  County. 

Decided,  June,  1909. 

Constitutional  Law — Classification  of  Cities — Enactment  of  Special 
Laws  Limited  hy  the  Constitution  only  to  Those  which  Confer  Cor- 
porate Power — Proper  Test  as  to  Whether  a  Law  is  General  or 
Local — Taxation — Special  Levies  for  Bridges — Sections  2824,  1536- 
100,  1536-100  (18),  and  1536-131. 

1.  Section  2824,  authorizing  a  levy  of  taxes  for  county  bridges,  is  not 

rendered  unconstitutional  by  the  provision  that  one-half  of  the 
proportion  of  said  bridge  fund,  collected  upon  property  in  certain 
cities  of  a  designated  class,  shall  be  paid  into  the  county  treasury 
and  expended  by  such  city  in  the  building  and  repairing  of  bridges; 
such  a  provision  on  the  contrary  constitutes  a  mere  agency  through 
which  the  money  thus  raised  is  to  be  expended,  and  is  a  matter  of 
indifference  to  the  people  of  the  state  generally. 

2.  Moreover  the  proceeds  of  such  a  tax  levy  constitute  a  trust  fund, 

which  can  be  expended  for  no  other  purpose  than  that  for  which 
the  levy  was  made  and  collected;  and  a  prosecuting  attorney  who 
has  waited  until  the  money  is  in  the  treasury  is  estopped  from  en- 
joining Its  expenditure  for  the  purpose  designated,  even  If  it  were 
true  that  the  levying  and  collection  of  such  a  tax  could  have  been 
enjoined  originally. 

Keeler^  J. 

The  question  for  decision  arises  upon  demurrer. 

The  petition  in  this  ease  alleges  that  the  county  commission- 
ers, on  the  13th  day  of  June,  1908,  levied,  among  other  taxes, 
five-thousandths  of  a  mill  for  the  ' '  bridge  fund ' ' ;  that  there  has 
been  collected  in  the  city  of  Cleveland,  as  the  avails  of  said  tax, 
the  sum  of  $70,000  approximately;  that  the  defendants  are 
about  to  pay  one-half  of  said  sum  to  the  city  of  Cleveland,  which 
said  action,  it  is  said,  would  be  unlawful  and  would  constitute 
a  misapplication  of  public  moneys  of  the  county.  On  these  prem- 
ises an  injunction  is  asked. 
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The  contention  of  the  plaintiff  is,  that  the  provisions  of  Sec- 
tion 2824  of  the  Revised  Statutes,  providing  for  the  payment  of 
one-half  of  the  avails  of  the  tax  levied  by  the  county  commis- 
sioners for  the  bridge  fund  to  cities  is  unconstitutional,  as  being 
special  legislation.  It  therefore  becomes  necessary  to  examine 
the  history  of  the  various  sections  dealing  with  this  subject. 

Section  860,  Revised  Statutes,  reads  as  follows: 

**The  county  commissioners  shall  construct  and  keep  in  repair 
all  necessary  bridges  over  streams  and  public  canals  on  all  state 
and  county  roads,  free  turnpikes,  improved  roads,  abandoned 
turnpikes  and  plank  roads  in  common  public  use,  except  only 
such  bridges  as  are  wholly  in  such  cities  and  villages  having  by 
law  the  right  to  demand  and  do  demand  and  receive  part  of  the 
bridge  fund  levied  upon  property  within  the  same;  and  when 
they  do  not  demand  and  receive  said  portion  of  the  bridge  tax, 
the  commissioners  shall  construct  and  keep  in  repair  all  bridges 
in  such  cities  and  villages.'' 

In  the  69th  O.  L.,  at  page  61,  we  find  this  section  in  substan- 
tially the  form  quoted.  It  has,  however,  been  repeatedly  amend- 
ed, and  the  proviso  which  now  stands  at  the  end  of  the  section 
and  has  no  particular  bearing  here  was  added  in  the  91st  0.  L., 
at  page  19.  This  section,  it  will  be  observed,  imposes  upon  the 
commissioners  the  duty  to  construct  and  keep  in  repair  all 
necessary  bridges  of  a  specified  kind,  except  in  cities  and  villages 
which  by  law  have  the  right  to  demand  and  do  demand  and  re- 
ceive a  portion  of  the  bridge  tax.  This  bridge  tax  is  levied  un- 
der Section  2824,  Revised  Statutes,  and  the  first  appearance  of 
that  section  necessary  to  be  noted  here  occurs  in  the  73d  O.  L.,  at 
page  149,  where  it  is  provided  that  the  county  commissioners 
shall  have  authority  to  levy  a  tax  of  a  specified  amount,  which 
shall  be  set  aside  and  be  called  a  bridge  fund.  The  section  then 
proceeds  to  say  that  the  tax  **  shall  be  collected  in  money  and 
expended  (except  as  may  be  otherwise  provided  by  any  local 
law  heretofore  enacted),  under  the  direction  of  the  commission- 
ers of  the  county,  in  the  building  or  repairing  of  bridges  and 
culverts,  or  both,  in  their  respective  county.  •  •  •*  Pro- 
vided, further,  that  nothing  herein  contained  shall  affect  the 
right  of  city  councils  to  receive  and  expend  a  portion  of  the  levy 
herein  as  authorized  by  Section  641  of  the  municipal  code." 
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The  641st  section  of  the  municipal  code  referred  to  is  found 
in  the  66th  0.  L.,  at  page  257.  It  provides  that  each  city  and 
incorporated  village  shall  have  the  power  to  levy  annually,  in 
addition  to  certain  other  taxes  authorized  by  Section  640,  the 
following  rate :  *  *  for  keeping  up  and  maintaining  bridges,  one- 
half  of  one  mill.''  There  is,  however,  in  this  section,  no  sugges- 
tion of  any  right  to  get  this  money  from  the  county  commis- 
sioners, so  that  at  the  time  of  the  passage  of  the  municipal  code 
of  1869,  Section  641  authorized  the  city  to  make  a  levy  for 
bridge  repairs  directly.  "When  the  act  of  1876  was  passed  (73 
0.  L.,  149),  the  intention  plainly  was,  that  the  county  commis- 
sioners should  make  a  uniform  levy  throughout  the  county  for 
this  purpose,  and  that  the  city,  instead  of  making  its  levy  i\s 
authorized  by  Section  641  of  the  municipal  code,  should  re- 
ceive from  the  county  commissioners  one-half  of  all  the  taxes 
levied  by  them  for  bridge  purposes,  so  far  as  it  was  collected 
from  property  inside  the  city  limits.  The  confusion  existing  by 
the  failure  of  this  law  to  be  explicit  was  remedied  by  an  amend- 
ment to  the  municipal  code  passed  the  year  after  its  original 
adoption  (67  0.  L.,  page  83),  where  Section  641  of  the  municipal 
code  is  amended  and  the  provision  relating  to  the  bridge  tax  is 
as  follows: 

*'9.  For  keeping  up  and  maintaining  bridges  one-half  «f  one 
mill,  provided  that  in  all  cities  except  cities  of  the  first-class  that 
have  been  advanced  to  that  grade  since  1860,  one-half  of  the 
portion  of  bridge  tax  levied  by  the  county  commissioners  col- 
lected upon  property  within  such  cities,  in  all  cases  where  the 
city  council  shall  demand  it,  shall  be  paid  into  the  city  treasury, 
and  shall  be  expended  by  such  cities  for  the  purpose  of  build- 
ing and  repairing  bridges.'' 

It  is  quite  plain  that  the  Legislature  regarded  the  levying  of 
a  tax  for  bridge  purposes  as  a  subject  to  be  regulated  by  general 
law.  In  this  there  can  be  no  doubt  that  the  Legislature  was 
right.  The  Supreme  Court  of  this  state  has  affirmatively  so  held 
in  the  case  of  State  v.  Davis,  55  0.  S.,  15;  but  the  Legislature  as 
plainly  felt  that,  after  the  collection  of  the  bridge  tax,  the  se- 
lection of  the  agency  for  its  expenditure  was  a  local  question, 
to  be  determined  by  the  practical  expediencies  of  the  situation  as 
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they  existed  from  place  to  place.  They  therefore  provided  that 
cities  might  demand,  and,  when  they  did  demand,  should  re- 
ceive a  portion  of  the  bridge  tax  collected  from  property  inside  ^ 
the  corporate  limits  wherever  in  the  judgment  of  the  council  it 
was  wise  so  to  do.  The  law  was  uniform  in  its  operation.  The 
putting  into  effect  of  the  law  depended  upon  the  determination 
of  the  council  of  the  particular  city  as  to  whether  or  not,  in  its 
judgment,  it  was  wiser  to  have  the  city  assume  control  of  bridge 
repairs  or  the  count}'.  Very  many  amendments  have  been  made 
to  these  two  sections,  but  it  is  unnecessary  to  examine  the  stages 
by  which  they  were  brought  into  their  present  condition.  The 
basal  principle  appears  from  their  history  as  thus  far  traced. 

Tn  addition  to  the  sections  examined,  Section  4938  of  the  1 

Revised  Statutes  deals  w^ith  this  subject,  and  provides : 

**The  commissioners  of  the  several  counties  shall  cause  to  be 
constructed  and  kept  in  repair,  in  the  manner  prescribed  by  law, 
all  necessary  bridges  in  villages  and  cities  not  having  the  right 
to  demand  and  receive  any  portion  of  the  bridge  fund  levied 
upon  property  within  such  corporations,  on  all  state  and  coun- 
ty roads,  free  turnpikes,  improved  roads,  preserved  and  aban- 
doned turnpikes  and  plank  roads  which  are  of  general  and 
public  utility,  running  into  or  through  any  such  city  or  village." 

This  section,  likewise,  was  brought  into  the  statutes  at  the 
time  Of  the  adoption  of  the  municipal  code  in  1870  (69  O.  L.,  61). 

These  three  sections  of  the  statutes  have  therefore  been  in 
practical  operation  for  nearly  forty  years.     They  have  been  re-  •* 

peatedly  considered  and  passed  upon  by  the  courts.  Thus,  in 
Perry  County  v.  2'he  Railroad,  43  O.  S.,  452,  it  was  held  that 
the  board  of  county  commissioners  of  Perry  county  had  a  right 
of  action  against  the  N.  S.  &  S.  Railroad  Company  for  the  con- 
struction of  a  bridge  made  necessary  by  the  railroad  construc- 
tion in  the  village  of  Somerset,  for  the  reason  that  the  village  of 
Somerset  did  not  have  a  right  to  demand  and  receive  a  part  of 
the  bridge  fund ;  and  by  an  exactly  similar  process  of  reasoning 
in  the  case  of  County  Commissioners  v.  Railroad  Company,  45  0. 
S.,  401,  it  was  held  that  the  county  commissioners  of  Mahoning 
county  could  not  maintain  an  action  against  the  railroad  com- 
pany for  damages  to  a  bridge  built  by  the  county  commissioners 
within  the  limits  of  the  city  of  Youngstown,  for  the  reason  that 
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the  city  of  Youngstown  did  have  the  right  to  demand  and  receive 
a  part  of  the  bridge  fund,  and  therefore  the  county  commis- 
sioners had  no  obligation  to  repair  the  bridge  injured  by  the 
railroad  company,  and  could  not  expend  the  money  on  it  rf  they 
were  permitted  to  recover.  In  both  of  these  cases  the  Supreme 
Court  expressly  examined  Sections  860  and  4938,  and  applied 
them  as  fixing  the  liability  of  railroad  companies  and  the  powers 
of  county  commissioners  and  municipal  corporations.  It  seems 
venturesome  at  least  to  suggest  that  the  Supreme  Court  has  al- 
lowed as  grave  and  important  public  rights  as  were  involved  in 
these  cases  to  be  determined  by  the  application  of  unconstitu- 
tional statutes  which,  if  the  court  had  pointed  out  to  be  uncon- 
stitutional, would  have  decided  both  cases  the  other  way.  Simi- 
larly, in  the  case  of  Mooney,  Administrator,  v.  St.  Marys,  15  C. 
C,  446,  Judge  Price,  now  of  the  Supreme  Court,  then  circuit 
judge,  examines  and  compares  all  the  sections  which  we  have 
under  examination  here,  together  with  Section  2640,  Revised 
Statutes,  which  imposes  upon  municipal  corporations  the  duty 
of  keeping  their  highways  and  bridges  open,  in  repair  and  free 
from  nuisance.  The  court  holds  that  the  duty  to  repair  the  de- 
fective bridge  in  the  village  of  St.  Marys  which  caused  the  in- 
jury was  upon  the  county  commissioners,  for  the  reason  that  the 
village  of  St.  Marys  did  not  have  the  right  to  demand  and  receive 
a  part  of  the  bridge  tax,  but  holds  that  Section  2640  imposed  an 
additional  obligation  upon  municipal  corporations  of  such  char- 
acter that  the  particular  defect  complained  of  should  have  been 
cared  for  by  the  village  authorities  so  as  to  prevent  the  death  of 
Mooney 's  intestate.  In  the  case  of  State,  ex  rel,  v.  Cincinnati, 
4  N.  P.,  313,  these  sections  were  examined  and  their  history  to 
some  extent  set  out.  It  was  expressly  held  that  the  state  had 
the  right  to  demand  and  receive  a  part  of  the  bridge  tax,  and  was 
under  an  obligation  to  expend  it  in  repairing  bridges  constructed 
by  the  county  commissioners  within  the  city  limits.  In  the 
case  of  State,  ex  rel  Mt.  Vernon,  v.  Board  of  Comity  Commis- 
sioners, 4  N.  P.,  343,  the  provisions  of  Section  860  and  Section 
2824  are  compared  and  examined,  and  the  power  of  cities  to  de- 
mand and  receive  a  part  of  the  bridge  tax  is  sustained. 

I  have  not  undertaken  to  cite  all  the  cases  construing  these 
provisions,  but  what  I  have  cited  are  enough  to  show  that  for 


826  CUYAHOGA  COUNTY  COMMON  PLEAS. 


State,  ex  rel,  v.  Wright,  Auditor,  et  al.    [VoL  IX,  N.  S. 

forty  years  the  courts  of  this  state  have  been  sustaining  these 
provisions,  and  that  they  were  passed  by  the  Legislature  long 
before  the  system  of  classification  for  the  purpose  of  giving  cor- 
porate powers  had  attained  the  proportions  which  led  the  Su- 
preme Court  to  overthrow  it. 

The  attack  which  is  made  upon  the  receipt  by  the  city  of  a 
portion  of  the  bridge  fund  collected  by  the  county  commissioners 
is  based  upon  the  decisions  of  the  Supreme  Court  of  Ohio  in  the 
cases  of  State,  ex  rel  Knisely  et  al,  v.  Jones  et  al,  66  0.  S.,  453, 
and  State,  ex  rel  Attorney-General,  v.  Beacon  et  al,  66  0.  S.,  491. 
It  is  important  to  have  clearly  in  mind  just  what  these  cases  de- 
cided. In  the  second  paragraph  of  the  syllabus  in  the  Knisely 
case  it  is  said :  *  *  Since  all  the  acts  relating  to  the  classification  of 
municipalities,  and  their  reclassification,  and  the  division  of 
classes  into  grades,  evince  the  legislative  intention  that  munici- 
palities having  substantially  the  same  conditions  and  character- 
istics shall  not  enter  and  remain  in  the  same  class,  such  acts  are 
ineffectual  to  designate  classified  recipients  of  corporate  powers; 
and  an  act  to  confer  such  corporate  power  upon  a  single  city,  by 
such  classification,  is  repugnant  to  Section  1  of  Article  XIII  of 
the  Constitution,  which  ordains  that:  'the  General  Assembly 
shall  pass  no  special  act  conferring  corporate  powers.'  "  The 
exact  point  in  controversy  in  this  case  was  as  to  whether  an  act 
providing  for  the  organization  and  support  of  a  police  force  for 
the  city  of  Toledo  conferred  corporate  power.  The  court  held 
that  it  did;  that  the  requirement  of  the  Constitution,  that  the 
General  Assembly  shall  provide  by  general  laws  for  the  orga- 
nization of  cities,  might  probably  mean  that  there  could  be  but  one 
class  of  cities,  but  they  refrain  from  deciding  that,  and  rest 
their  decision  solely  upon  Section  1  of  Article  XIII  of  the  Con- 
stitution, above  cited. 

In  the  case  of  State,  ex  rel,  v.  Beacon  et  al,  the  point  in  con- 
troversy was,  whether  the  so-called  special  government  act  for 
Cleveland  was  constitutional;  and  it  was  held  that,  since  the 
act  conferred  corporate  power  and  was  a  special  act,  it  was 
therefore  unconstitutional. 

Now,  the  sections  under  examination  do  not  confer  corporate 
power.  The  power  to  build  and  repair  bridges  is  plainly  conr 
ferred  upon  all  municipalities  in  the  state  of  Ohio  by  Section 
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1536-100-18  of  the  Revised  Statutes,  and  the  duty  so  to  do ;  and 
the  implied  corporate  power  to  perform  the  duty  is  plainly 
contained  in  Section  1536-131,  a  section  which  replaced  former 
Section  2640,  Revised  Statutes.  In  other  words,  the  corporate 
power  of  the  city  of  Cleveland  to  build  and  repair  bridges  is 
fully  and  entirely  conveyed  by  statutes  of  general  application 
to  all  cities  in  the  state  of  Ohio,  not  special  in  their  character, 
and  of  admitted  constitutionality.  The  statute  has  provided, 
in  addition  to  this,  that  certain  revenues,  raised  by  county  com- 
missioners under  authority  of  statutes  of  general  application, 
shall  be  paid  over  to  the  city  to  be  used  by  the  city  in  the  exer- 
cise of  those  corporate  powers  already  possessed  by  it,  whenever 
in  the  judgment  of  the  city  a  wiser  scheme  for  the  improvement 
and  repair  of  bridges  can  be  made  by  having  the  city  do  it  than 
by  having  it  done  directly  by  the  county  commissioners.  My 
contention  with  regard  to  this  is,  that  it  does  not  confer  corpor- 
ate powers,  but  is  simply  a  rule  of  convenience  in  the  prosecu- 
tion of  public  improvements,  and  that  the  Supreme  Court  has  by 
analogy  recoguized  the  propriety  of  such  statutes  since  the  de- 
cisions in  the  Knisely  and  Beacon  cases.  Thus,  when  Section 
2819-1  was  passed  by  the  Legislature,  it  provided  that,  upon  the 
written  application  of  the  county  auditor  of  any  county  to  the 
state  board  of  appraisers  and  assessors  for  the  appointment  of  a 
board  of  review  for  any  municipal  corporation  of  such  county,  the 
board  of  appraisers  should  make  the  appointment.  This  act 
did  not  confer  corporate  power,  nor  did  it  deprive  some  cities 
of  corporate  power  left  in  other  cities.  Under  the  operation  of 
that  act  there  are  cities  in  the  state  of  Ohio  that  appoint  their 
own  boards  of  equalization.  There  are  other  cities  which  do 
not  appoint  boards  of  equalization,  but,  instead,  the  state  board 
of  appraisers  and  assessors  appoint  a  board  of  review  for  them. 
There  is  no  question  of  corporate  p^wer  here ;  it  is  a  question  of 
the  agency  through  which  uniform  corporate  powers  are  exer- 
cised. All  cities  in  the  state  have  the  power  to  equalize  taxes 
through  some  agency  or  instrumentality,  and  the  diversity  in 
these  agencies  does  not  constitute  either  the  giving  or  the  with- 
holding of  corporate  powers.  Section  2819-1  of  the  Revised  Stat- 
utes has  been  held  by  the  Supreme  Court  to  be  a  constitutional 
enactment.     Similarly,  the  Supreme  Court  has  sustained  the 
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Jones,  Brannock  and  Beal  local  option  laws,  under  which  sec- 
tions all  the  cities  of  the  state  are  determined  as  to  their  status 
without  being  subject  to  the  operation  of  a  general  statute  with 
a  provision  on  the  subject ;  that  is,  all  sections  of  the  state  have 
a  right  to  be  wet  or  dry,  as  they  see  fit.  Some  of  them  determine 
it  one  way,  some  of  them  the  other.  This  option  the  Supreme 
Court  holds  to  be  within  the  Constitution.  Similarly,  in  Ohio 
all  cities  have  the  right  to  build  and  repair  bridges.  Whether  or 
not  they  will  demand  and  receive  from  the  county  a  portion  of 
the  bridge  fund  to  be  used  for  that,  is  left  optional  with  the 
city,  and  it  is  left  optional  in  varying  degrees  with  diflferent 
kinds  of  cities,  as  their  local  condition  determines. 

It  should  be  remembered  that  the  Supreme  Court  haSs  never 
said  that  the  Legislature  of  Ohio  can  not  pass  a  local  law;  on 
the  contrary,  it  has  repeatedly  said  that  the  Legislature  has  the 
power  to  make  all  laws;  that  those  which  are  general  in  their 
nature  must  be  uniform  in  their  operation,  but  where  a  special 
condition  exists  which  justifies  a  local  law,  the  Legislature  has 
undoubted  power  to  make  it.  It  would  be  diflBcult  to  imagine  a 
subject  upon  which  local  conditions  could  differ  more  widely  than 
upon  the  subject  of  bridges.  There  must  be  many  counties  in 
Ohio  entirely  rural  in  their  conditions,  with  no  large  rivers,  and 
therefore  no  bridges  expensive  either  to  build  or  repair,  where 
the  whole  duty  is  but  a  part  of  the  county  commissioners'  gen- 
eral supervision  of  county  roads.  On  the  other  hand,  there  are 
many  counties  bordering  on  great  rivers,  or  having  great  rivers 
running  through  them,  and  with  congested  city  populations, 
where  it  is  necessary  to  build  very  expensive  bridges,  and  to 
keep  them  in  a  state  of  much  more  efiicient  repair.  So  that,  in 
the  selection  of  the  agency  which  is  to  expend  the  proceeds  of 
the  property  tax  authorized  to  be  levied,  there  is  no  conceivable 
reason  why  the  Legislature  might  not  do  so  by  local  laws,  and  it 
did  so  from  the  earliest  years  after  the  adoption  of  the  present 
Constitution. 

Section  1209a  of  the  Revised  Statutes  provides  ''that  the 
coroner  in  all  counties  having  a  city  of  the  first  class  of  the  sec- 
ond grade  may  appoint  a  deputy  coroner,  who  shall  have  power  to 
do  and  perform  all  duties  imposed  by  law  upon  the  coroner  of 
said  county,  in  his  absence,  at  a  salary  of  fifteen  hundred  dollars 
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per  annum."  etc.  This  statute  was  recently  attacked  in  this 
court  on  the  ground  of  its  unconstitutionality,  the  claim  having 
been  made  that  it  was  special  legislation  and  in  violation  of  that 
constitutional  provision  which  provides  that  all  laws  of  a  gen- 
eral nature  shall  have  uniform  operation  throughout  the  state. 
The  statute,  upon  its  face,  on  first  thought,  appears  to  be  special 
legislation,  but  this  court  ^laintained  that  it  was  constitutional 
upon  the  ground  of  special  conditions  which  existed  in  Cuyahoga 
county,  making  the  appointment  of  a  deputy  coroner  necessary; 
and  the  circuit  court  held  that  a  deputy  coroner  was  not  neces- 
sarily a  public  officer,  but  merely  an  employe. 

In  the  66th  0.  S.,  at  page  77,  the  Supreme  Court  uses  this 
language : 

**  There  is  nothing  in  the  Constitution  of  Ohio  which  prohibits 
legislation  on  a  subject  which  would  otherwise  be  general,  when 
such  legislation  is  designed  to  meet  a  temporary  emergency  in  a 
particular  locality  or  in  regard  to  a  particular  person,  provided 
such  legislation  does  not  confer  corporate  powers.  For,  while 
it  must  be  conceded  that  the  tenor  of  the  whole  Constitution  seems 
to  forbid  special  legislation  under  most  conditions,  it  can  not 
be  successfully  maintained  that  it  is  absolutely  prohibited  under 
all  circumstances.  It  would  have  been  unwise  to  have  left  the 
General  Assembly  powerless  to  act  in  unforeseen  exigencies. 
Hence,  while  it  is  provided  that  all  laws  of  a  general  nature 
shall  have  uniform  operation  throughout  the  state,  if  it  had  been 
intended  to  prohibit  absolutely  all  special  legislation,  it  would 
have  better  expressed  that  intent  to  have  said  that  all  laws  shall 
have  a  uniform  operation  throughout  the  state ;  and,  instead  of 
providing  that  the  General  Assembly  shall  pass  no  special  act 
conferring  corporate  power,  it  would  have  been  said  that  the 
General  Assembly  shall  pass  no  special  laws.  The  inclusion  of 
the  qualifying  words  must,  be  presumed  to  have  been  deliberate 
and  intentional.  *' 

It  is  manifest  from  this  opinion  that  the  only  constitutional 
limitation  on  the  General  Assembly  in  regard  to  the  passage  of 
special  laws  refers  to  the  passage  of  special  laws  which  confer 
corporate  powers ;  and,  as  already  stated,  the  sections  under  con- 
sideration do  not  confer  such  powers.  It  could  never  have  been 
the  intention  of  the  people  of  the  state,  in  adopting  the  Consti- 
tution, to  so  tie  the  hands  of  the  Legislature  as  to  prevent  them 
from  passing  local  or  special  laws,  no  matter  how  great  the  neces- 
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sity  for  such  laws  might  be.  It  is  clear  from  these  considerations, 
therefore,  that  the  framers  of  the  Constitution  intended  to  leave 
the  General  Assembly  perfectly  free  to  meet,  by  the  passage  of 
special  legislation,  such  a  situation  as  we  find  here. 

In  the  29th  0.  S.,  at  page  102,  it  was  held  that  an  act  to  regulate 
the  police  force  in  cities  (which  could  apply  only  to  the  city  of 
Cincinnati),  did  not  violate  the  provisions  of  Section  26  of 
Article  II,  the  court  saying  that  the  enactment  was  essentially 
local  and  special  in  its  nature,  but  that  it  was  appropriate  legis- 
lation to  meet  the  existing  situation. 

The  Legislature  passed  an  act  to  compensate  a  citizen  for  a  loss 
sustained  by  reason  of  an  unauthorized  levy  on  his  property.  It 
was  contended  in  35  0.  S.,  435,  that  the  act  violated  the  pro- 
visions of  Section  26,  Article  II  of  the  Constitution,  but  the  court, 
at  page  443,  said: 

'*The  objection  suggested  in  argument,  that  the  relief,  if  grant- 
ed at  all,  should  have  been  granted  by  a  general  law,  is  not  well 
taken.  The  subject-matter  of  the  act  is  of  a  local  and  temporary 
nature ;  and  where  the  statute  granting  the  relief  does  not  con- 
fer corporate  power,  it  may  be  a  special  act.'' 

The  General  Assembly  has  at  every  session  freely  passed  local 
and  special  laws  when  it  believed  that  the  necessity  for  such 
legislation  existed.  The  index  to  local  and  special  acts  passed  be- 
tween 1880  and  1900  covers  216  pages  in  the  Sixth  Edition  of 
Bates'  Statutes,  and  these  special  acts  refer  to  almost  every  pub- 
lic matter  of  a  local  nature  from  the  building  of  bridges  to  regu- 
lations concerning  a  graveyard.  And  yet  in  very  few  instances 
have  the  courts  been  asked  to  even  pass  on  the  constitutionality 
of  these  acts.  The  people  of  the  state,  the  General  Assembly  and 
the  courts  have  recognized  the  fact  that  distinct  local  conditions 
and  circumstances  prevail  in  different  parts  of  the  state,  and  that 
it  is  often  absolutely  necessary  to  provide  for  such  conditions  by 
special  laws. 

Our  Supreme  Court  has  furnished  the  rule  by  which  the  con- 
stitutionality of  a  statute  is  to  be  determined.  I  find  this  lan- 
guage in  the  case  of  Kelly  v.  State,  6  0.  S.,  at  page  272 : 

**The  "character  of  a  law  as  general  or  local  depends  on  the 
character  of  its  subject-matter.    If  it  be  of  a  general  nature,  ex- 
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isting  throughout  the  state,  in  every  county,  a  subject-matter  in 
which  all  the  citizens  have  a  common  interest,  then  the  laws  which 
relate  to  and  regulate  it  are  laws  of  a  general  nature,  and,  by  vir- 
tue of  the  prohibition  referred  to,  must  have  a  uniform  opera- 
tion throughout  the  state," 

I  do  not  understand  it  to  be  contended  by  counsel  that  the  stat- 
ute under  which  this  sum  of  $70,000  has  been  collected  is  uncon- 
stitutional, but,  rather,  the  attack  goes  to  the  right  of  the  city  to 
demand  and  of  the  county  treasurer  to  pay  over  said  sum.  Can 
it  be  said  that  the  right  of  the  city  to  demand  this  money,  or  of 
the  county  treasurer  to  pay  it  over  to  the  city,  to  be  used  in  the 
construction  and  repair  of  city  bridges,  is  of  a  general  nature  ex- 
isting throughout  the  state  in  every  county,  a  subject-matter  in 
which  all  the  citizens  have  a  common  interest  ?  I  do  not  think  so. 
The  agency  through  which  this  money  is  to  be  expended  is  a  mat- 
ter, in  my  judgment,  of  total  indifference  to  the  people  through- 
out the  state. 

There  is  only  one  other  point  that  was  suggested  in  the  oral 
argument  in  this  case,  and  it  is  insterted  here  for  completeness. 

Under  Section  2824,  the  county  commissioners  have  already 
levied  a  tax,  and  they  have  in  their  treasury  the  proceeds  result- 
ing from  the  levy  of  that  tax.  These  proceeds  constitute  a  trust 
fund  to  be  expended  for  the  purposes  for  which  the  tax  was 
levied.  They  can  not  be  expended  for  any  other  purpose.  We 
have,  therefore,  a  very  different  situation  from  what  might  be 
said  of  the  case  where  a  tax-payer  was  seeking  to  enjoin  the 
levying  of  a  tax  under  Section  2824.  The  tax  is  already  levied, 
the  money  is  in  the  treasury  of  the  county  commissioners.  If  it 
can  not  be  expended  for  the  purpose  for  which  it  was  collected, 
it  can  not  be  expended  at  all.  So  that  it  is  reasonable  to  contend 
that  the  prosecuting  attorney  has  waited  too  long  in  the  bringing 
of  this  action.  He  is  estopped  from  enjoining  the  expenditure 
of  the  money  for  the  purpose  for  which  it  was  collected,  even  if  it 
might  be  said  that  he  could  originally  have  enjoined  the  collec- 
tion. 

The  demurrer  will  therefore  be  sustained. 
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LIABILITY  OF  A  W1F£  FOR  TUITION  FEES  FOR 

HER  CHE.D. 

Common  Pleas  Court  of  Hamilton  County. 
George  Kruger  v.  Mrs.  D.  L.  Baumgarten. 

Decided,  January  8,  1910. 

Husband  and  Wife— Exemption  of  Wife  under  Married  Woman's  Act — 
From  all  LiaMlity  for  Family  Expenses^— Section  SllO. 

In  the  absence  of  a  contract  with  a  wife,  or  circumstances  that  raise 
a  presumption  that  she  intended  to  charge  her  separate  estate 
therefor,  no  legal  liability,  arises  against  her  even  for  necessaries 
required  by  the  family;  and  tuition  fees  for  services  rendered  to 
her  child  under  a  contract  entered  into  by  her  husband  can  not  be 
made  a  charge  against  her  individually. 

•    Galvin  &  Bauer,  for  plaintiff. 
J,  T,  Harrison,  contra. 

Gorman,  J. 

This  action  is  in  this  court  on  appeal  from  a  judgment  of  the 
justice  of  the  peace.  The  plaintiff,  George  Kruger,  seeks  to  re- 
cover from  the  defendant,  Mrs.  D.  L.  Baumgarten,  or  Rachael 
Baumgarten,  $128.85  for  services  rendered  to  the  son  of  the 
defendant  in  giving  music  lessons  between  September  6,  1903, 
and  July  7,  1904.  The  defendant  answers  under  the  name  of 
Rachael  Baumgarten  and  says  that  whatever  services  were  ren- 
dered by  the  plaintiff  in  the  behalf  alleged  were  performed  for 
her  husband,  D.  L.  Baumgarten,  and  that  D.  L.  Baumgarten  set- 
tled for  said  services  in  full  by  giving  his  note  to  the  plaintiff 
for  the  amount  of  plaintiff's  claim;  that  said  note  was  accepted 
by  the  plaintiff,  and  when  the  same  became  due  he  brought  suit 
thereon  and  obtained  a  judgment  against  D.  L.  Baumgarten 
before  Philip  Winkler,  a  justice  of  the  peace  in  and  for  Cin- 
cinnati township. 

The  plaintiff  by  amended  reply  admits  that  D.  L.  Baumgarten, 
the  husband  of  the  defendant,  gave  plaintiff  his  note  for  the 
amount  of  plaintiff's  claim,  and  that  subsequently  to  the  giving 
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of  said  note  plaintiff  brought  suit  and  recovered  a  judgment 
thereon  by  default  before  the  said  justice  of  the  peace,  but  avers 
that  said  judgment  has  not  been  paid.  He  further  sets  out  in  his 
reply  that  at  the  time  said  note  was  given  and  accepted,  said  D. 
L.  Baumgarten  represented  that  he  alone,  and  not  the  defendant, 
was  financially  responsible  for  such  debt;  that  he  had  ample 
means  to  pay  the  same,  and  that  said  note  would  be  paid  as  soon 
as  it  became  due.  He  further  sets  out  that  the  statements  as  to 
the  financial  worth  of  D.  L.  Baumgarten  were  false  and  fraudu- 
lent and  that  he,  the  plaintiff,  was  misled  into  accepting  said 
note  by  said  false  and  fraudulent  statements. 

Plaintiff  further  av^rs  that  defendant  alone  is  responsible 
and  possessed  of  ample  means,  and  that  she  is  the  wife  of  D. 
L.  Baumgarten  and  the  mother  of  the  son  to  whom  the  services 
were  rendered,  and  that  defendant  alone  paid  all  the  bills  for 
household  expenses  and  provided  for  the  education,  tuition  and 
maintenance  of  her  children  and  the  children  of  D.  L.  Baum- 
garten; and  the  plaintiff  denies  that  he  accepted  said  note  in 
full  settlement  of  his  claim  for  services,  and  denies  that  the 
judgment  rendered  thereon  was  in  full  payment  of  said  indebted- 
ness. 

The  evidence  of  the  plaintiff  disclosed  that  the  employment 
of  the  plaintiff  to  give  the  music  lessons  to  the  son  of  the  de- 
fendant and  D.  L.  Baumgarten  was  made  with  D.  L.  Baum- 
garten; that  he  and  he  alone  employed  the  plaintiff.  There 
was  no  evidence  that  the  defendant  employed  the  plaintiff,  nor 
is  there  any  evidence  that  the  plaintiff  charged  the  services  to 
the  defendant,  but  he  did  charge  them  to  D.  L.  Baumgarten. 
Some  time  after  the  services  were  rendered  the  plaintiff  met  D. 
L.  Baumgarten,  and  upon  threatening  to  bring  suit  against 
Baumgarten  to  recover  the  value  of  his  services,  D.  L.  Baum- 
garten gave  his  individual  note  to  the  plaintiff  for  the  amount 
of  the  plaintiff's  claim,  and  the  plaintiff  accepted  the  note  and 
when  it  became  due,  brought  suit  thereon  and  recovered  a  judg- 
ment. There,  was  no  evidence  before  the  court  that  the  judg- 
ment has  ever  been  satisfied;  but  on  the  contrary  there  is  a 
statement  that  nothing  has  ever  been  realized  on  the  judg- 
ment. 
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At  the  close  of  plaintiff's  evidence  the  court,  on  motion  of  de- 
fendant's counsel  arrested  the  case  from  the  jury  and  instructed 
the  jury  to  return  a  verdict  in  favor  of  the  defendant.  Mo- 
tion for  a  new  trial  was  filed  in  due  time  and  that  motion  is  now 
passed  upon. 

This  action  was  commenced  upon  the  theory  of  plaintiff's 
counsel  that  the  wife,  Rachael  Baumgarten,  is  liable  to  the 
plaintiff  for  his  services  under  Section  3110  of  the  Revised  Stat- 
utes, notwithstanding  the  giving  of  the  note  of  D.  L.  Baum- 
garten, the  acceptance  thereof  by  the  plaintiff,  and  the  judg- 
ment rendered  thereon  in  favor  of  the  plaintiff  against  D.  L. 
Baumgarten. 

Section  3110  reads  as  follows: 

**The  husband  must  support  himself,  his  wife  and  his  mi- 
nor children,  out  of  his  property  or  by  his  labor.  If  he  is  un- 
able to  do  so  the  wife  must  assist  him  so  far  as  she  is  able." 

This  section  is  a  part  of  the  married  woman's  act,  passed  March 
19,  1887,  by  the  provisions  of  which  act  the  Legislature  of  this 
state  emancipated  the  wife  fvom  the  domination  of  the  husband, 
except  as  to  the  obligations  that  she  owed  to  him  by  reason  of  the 
marital  vows  and  contract.  Under  the  provisions  of  this  act 
of  1887,  a  married  woman  may  contract  and  be  contracted  with, 
and  hold  and  convey  property  as  though  she  were  unmarried. 
The  only  act  she  can  not  do  is  to  affect  her  marriage  relations. 
This  can  only  be  done  by  decree  of  a  court  of  competent  juris- 
diction. Her  private  estate  is  hers  absolutely,  subject  to  her  hus- 
band's dower  and  other  rights  therein  conferred  by  statute. 

The  court  is  of  the  opinion  that  this  Section  3110,  under 
which  it  is  sought  to  hold  the  defendant,  does  not  create  a  legal 
liability  against  the  wife  even  for  the  necessaries  of  the  family, 
in  the  absence  of  a  contract  with  her,  or  circumstances  which 
raise  a  presumption  that  she  intended  to  charge  her  separate 
estate  therefor. 

It  seems  to  the  court  that  this  section  simply  defines  the  duties 
of  husband  and  wife  with  reference  to  themselVes  and  their 
children,  and  does  not  give  rise  to  any  additional  rights  in  favor 
of  creditors,  or  create  any  additional  liability  against  the  wife's 
property  for  the  maintenance  of  the  family.    It  may  be  that  as 
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between  husband  and  wife,  or  as  between  the  state  and  either  or 
both,  Section  3110  might  be  invoked  for  the  purpose  of  pro- 
viding maintenance  and  support  for  their  off-spring,  but  the 
court  is  of  opinion  that  creditors,  or  other  persons,  acquire  no 
new  rights  against  the  wife  by  virtue  of  the*  adoption  by  the 
Legislature  of  this  section  of  the  statute. 

This  conclusion  of  the  court  seems  to  be  supported  by  the  case 
of  Kelley  cfe  Sons  v.  Mills,  Trustee,  1  N.  P.,  382-386 ;  also,  Davis 
V.  Fossett,  Hosea's  Report,  page  528. 

But  in  addition  to  this  case  the  court  is  indebted  to  Judge 
Charles  J.  Hunt,  of  this  court,  for  the  reference  to  an  unre- 
ported case  decided  by  our  own  Circuit  Court  upon  this  very 
statute — case  No.  1744,  Circuit  Court  of  Hamilton  County, 
Kirschner  Bros.  v.  Ryan,  decided  March  25,  1895. 

This  unreported  case  seems  to  the  court  to  be  on  all  fours 
with  the  case  at  bar.  An  action  was  commenced  bv  Kirschner 
Bros,  against  Kate  M.  Ryan  and  Thomas  Ryan,  her  husband. 
The  petition  alleged  that  Thomas  Ryan,  the  husband,  was  in- 
debted to  the  plaintiffs  in  the  sum  of  $108.53  for  groceries 
furnished  to  him  and  used  by  himself,  his  wife  and  minor  chil- 
dren ;  that  said  groceries  were  necessaries  in  the  support  of  him- 
self, his  wife  and  his  minor  children,  and  that  on  the  27th  of 
October,  1893,  plaintiff  recovered  a  judgment  on  said  indebted- 
ness against  the  said  Thomas  Ryan  in  the  sum  of  $108.53  and 
that  execution  was  issued  on  said  judgment  and  returned  **no 
property  found";  and  that  although  due  diligence  had  been 
used  by  the  plaintiffs  in  trying  to  collect  said  judgment  from 
said  Thomas  Ryan,  said  claim  and  judgment  were  still  unpaid. 
Plaintiff  further  alleged  that  at  the  time  the  groceries  were 
purchased,  delivered  and  used  by  Ryan,  his  wife  and  minor  chil- 
dren for  their  support,  the  wife,  Kate  M.  Ryan,  was  the  owner 
of  property — ^real  estate —  and  the  same  was  described;  and 
further  averred  that  Thomas  Ryan  was  unable  to  pay  said  judg- 
ment for  said  necessaries,  but  that  said  Kate  M.  Ryan  by  reason 
of  the  possession  of  said  property  described,  was  abundantly 
able  to  pay  the  same.  Plaintiffs  prayed  for  a  judgment  against 
Kate  M.  Ryan  for  $108.53;  that  the  same  might  be  declared 
to  be  a  lien  on  the  premises,  and  that  the  premises  might  be  sold 
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to  pay  the  judgment  and  for  further  relief.  A  demurrer  was 
filed  to  this  petition  and  the  demurrer  sustained  by  Judge  Hollis- 
ter.  The  case  was  taken  on  error  to  the  circuit  court  and  the 
circuit  court  aflBrmed  the  judgment  of  the  court  of  common  pleas. 
It  was  claimed  by  plaintiff's  counsel  in  that  case  that  the  wife 
was  liable  under  Section  3110.  An  exhaustive  and  well  con- 
sidered brief  in  favor  of  plaintiff's  contention  will  be  found 
among  the  papers.  The  court  is  unable  to  find  that  this  case 
was  ever  reported,  but  the  one  point  involved  in  the  case  seems 
to  have  been  the  question  of  the  liability  of  the  wife,  Kate  M. 
Ryan,  under  Section  3110  for  the  necessary  groceries. 

The  court  feels  therefore  that,  if  for  no  other  reason,  the  mo- 
tion, for  a  new  trial  in  the  case  at  bar  should  be  overruled,  on 
the  authority  of  this  case,  Kirschner  Bros.  v.  Ryan'. 

Counsel  for  plaintiff  have  cited  several  authorities  in  support 
of  their  contention.  The  case  of  Bowen  v.  State,  56  O.  S.,  235, 
was  a  criminal  action  against  the  father  for  failure  to  maintain 
his  children,  whom  the  law  charged  with  the  maintenance  thereof. 
The  court  in  passing  upon  this  question  cites  Section  3110, 
and  states  that  the  duty  is  primarily  devolved  upon  the  father 
to  support  his  minor  children  out  of  his  property  or  by  his 
labor.  Nothing  is  said  and  nothing  could  have  been  said  in  that 
case  about  the  liability  of  the  wife  under  Section  3110. 

The  case  of  Pretzinger  v.  Pretzinger,  45  O.  S.,  452,  was  an  ac- 
tion by  the  wife  against  the  father  to  recover  reasonable  com- 
pensation from  the  father  for  necessaries  furnished  by  her  to 
their  child,  after  a  decree  for  divorce  and  full  separation  had 
been  granted  in  her  favor.  There  is  nothing  in  this  case  which 
intimates  or  holds  that  the  wife  would  be  liable  in  the  absence  of 
a  contract,  especially  in  a  case  where  the  husband  made  the  con- 
tract and  incurred  the  indebtedness.  The  other  cases  cited  by 
counsel  for  plaintiff  are  upon  the  question  of  the  pleadings  as 
to  joint  and  several  liabilities. 

The  court  is  of  the  opinion  that  this  question  is  not  involved  in 
the  case  at  bar  and  that  the  authorities  cited,  although  good  law, 
are  not  applicable  to  the  facts  or  pleadings  in  the  case  at  bar. 

For  the  reasons  stated  the  motion  for  a  new  trial  will  be 
overruled  and  a  judgment  entered  upon  the  verdict. 
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CX>NSTRUCTION  OF  ACT  TO  ABOUSH  DANGEROUS 

GRADE  CROSSINGS. 

Cotnmon  Pleas  Court  of  Darke  Ck>unty. 

D.  W.  Stoner  et  al  v.  The  P.,  C,  C.  &  L.  Ry.  Co.  et  al. 

Decided,  December,  1909. 

Crossings — Location  of  Highway  May  he  Changed — Where  that  is  the 
Practical  Method  for  Avoiding  a  Dangerous  Crossing  at  Orade — 
Action  to  Enjoin  Change  May  he  Maintained  hy  Ahutting  Owners 
Appearing  as  Tax-payers,  When — Provision  for  Hearing  as  to  Dam- 
ages— Sections  3337-8  et  seq.,  2304  and  2315  et  seq. 

1.  Where  the  prosecuting  attorney  declines  to  take  action,  owners  of 

abutting  lands  may  petition  for  an  injunction  against  the  abolishing 
of  a  grade  crossing  in  the  manner  proposed. 

2.  The  authority  granted  by  Sections  3337-8  et  seq.,  to  county  commis- 

sioners and  a  railway  company  to  abolish  a  dangerous  railway  cross- 
ing and  substitute  therefor  a  crossing  other  than  at  grade  is  not 
limited  to  the  substitution  of  an  overhead  or  undergrade  crossing 
at  the  point  of  the  old  intersection,  but  a  detour  may  be  made  for 
a  short  distance  in  the  highway  in  order  to  reach  a  more  practical 
location  for  the  new  crossing. 

3.  The  rule  that  where  a  statute  is  incorporated  into  another  by  refer- 

ence, the  effect  is  the  same  as  though  the  provisions  of  the  former 
had  been  re-enacted  into  the  latter  so  far  as  they  form  part  of  the 
second  enactment,  continues  in  force  the  repealed  Sections  2304 
et  seq,  to  and  including  Section  2526,  so  far  as  concerns  the  right 
of  property  owners  to  be  heard  in  proceedings  before  county  com- 
missioners as  to  the  damages  they  will  sustain  if  the  proposed 
plan  for  abolishing  a  grade  crossing  is  carried  out. 

D.  W.  Bowman,  for  plaintiffs. 
C.  B.  Heiserman,  contra. 

Fisher,  J. 

This  is  an  action  by  the  plaintiffs  in  their  individual  right  to 
enjoin  the  defendant  railway  company  and  the  commissioners 
of  Darke  county,  Ohio,  from  proceeding  under  Sections  3337-8-17 
of  the  Revised  Statutes,  to  abolish  two  certain  grade  crossings 
and  in  their  stead  constructing  one  underhead  way. 

The  plaintiffs  allege  the  incorporation  of  the  railway  com- 
pany;  the  ofScial  character  of  the  other  defendants;   that  the 
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defendant  railway  company  is  operating  a  railroad  east  and  west 
through  the  township  of  Jackson  in  said  county  of  Darke;  that 
said  railroad  was  constructed  more  than  fifty  years  ago  and  has 
been  in  operation  ever  since;   that  the  defendant  railway  com- 
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pany  is  now  engaged  in  double  tracking  its  road  through  cer- 
tain sections  in  said  township  described  without  turning  or 
changing  its  line  or  location ;  that  such  improvements  are  perma- 
nent; that  the  improved  county  road  known  as  the  Wenrick 
pike,  running  east  and  west,  is  intersected  by  said  railway  at 
grade;   that  at  or  near  where  said  pike  intersects  said  railroad 
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a  township  road,  known  as  the  Ft.  Recovery  road,  joins  said 
Wenriek  pike  a  little  to  the  east  of  said  intersection,  but  does 
not  extend  south  of  said  pike;  that  said  railroad  also  inter- 
sects at  grade  an  improved  road  known  as  the  Stoner  road, 
which  runs  north  and  south  and  crosses  the  Wenrick  pike  about 
281  feet  north  of  the  point  where  it  crosses  the  railroad  at  grade 
about  1500  feet,  southeast  from  where  the  railroad  crosses  the 
Wenrick  pike;  the  distance  east  from  the  point  where  the  rail- 
road crosses  the  Wenrick  pike  is  about  1330  feet ;  that  as  part  of 
the  plan  of  improving  its  railroad  said  railway  company  in- 
tends to  abolish  both  of  said  road  crossings  by  raising  its  grade 
and  tracks  at  said  points,  whereby  the  Stoner  road  between  said 
railroad  and  the  Wenrick  pike  will  be  wholly  destroyed,  com- 
pelling the  vacation  and  abandonment  of  281  feet  of  said  road. 
That  in  substitution  therefor  said  railway  company  has  con- 
structed on  the  south  side  of  its  right-of-way  a  new  roadway,  the 
south  line  of  such  new  way  being  115  feet  south  and  parallel 
with  the  center  of  said  railway,  and  to  be  sixty  feet  wide,  run- 
ning from  the  point  where  the  railroad  crosses  the  Stoner  road 
northwest  to  a  point  where  it  will  join  the  Wenrick  pike  a  short 
distance  west  of  the  old  crossing.  That  about  midway  between 
the  old  crossings  it  proposes  to  construct  an  undergrade  way 
to  join  the  Wenrick  pike  on  the  north  side  of  said  railroad;  that 
said  railway  company  will  turn  the  Stoner  road  west  on  a  new 
way  and  compel  users  of  the  Stoner  road,  going  north,  to  turn 
west  772  feet  to  the  underhead  way,  pass  out  on  the  underhead 
way  209  feet  to  the  Wenrick  pike,  then  go  east  on  the  Wenrick 
pike  706  feet,  where  they  again  strike  the  Stoner  road ;  that  the 
same  extra  travel  would  be  required  of  persons  coming  south  on 
Stoner  road  and  also  of  persons  coming  west  on  the  Wenrick 
pike  desiring  to  go  south  on  the  Stoner  road;  that  the  same 
extra  travel  would  be  required  of  the  persons  using  the  Ft.  Re- 
covery road  desiring  to  go  west  on  the  Wenrick  pike  or  coming 
east  on  the  Wenrick  pike  desiring  to  use  the  Ft.  Recovery  road ; 
that  the  grade  of  the  underhead  way  will  be  steep,  etc.,  and  that 
by  reason  of  the  elevation  of  the  railroad  above  the  new  road 
on  the  south  side,  cuts,  etc.,  it  will  fill  up  with  snow,  making  it 
impassible. 
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It  is  further  alleged,  in  substance,  that  no  petition  has  been 
filed  with  the  county  commissioners  to  alter,  vacate,  or  turn  the 
location  and  grade  of  said  highway  nor  to  abolish  said  grade 
crossing  by  freeholders,  as  required  by  It^w  (Sections  4661  and 
4655) ;  that  no  proceedings  have  been  had  by  the  commissioners 
authorizing  such  change;  that  said  commissioners  have  not,  by 
resolution,  by  unanimous  vote,  or  otherwise,  declared  the  neces- 
sity or  intent  to  abolish  said  grade  crossings,  as  required  by  Sec- 
tions 3337-817,  nor  has  the  railway  company  taken  any  legal 
steps  to  make  such  change;  that  the  entire  proceedings  on  its 
part  are  unwarranted  and  illegal ;  that  said  highways  are  exceed- 
ingly convenient  and  valuable  and  are  much  used  by  the  public ; 
that  the  plaintiffs  are  freeholders  owning  land  adjacent  to  said 
roads  where  defendants  propose  to  alter,  vacate,  and  turn  said 
roads,  or  near  thereto,  and  whose  lands  have  been  assessed  for 
the  construction  and  maintenance  thereof;  that  said  commis- 
sioners are  making  no  objections  nor  taking  any  steps  to  pre- 
vent said  railway  company  making  such  change,  although  such 
commissioners,  as  individuals,  have  knowledge  of  such  intent; 
that  such  change  is  being  made  against  the  plaintiffs'  protest; 
that  if  said  railroad  is  permitted  to  proceed  to  carry  out  its  plan 
their  lands  will  be  greatly  depreciated  in  value ;  that  said  roads 
will  be  greatly  damaged  and  their  usefulness  impaired;  that 
the  plaintiffs,  as  well  as  the  traveling  public,  will  suffer  great 
inconvenience  and  be  compelled  to  travel  a  much  further  dis- 
tance to  reach  their  destinations  on  said  road;  that  said  new 
way  is  wholly  on  land  owned  or  controlled  by  the  railway  com- 
pany ;  that  the  public  convenience  does  not  require  such  change ; 
that  there  are  other  freeholders,  too  numerous  to  be  made  parties 
hereto,  who  are  similarly  situated  to  the  plaintiffs,  and  plaintiffs 
bring  this  action  on  their  behalf  as  well  as  for  themselves. 

Plaintiffs  ask  an  injunction  against  the  defendants  from  fur- 
ther proceeding  with  said  plans,  and  on  final  hearing  a  man- 
datory order  compelling  the  defendant  railway  company  to  re- 
store said  highways  to  their  former  condition  and  usefulness. 

On  application  Judge  Teegarden  granted  a  temporary  injunc- 
tion as  prayed  for  in  the  petition.  Afterwards  the  plaintiffs 
filed  a  supplemental  petition  to  said  cause,  alleging  in  substance 
that  on  the  30th  day  of  October,  1909,  the  railway  company, 
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representing  to  the  commissioners  that  the  directors  of  said  rail- 
way company  were  of  the  opinion  that  the  security  and  conven- 
ience of  the  public  required  the  abolishment  of  said  grade  cross- 
ingS)  made  request  of  said  commissioners  for  the  abolishment  of 
said  grade  crossings;  that  thereupon,  without  notice  to  the 
plaintiffs  and  without  their  knowledge,  by  unanimous  vote,  the 
defendant  commissioners  passed  the  following  resolution : 

"Be  It  Further  Resolved,  That  the  abolition  of  the  grade 
crossings  known  as  the  Stoner  road  and  as  Wenrick  road  cross- 
ings, and  the  construction  of  a  new  undergrade  crossing  in  lieu 
thereof  and  between  said  road  crossings  be  effected  as  follows: 

**The  crossing  where  the  road,  located  on  the  section  line  be- 
tween Sections  28  and  33,  Jackson  township,  Darke  county,  Ohio, 
crosses  the  railroad  shall  be  vacated  and  abandoned;  and  the 
crossing  on  the  section  line  between  Sections  33  and  34,  Jackson 
township,  Darke  county,  Ohio,  where  the  road  crosses  the  railroad 
shall  be  abandoned. 

-  **A  new  road  shall  be  constructed  connecting  the  public  high- 
ways, located  on  the  section  line  between  Sections  28  and  33  and 
on  the  section  line  between  Sections  33  and  34;  the  south  line 
of  the  new  highway  to  be  115  feet  south  of  and  parallel  with  the 
center  line  of  the  present  main  railway  track  and  said  new  road 
shall  be  60  feet  in  width. 

"Said  new  public  highway  on  the  south  of  said  railroad  shall 
be  connected  with  the  public  highway  on  the  north  of  said  rail- 
way, known  as  the  Wenrick  road,  by  a  new  public  highway  under 
the  railway  tracks  by  means  of  an  undergrade  bridge.  Said 
bridge  shall  be  of  iron  or  steel  of  the  solid  floor  type  and  sup- 
ported by  abutments  of  concrete  masonry,  said  abutments  to  be 
constructed  at  right  angles  to  the  main  track  of  the  railroad. 

"Between  the  abutments  there  shall  be  a  horizontal  width  of 
30  feet  and  a  vertical  clearance  of  12  feet  and  6  inches  between 
the  surface  of  the  highway  and  the  underside  of  the  bridge  super- 
structure. 

"The  grade  of  the  new  road  south  of  said  railroad  from  the 
west  to  the  undergrade  crossing  road  shall  be  approximately 
level,  and  from  said  undergrade  crossing  road  the  grade  of  said 
new  road  shall  be  2  per  cent,  to  its  eastern  limit.  The  grade  of 
the  undergrade  road  from  the  bridge  north  to  the  Wenrick  road 
shall  be  5  per  cent. ;  and  in  no  case  shall  the  grades  of  the  new 
or  changed  public  highways  exceed  five  per  cent. 

"It  will  be  necessary  to  acquire  for  the  location  of  said  new 
road  and  the  change  of  said  highways  parcels  of  land  from  James 
and  David  Ross  and  from  Jonas  Amspaugh. 

"The  abolition  of  said  grade  crossings,  the  construction  and 
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re-location  of  the  public  highways,  the  plan  of  said  undergrade 
crossing  known  as  the  Amspaugh  crossing,  are  shown  in  detail  on 
plan  No.  78-11,  dated,  as  revised,  July  19,  1909,  marked  Exhibit 
**E,"  and  made  a  part  hereof. 

**  And  it  appearing  to  this  board  that  all  of  the  real  estate  nec- 
essary to  the  completion  of  the  improvements  herein  provided 
for  according  to  the  plans  and  specifications  therefor,  has  been 
acquired  by  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company ;  now,  therefore, 

''Be  It  Further  Resolved,  That  said  the  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company  shall  assume  and  pay  the 
entire  cost  of  said  improvement. 

"Be  It  Further  Resolved,  That  the  work  of  construction  of 
said  improvements  shall  be  done  by  and  under  the  control  of  the 
Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company  and 
subject  to  the  approval  and  acceptance  of  this  board. 

''Be  It  Further  Resolved,  That  these  resolutions  be  published 
in  a  newspaper  of  general  circulation  in  this  county,  as  required 
by  law. 


9} 


That  having  adopted  said  resolution,  further  hearing  was  con- 
tinued until  ten  o'clock  a.  m.,  December  6th,  1909;  that  notice 
to  the  owners  of  property  abutting  on  said  improvement  has 
been  given  by  the  publication  of  said  resolution  in  a  newspaper 
etc. ;  that  said  publication  is  the  only  notice  given  of  the  passage 
of  said  resolution ;  that  plaintiffs  are  residents  of  Jackson  town- 
ship ;  that  the  plans  adopted  are  the  same  as  alleged  in  the  pe- 
tition ;  that  if  defendant  railway  company  is  permitted  to  proceed 
with  said  improvements  the  same  injury,  inconvenience  and  de- 
struction of  the  highways  will  accrue  as  in  the  petition  alleged ; 
that  such  improvement  will  not  give  the  traveling  public  as  good 
roads  as  now  exist ;  that  no  accident  has  occured  at  said  crossing 
since  the  construction  of  said  railroad;  that  said  resolution  was 
adopted  by  virtue  of  Sections  3337-8-17  of  the  Revised  Statutes 
of  Ohio  (b.  L.  90,  page  359). 

That  said  defendants  are  without  authority  under  said  a<;t 
to  wholly  destroy  said  Stoner  road  between  said  railroad  and 
the  Wenrick  pike  and  compel  the  vacation  and  abandonment  of 
such  part  for  public  travel;  are  without  authority  to  turn  and 
change  the  location  and  grade  of  said  highway  as  provided  in  said 
resolution ;  that  said  act,  in  so  far  as  it  attempts  to  confer  power 
upon  said  commissioners  to  so  do  without  notice  and  opportunity 
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given  plaintiffs,  as  tax-payers,  to  be  heard  and  to  have  their 
damage  ascertained,  is  unconstitutional  and  the  proceedings  are 
void. 

An  additional  order  of  injunction  is  asked  and,  on  applica- 
tion, a  temporary  restraining  order  was  granted. 

Before  the  filing  of  the  supplemental  petition  the  defendants 
had  filed  to  the  original  petition  a  demurrer,  and  since  filing 
the  supplemental  petition  have  filed  a  motion  to  dissolve  the 
temporary  injunction  originally  granted  and  also  the  restrain- 
ing order  granted  in  the  supplemental  petition. 

The  defendants  insist  that  the  plaintiffs  can  not  maintain  the 
suit,  either  on  their  own  behalf  as  individuals,  or  on  behalf  of 
the  public. 

Counsel  for  plaintiffs  ask  leave  of  the  court  to  amend  their 
petition  so  as  to  show  that  request  was  made  of  the  prosecuting 
attorney  to  bring  this  suit,  which  was  refused,  and  plaintiffs 
bring  such  suit  on  behalf  of  the  public  as  well  as  their  own  behalf. 
This  leave  to  amend  the  court  grants. 

It  seems  clear  to  tha  court  that  the  original  petition,  standing 
alone,  stated  a  good  cause  of  action,  warranting  the  interference 
of  the  court  by  injunction,  and  the  plaintiffs,  if  not  for  them- 
selves, certainly  for  the  public,  had  a  right  to  maintain  the 
action.  . 

The  allegations  in  the  petition  being  admitted  as  true,  the  pro- 
ceedings by  the  defendant  railway  company  were  wholly  without 
warrant  in  law  and  the  demurrer  was  not  well  taken. 

The  filing  of  the  supplemental  petition,  however,  changes  the 
entire  complexion  of  the  case,  and  it  must  be  determined  upon  the 
facts  alleged  in  the  petition  and  supplemental  petition. 

It  now  appears  from  the  pleading  that  the  defendants  are 
proceeding  under  the  act  entitled  **An  act  to  abolish  dangerous 
grade  crossings"  (0.  L.  Vol.  90,  page  359,  Sections  3337-8-17, 
Revised.  Statutes) ,  and  that  so  far  as  they  have  proceeded  the 
proceedings  are  regular  and  in  compliance  with  such  act,  and  the 
demurrer  will  be  treated  as  a  motion  to  dissolve  the  orders. 

While  there  may  be  some  question  as  to  the  legal  capacity  of 
the  plaintiffs,  showing  no  injury  other  than  that  suffered  by  the 
general  public,  that  is,  the  inconvenience  experienced  by  them  in 
common  with  all  the  rest  of  the  members  in  the  community  to 
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maintain  this  suit  on  their  behalf  as  individuals,  I  think  there 

is  no  doubt  that  under  the  amendment  permitted  by  the  court, 

of  their  right  to  maintain  the  action  as  tax-payers,  the  prosecu-  *| 

ting  attorney,  on  request,  having  refused  to  bring  the  suit.  Pierce  \ 

V.  Hagans,  79  0.  S.,  9. 

The  plaintiffs  have  and  will  have  free  access  to  all  their  land 
by  the  highways.  The  burden  that  in  going  in  some  directions 
they  may  bfe  obliged  to  go  somewhat  further  than  they  otherwise 
would  is  alike  common  to  all  the  public  traveling  these  roads, 
and  the  fact  of  the  proximity  of  their  land  to  the  roads  does  not 
make  the  damage,  if  any,  peculiar  or  specific  to  them.  It  is  of 
like  kind  to  the  public. 

If  the  proceedings  of  the  commissioners  and  the  railway  com- 
pany are  illegal  and  the  contract  about  to  be  entered  into  unlaw- 
ful, certainly,  as  tax-payers  affected  by  the  unlawful  proceeding 
and  contract,  they  have  a  right  to.  be  heard. 

It  is  claimed  on  the  part  of  the  plaintiffs  that  the  act  is  un- 
constitutional and  all  proceedings  thereunder  are  void,  and 
counsel  have  filed  a  very  full  and  exhaustive  brief  in  support  of 
their  contention.  In  maintenance  of  their  proposition  it  is  in- 
sisted by  the  plaintiffs: 

First,  that  Section  1  of  the  act  (0.  L.  90,  page  359,  Section 
3337-8  of  the  Revised  Statutes)  grants  no  power,  either,  directly 
or  by  implication,  to  the  commissioners  or  the  railway  company 
to  vacate  any  portion  of  any  public  highway  or  change  or  turn  a 
public  highway  or  build  a  new  way;  or  to  abolish  grade  cross- 
ings and  substitute  underhead  or  overhead  crossings  in  lieu  there- 
of, save  at  the  point  of  the  old  intersection ;  that  the  commis- 
sioners have  turned  and  changed  the  location  of  the  Stoner  road 
by  turning  it  over  the  new  way ;  that  by  their  order  that  portion 
of  the  Stoner  road  north  of  the  railroad  to  the  point  where  it 
intersects  with  the  Wenrick  pike  will  be  vacated;  that  such 
change  of  location  and  turn  of  the  Stoner  road  and  the  vacation 
of  that  portion  of  the  Stoner  road  can  only  be  done  under  and 
by  virtue  of  the  statute  relating  thereto ;  that  the  provisions  of  i 

the  statutes  regulating  this  authority  delegated  to  the  commis- 
sioners must  be  strictly  construed. 

Second,  that  the  Legislature,  having  by  an  act  passed  October 
20th,  1902,  entitled  ''An  act  to  provide  for  the  organization  of 
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cities,"  etc.  (0.  L.  96,  page  20,  repealed,  Sections  2304  and  2315 
and  Sections  2316  up  to  and  including  Section  2326  of  the  Re- 
vised Statutes),  mentioned  in  Sections  2  and  8  of  said  act  to 
abolish  grade  crossings,  there  is  no  provision  whereby  the  plaint- 
iffs can  be  heard  on  the  question  of  damages  or  damages  assessed. 

That  the  control  of  public  highways  is  in  the  Legislature,  and 
that  the  Legislature  may  delegate  this  control  to  the  county  com- 
missioners or  other  public  oflScials,  and  that  such  delegated  con- 
trol must  be  exercised  by  such  officials,  in  the  manner  directed 
by  the  law-making  power,  must  be  conceded,  but  it  does  not 
follow  that  the  Legislature  may  not  provide  different  ways  as 
to  the  turning  or  alteration  of  roads  in  order  to  carry  out  its  main 
purpose  and  object. 

It  must  be  conceded  also  that  the  Legislature  has  power  to 
enact  all  needful  laws  to  prevent  accidents  and  to  provide  as 
well  for  the  convenience,  as  the  safety  of  the  public  while  travel- 
ing on  highways,  crossings  railroads,  or  while  being  transported 
on  the  cars  of  railroad  companies. 

To  this  end,  if  by  the  increase  of  the  amount  of  travel  at 
a  grade  crossing,  or  the  number  of  trains  running  over  the  rail- 
road, or  by  changes  in  the  manner  of  running  trains,  or  of  the 
mode  of  travel  on  highways,  or  if  by  reason  of  any  other  change 
of  circumstances,  the  Legislature  should  deem  it  best  for  the 
public  interest  and  safety  that  a  grade  crossing  should  be  abol- 
ished and  it  became  necessary,  in  order  to  accomplish  that  pur- 
pose, that  a  road  should  be  turned  or  changed  or  altered,  it 
would  be  within  the  constitutional  authority  of  the  Legislature 
to  forbid  the  continuance  of  the  crossing,  and  require  its  change 
and  to  do  such  things  as  would  be  necessary  to  accomplish  that 
purpose. 

It  must  be  conceded  that  the  object  and  the  purpose  of  the 
Legislature,  by  this  act,  was  to  abolish  dangerous  grade  cross- 
ings, not  to  vacate  or  turn  a  public  road. 

Section  1  of  the  act  provides: 

'*Thatifthe  •  •  *  commissioners  of  any  county  in  which 
outside  of  any  municipal  corporation,  a  railroad  or  railroads  and 
any  public  road  or  highway  cross  each  other  at  grade,  and  the 
directors  of  the  railroad  company  or  companies  are  of  the  opin- 
ion that  the  security  and  convenience  of  the  public  requires 
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that  alterations  shall  be  made  in  such  crossings  or  in  the  ap- 
proaches thereto,  or  in  the  location  of  the  railroad  or  railroads 
or  of  the  public  way,  or  any  grades  thereof,  so  as  to  avoid  a 
crossing  at  grade,  or  that  such  crossing  should  be  discontinued 
with  or  without  building  a  new  way  in  substitution  therefor,  and 
if  they  agree  as  to  the  alterations  which  should  be  made,  such 
alterations  should  be  made  in  the  following  manner."    •    •    • 

Section  2  provides: 

''When  it  is  deemed  necessary  •  *  •  by  any  county  to 
join  with  any  railroad  company  or  companies  in  the  alteration  or 
abolition  of  any  grade  or  other  crossings  *  •  •  the  commis- 
sioners of  the  county,  by  unanimous  vote  of  all  the  members 
thereof,  shall,  by  resolution,  declare  such  necessity  and  intent, 
and  shall  state  in  such  resolution  the  manner  in  which  the  altera- 
tions in  the  crossing  are  to  be  made,  giving  the  method  of  con- 
structing the  new  crossing  with  the  grades  for  the  railroad  or 
railroads  and  the  public  way  or  ways. 


>7 


Section  3  provides,  in  substance : 

*'The  time  when  the  commissioners  shall  hear  and  determine 
whether  the  proposed  improvement  shall  be  proceeded  with.  If 
proceeded  with,  the  necessary  resolution  by  the  commissioners, 
setting  forth  the  plans  and  specifications  of  the  proposed  altera- 
tion and  inprovement,"  etc. 

Section  8  provides  for  the  assessment  and  determination  of 
damages. 

These  statutes  must  be  read  and  construed  in  view  of  the 
obvious  purpose  to  do  away  with  grade  crossings  as  far  as  pos- 
sible.   E,  <&  A,  F.  R.  Co.  V.  Co.  Commrs.,  116  Mass.,  73-76. 

It  seemis  to  the  court  that  this  act  expressly  contemplates 
that  it  may  be  necessary  to  make  an  alteration  in  the  location 
of  the  public  way.     Clearly  some  change  of  necessity  must  be 

made. 

There  is  nothing  in  the  statute,  either  in  direct  language  or  by 
implication,  that  requires  the  keeping  strictly  within  the  exist- 
ing highway. 

The  construction  asked  by  the  plaintiffs,  that  the  new  crossing 
must  be  at  the  old  intersection,  is  too  narrow  and  unwarranted 
by  the  language  used. 

The  language  of  the  statute  seems  to  the  court  broad  enough 
to  admit  of  a  larger  and  more  liberal  construction  than  this. 
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The  statute  provides  where  the  security  and  public  convenience 
require,  alterations  shall  be  made  in  such  crossings  or  the  pub- 
lic way — ^there  could  be  no  alternative  if  confined  to  the  exact 
point  of  intersection. 

To  adopt  the  construction  insisted  upon  by  the  plaintiffs,  no 
grade  crossing  could  be  abolished  where  a  new  underhead  or 
overhead  crossing  could  not,  by  reason  of  the  situation  or  other 
circumstances,  be  constructed  at  the  old  intersection,  no  matter 
how  dangerous  and  unsafe  such  grade  crossing  might  be. 

I  am  clearly  of  the  opinion  that  under  this  act  the  commis- 
sioners, together  with  the  railway  company,  have  the  power, 
when  in  their  opinion  it  becomes  necessary  in  order  to  carry  out 
the  obvious  purpose  of  the  act,  to  turn  a  road  for  a  short  distance 
wholly  outside  of  its  original  location.  This  power,  however,  in 
general  terms,  should  be  limited  and  not  extended  further  than  to 
do  what  was  reasonably  necessary  to  accomplish  the  purpose,  in 
view  of  the  situation  and  all  the  other  circumstances  surrounding 
the  improvement ;  and  where  so  exercised,  the  fact  that  the  loca- 
tion of  a  road  is  so  changed  that  the  original  highway  is  not 
again  entered  save  by  and  over  another  way,  would  not  of  itself 
be  ground  of  interference  by  a  court. 

Some  reasonable  descretion  and  flexibility  to  the  power  of  the 
commissioners  must  of  necessity  be  given,  as  each  case  must  be  de- 
termined by  its  own  circumstances. 

On  a  careful  examination  of  the  resolution  passed  by  the  com- 
missioners, the  court  is  unable  to  find  anything  in  it  which,  in 
terms  or  by  implication,  discontinues  or  vacates  any  part  of  the 
Stoner  road,  and  such  order  will  not  and  can  not  have  the  effect, 
by  implication,  or  otherwise,  to  discontinue  any  part  of  such 
road  except  such  as  is  necessarily  discontinued  by  giving  up  of 

the  crossing. 

The  order  that  an  alteration  be  made  in  the  crossing  so  that  H 
shall  not  be  at  grade,  necessarily  implies  a  discontinuance  of  so 
much  of  the  road  as  is  in  the  location  of  the  railroad ;  and  there 
is  nothing  in  the  pleadings  to  show  an  intention  of  discontinuing 
anything  further,  and  I  find  nothing  in  the  record  to  show  that 
the  change  contemplated  is  any  greater  than  is  necessary  in  order 
to  do  away  with  the  crossing  at  grade. 
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There  is  no  suggestion  that  any  simpler  scheme  wonld  have 
been  practicable.  The  argument  addressed  has  been  merely  that 
the  authority  given  by  the  statute  does  not  extend  so  far  as  to 
warrant  the  change  which  is  proposed. 

The  language  employed  by  the  Legislature  in  this  act  is  exactly 
the  same  as  employed  by  the  Legislature  in  the  Massachusetts 
act.  The  Supreme  Court  of  Massachusetts,  in  quite  a  numiber  of 
cases,  have  had  this  statute  under  consideration  and  in  all  cases 
they  have  maintained  the  power  of  the  commissioners  to  do  all 
things  reasonably  necessary  in  order  to  make  a  safe  and  conveni- 
ent overhead  or  underhead  crossing,  even  to  departing  reasonable 
distances  from  an  existing  highway.  Smith  v.  Boston,  7  Gushing, 
25^1  Chandler  v.  B.  R,  Commrs.,  141  Mass.,  208;  Davis  v.  Co, 
Commrs,,  153  Mass.,  218 ;  Norwood  v.  N,  Y.  tfe  New  Eng.  B,  R. 
Co.,  161  Mass.,  259 ;  In  re  Newton,  Petitioner,  172  Mass.,  5. 

The  second  proposition  contended  for  by  the  plaintiffs  is  that 
no  provision  is  made  whereby  the  plaintiffs  can  be  heard  in  refer- 
ence to  the  damages  sustained.  That  the  repeal  of  Sections  2304, 
2315,  2316,  to  and  including  2326,  Revised  Statutes  of  Ohio, 
have  deprived  them  of  any  remedy. 

It  is  a  well  known  rule  of  statutory  construction  that  where 
a  statute  is  incorporated  in  another  by  reference  the  effect  is  the 
same  as  if  provisions  of  the  former  were  re-written  in  the  latter 
for  all  purposes  of  the  latter  statute;  and  the  repeal  of  the 
former  statute  does  not  repeal  its  provisions  so  far  as  they  have 
been  incorporated  in  the  act  which  is  not  repealed.  Sutherland's 
Statutory  Constructions,  Section  257. 

Mr.  Endlich,  in  his  work,  says: 

**  Where  the  provisions  of  a  statute  are  incorporated  by  refer- 
ence in  another  and  the  earlier  statute  is  afterwards  repealed,  the 
provisions  so  incorporated  o})viously  continues  in  force  so  far  as 
they  form  part  of  the  second  enactment. ' '  Endlich  on  Interpre- 
tation of  Statutes,  492. 

It  will  be  observed  that  Sections  2304  and  2315  are  made  part 
of  Section  2  of  the  act  by  direct  reference  and  incorporation,  and 
that  Sections  2316  to  2326  inclusive  are  made  part  of  Section  8  of 
the  act  by  direct  adoption. 
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The  court  is  of  the  opinion  that  these  sections,  so  far  as  the 
act  to  abolish  grade  crossings  is  concerned,  are  still  in  force  and 
are  applicable  in  all  cases  where  the  proceedings  are  before  the 
county  commissioners. 

The  court  finds  nothing  in  the  present  case  warranting  the 
court  to  interfere  by  injunction  on  account  of  an  unreasonable 
and  unnecessary  abuse  of  the  power  of  the  commissioners  in  mak- 
ing the  change,  and  the  temporary  injunction  heretofore  granted 
and  the  restraining  order  will  be  dissolved  and  the  petition  dis- 
missed at  the  costs  of  the  plaintiffs. 


PROSECUTION  AGAINST  FEEDING  WET  DISTILLERY 

WASTE  TO  COWS. 

Conmion  Pleas  Court  of  Hamilton  County. 
Martin  Herzog  v.  The  State  op  Ohio. 

Decided,  January  20,  1910. 

Regulation  of  the  Sale  of  Milk — Constitutionality  of  the  Act — Prohibit- 
ing the  Feeding  of  Wet  Distillery  Waste  to  Milch  Cows — Venue — 
99  0.  L.,  2S9. 

1.  Venue  is  not  laid  by  locating  the  offense  on  a  certain  city  street, 

or  as  having  been  committed  "on  the  West  Fork  road,  near  Cole- 
rain  pike,"  without  adding  the  county  and  state. 

2.  The  statute  forbidding  the  sale  of  milk  from  cows  fed  on  wet  dis- 

tillery waste  is  not  unreasonable  in  its  provisions,  and  being 
clearly  within  the  power  of  the  Legislature  to  pass,  is  constitu- 
tional. 

3.  Moreover  it  is  not  void  for  uncertainty,  inasmuch  as  the  prohibition 

is  absolute,  rather  than  against  an  indefinite  but  not  free  use  of 
this  waste  as  feed  for  milch  cows. 

Joseph  S.  Oraydon,  for  plaintijff. 
Herron,  Gatch  <fe  James,  contra. 

O'CONNELL,  J, 

A  number  of  defendants  below  were  tried  for  the  same  offense 
and  each  brings  his  case  into  this  court  for  review.  Each  de- 
fendant below  was  arrested  through  an  affidavit  charging  him 
with  having  in  his  possession  and  custody,  with  intent  to  sell, 
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milk  from  cows  fed  on  **wet  distillery  waste";  this  being  in  con- 
travention of  the  statutes  of  Ohio  '*to  regulate  the  sale  of  milk." 

From  the  record  disclosed  by  the  bills  of  exceptions,  the  judg- 
ments should  be  reversed  for  failure  to  prove  the  venue.  There 
is  no  evidence  that  the  possession  was  had  or  that  the  sales  took 
place  in  Hamilton  county,  Ohio.  In  some  cases,  the  place  of  sale 
and  arrest  is  not  mentioned;  in  others  certain  streets  are  men- 
tioned. The  court  can  not  take  judicial  notice  of  the  fact  that 
**West  Fork  road,  near  Colerain  pike"  is  in  Hamilton  county, 
Ohio.  That  is  not  a  *'faot  of  such  general  public  history"  as 
to  require  no  proof.  The  names  of  city  streets  are  frequently 
changed  by  ordinance.  *  Nor  is  it  a  matter  of  *'such  general  and 
public  notoriety  that  every  one  may  fairly  be  presumed  to  be 
acquainted  with  them."  For  authorities  see  Chasers  Siepens' 
Digest  of  the  Laws  of  Evidence,  2d  Edition,  Part  II,  Chapter  VII. 

These  were  criminal  prosecutions  and  it  is  fundamental  that 
in  all  criminal  prosecutions  the  venue  must  be  proven. 

But,  as  at  the  hearing  certain  other  questions  were  raised 
which  are  brought  here  for  review,  they  will  be  passed  upon  also. 

In  addition  to  the  question  of  venue,  plaintiffs  in  error  raise 
the  further  contention  that  the  statute  referred  to  is  unconstitu- 
tional for  various  reasons  which  they  assign.  Further,  that  the 
dairymen  and  milk  vendors  are  unable  to  determine  from  the 
statute  under  which  the  prosecutions  are  had,  whether  they  are 
prohibited  from  using  the  wet  distillery  waste  entirely,  or  only 
partially,  and  if  so  in  what  proportions.  Hence,  they  claim  the 
statute  is  void  for  uncertainty. 

The  statute  is  plain.    It  provides,  99  0.  L.,  pp.  239,  240: 


Section  1.  **That  whoever  by  himself  or  by  his  servant  or 
agent,  or  as  the  servant  or  agent  of  any  other  person,  sells,  ex- 
changes or  delivers,  or  has  in  his  custody  or  possession  with  in- 
tent to  sell  or  exchange  or  expose  or  offers  for  sale  or  exchange 
adulterated  milk,  or  milk  to  which  water  or  any  foreign  sub- 
stance has  been  added,  or  milk  from  cows  fed  on  wet  distillery 
waste,  or  starch  waste,  or  from  cows  kept  in  a  dairy  or  place 
which  has  been  declared  to  be  in  an  unclean  or  unsanitary  con- 
dition by  certificate  of  any  duly  constituted  board  of  health  or 
duly  qualified  health  officer,  within  the  county  in  which  said 
dairy  is  located,  or  from  diseased  or  sick  cows,  •  •  •  shall 
be  punished,"  etc. 
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It  absolutely  prohibits  the  use  of  **wet  distillery  waste"  as 
an  article  of  food  for  cows.  The  Legislature  acting  strictly 
within  its  constitutional  limitations  in  legislating  for  the  public 
health,  has  declared  that  it  shall  be  unlawful  to  offer  for  sale 
milk  from  cows  fed  on  wet  distillery  waste.  If  its  use  in  com- 
bination with  other  substances  is  to  be  permissible,  the  permission 
must  be  obtained  from  the  law-making  body  and  not  from  the 
courts.  If  the  Legislature  finds  on  investigation  that  when  com- 
bined with  certain  other  foods,  wet  distillery  waste  is  not  in- 
jurious, they  can  permit  its  use  in  such  manner  and  form  and 
percentage  as  they  see  fit.  But  as  the  law  now  stands,  it  pro- 
hibits its  use,  and  it  is  not  the  province  of  a  court  to  usurp  the 
province  of  the  Legislature  in  matters  of  legislation  such  as 
this,  and  to  say  that  under  certain  circumstances  the  use  of  wet 
distillery  waste  may  or  may  not  be  permissible.  If  it  is  con- 
stitutional .to  pass  such  a  statute,  the  use  of  wet  distillery  waste 
must  be  interdicted  entirely.  It  would  lead  to  hopeless  con- 
fusion in  the  law  were  each  court  to  attempt  to  set  up  a  stan- 
dard or  percentage  of  wet  distillery  waste  which  might  possibly 
be  used  without  having  seriously  detrimental  effect  on  the  milk. 

In  a  number  of  other  states  having  similar  statutes,  the  same 
objections  raised  to  the  constitutionality  of  such  statutes  have 
been  raised  by  milk  dealers  and  passed  upon  by  the  courts.  The 
constitutionality  of  such  similar  statutes,  prohibiting  the  sale  of 
milk  from  cows  fed  on  **wet  distillery  waste"  have  been  sus- 
tained by  the  Supreme  Court  of  the  United  States.  See  St,  John 
V.  New  York,  201  U.  S.,  633,  where  Item  5  of  Section  20  of  the 
statute  under  consideration  provided  that  the  term  adulter- 
ated milk,  when  so  used,  means: 

5.  **Milk  drawn  from  animals  fed  on  distillery  waste  or  any 
substance  in  a  state  of  fermentation  or  putrification  or  any  un- 
healthy food." 

Such  statutes  have  also  been  sustained  in  New  York  and 
elsewhere.     See  People  v.  Cipperly,  101  N.  Y.,  634. 

In  the  opinion  which  the  court  of  appeals  in  that  case  adopted 
as  its  own,  we  find  the  following  language  (44  New  York 
Supreme  Court,  p.  326) : 


, 
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'*It  is  very  plain  that  the  courts  have  nothing  to  do  with  the 
question  of  the  wisdom,  or  even,  according  to  our  courts,  with 
the  natural  justice  of  any  particular  law.  Courts  can  not  say 
that  the  Legislature  has  the  constitutional  power  to  pass  a 
judicious  law  to  regulate  the  sale  of  articles  of  food,  but  have 
no  constitutional  power  to  pass  an  injudicious  law  on  that  sub- 
ject. It  has  been  said  with  truth  that  *the  courts  must  be  able 
to  see  that  it  has  at  least  in  fact  some  relation  to  public  health ; 
that  the  public  health  is  the  end  aimed  at  and  that  it  is  appro- 
priate and  adapted  to  that  end.'  "  {In  re  Jacobs,  31  Ala.  L. 
J.,  84.) 

**Now,  an  examination  of  the  present  law  clearly  shows  that 
it  relates  to,  and  is  appropriate  to  promote  the  public  health. 
Whether  its  details  are  wise  we  do  not  know.  But  its  object 
is  evident  and  it  is  good.  Its  first  section  forbids  the  sale  of 
unclean,  impure,  unhealthy  and  unwholesome  milk.  Its  thir- 
teenth declares  that  milk  drawn  from  animals  fed  on  distillery 
waste  shall  be  declared  unwholesome." 

Owing  to  its  universal  use,  particularly  by  infants  and 
children,  there  is  no  food  product  of  which  greater  care  should 
be  taken,  or  which  more  concerns  the  public  health  than  milk. 
The  Legislature  has  seen  fit  to  pass  an  act  regulating  the  sale  of 
that  product.  And  in  its  deliberations  it  has  determined  that 
milk  produced  under  certain  conditions  is  detrimental  to  the 
public  health  and  its  sale  should  be  prohibited. 

The  statute  being  clearly  within  the  power  of  the  Legislature 
to  pass,  it  is  not  within  the  province  of  the  courts  to  change, 
alter  or  amend  it  to  make  it  more  reasonable  to  the  dairymen 
or  dealers  affected,  or  more  to  their  liking.  Nor  is  it  within 
the  province  of  the  court  to  interpret  it  in  any  language  other 
than  the  plain  language  of  the  statute  itself.  It  prohibits  the 
sale  of  milk  from  cows  fed  on  wet  distillery  waste.  This  stat- 
ute is  not  unreasonable,  and  it  is  clearly  within  the  power  of 
the  Legislature  to  pass,  and  therefore  constitutional.  But  the 
judgment  of  the  mayor  must  l)e  reversed  for  error  in  the  mat- 
ter of  venue  pointed  out  above. 
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STATUS  OF  COMMON  LAW  MARRIAGES  IN  OHIO. 

Ck)urt  of  Insolvency  of  Hamilton  County. 

LoRA  MusTAiN  Drach  v.  Louis  Drach  et  al. 

Decided,  February  17,  1910. 

Divorce  and  Alimony — Validity  of  Common  Law  Marriages  in  Ohio — 
Proof  Necessary  to  Establish  a  Common  Law  Marriage — Publicity 
and  Reputation  as  Bearing  on  the  Question  of  Intent — Proof  of 
Contract  of  Marriage  by  Direct  Evidence  as  Distinguished  from 
Presumptive  Proof  Arising  from  the  Acts  of  the  Parties. 

1.  A  common  law  marriage  is  a  valid  marriage  in  Ohio. 

2.  A  marriage  contract,  reduced  to  writing  and  signed  and  followed 

by   cohabitation,   reputation   and   publicity,   constitutes   an   indis- 
putable common  law  marriage. 

3.  The  binding  character  of  such  a  marriage  is  not  affected  by  proof 

that  the  wife  had  previously  sustained   a  meretricious   relation 
with  another  man. 

Max  Levy,  for  plaintiff. 
Bolshiger  &  Kapp,  contra. 

Warner,  J.  (orally). 

In  this  case  the  plaintiff  has  sued  for  divorce  and  alimony, 
alleging  as  grounds  extreme  cruelty  and  gross  neglect  of  duty. 

She  alleges  in  her  petition  a  common  law  marriage  on  the  17th 
day  of  January,  1906,  and  cohabitation  thereafter  for  some- 
what over  three  years. 

As  substantiating  the  grounds  for  divorce  and  alimony  she 
alleges  desertion  on  the  part  of  the  defendant,  Louis  Drach, 
when  at  one  time  she  asked  him  to  refund  to  her  certain  monies 
which  she  alleged  she  had  given  to  him.  She  also  alleges  a  con- 
spiracy between  her  husband  and  a  man  by  the  name  of  Reilley, 
I  think,  by  which  she  was  sent  to  California  and  left  there 
without  means;  that  she  has  been  arrested  without  warrant 
and  without  right  at  the  instigation  of  her  husband,  and  cer- 
tain other  allegations  are  made  which,  if  shown  to  be  true,  would 
doubtless  constitute  gross  neglect  of  duty. 
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The  first  question  raised  in  this  case  relates  to  the  matter  of 
common  law  marriages  in  this  state,  and  it  is  claimed  that 
possibly  there  is  some  doubt  as  to  whether  a  common  law  mar- 
riage is  valid  in  Ohio. 

I  shall  not  take  any  time  to  discuss  that  question,  for  I  am 
satisfied  from  the  decisions  of  the  Supreme  Court  of  Ohio  in  two 
cases,  the  Carmichael  case  in  the  12th  0.  S.,  and  the  Duncan 
case  in  the  10th  0.  S.,  that  common  law  marriages  in  Ohio  are 
recognized  by  the  law  of  this  state. 

As  the  common  law  is  the  foundation  of  the  law  of  fthe  state 
of  Ohio,  it  follows  that  until  the  Legislature  in  its  wisdom  de- 
clares against  the  validity  of  common  law  marriages  that  they 
must,  when  proven,  be  enforced  by  the  courts  of  the  state. 

The  serious  question  that  has  been  presented  in  this  case  arises 
upon  the  contention  that  no  common  law  marriage  is  shown  by 
the  evidence  as  presented  to  the  court. 

There  are  two  ways  in  which  a  common  law  marriage  may  be 
shown.  One  is  specified  in  the  statute  on  divorce  and  alimony 
in  this  state  wherein  it  is  enacted  that  proof  of  cohabitation  and 
reputation  may  be  given,  and  may  be  sufficient  in  the  opinion  of 
the  court  to  establish  marriage  and  justify  subsequent  divorce. 
This  is,  perhaps,  the  usual  way  in  which  common  law  marriages 
are  determined  to  exist. 

It  will  be  observed  that  where  the  proof  relates  to  cohabita- 
tion and  reputation  that  evidence  is  not  introduced  of  the  original 
contract,  but  the  original  contract  is  assumed  and  presumed  to 
exist  from  the  fact  of  cohabitation  and  reputation,  and  this  kind 
of  evidence  being  purely  presumptive  may  be  rebutted  by  other 
evidence,  and  when  this  occurs  it  becomes  the  duty  of  the  court 
under  such  circumstances  to  determine  whether  or  not  under  all 
the  evidence  a  common  law  marriage  should  be  presumed  to  exist 
in  the  case. 

The  other  mode  of  showing  the  existence  of  a  common  law 
marriage  is  to  prove  the  contract  by  direct  evidence  thereof,  and 
when  the  contract  is  proven,  clearly  and  decidedly,  no  evidence 
under  the  common  law  is  required  as  to  subsequent  cohabitation 
or  reputation  to  establish  such  contract. 
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Bouvier  defines  a  common  law  marriage  as  follows : 

**At  common  law  no  particular  form  of  words  or  ceremony  was 
necessary.  Mutual  assent  to  the  relation  of  husband  and  wife 
was  sufficient.  Any  words  importing  a  present  assent  to  being 
married  to  each  other  were  sufficient  evidence  of  the  contract.'' 

And  Mr.  Kent  in  his  Commentaries  says : 

**If  the  contract  be  made  per  verba  de  presenti,  and  remains 
without  cohabitation,  it  amounts  to  a  valid  marriage." 

And  Chief  Justice  Folger  of  the  New  York  Court  of  Appeals  in 
1880  held : 

'  *  A  man  and  a  woman  who  are  competent  to  marry  each  other 
— without  going  before  a  minister  or  a  magistrate,  without  the 
presence  of  any  person  or  a  witness,  with  no  previous  public 
notice  given,  with  no  form  of  ceremony,  civil  or  religious,  and 
with  no  record  or  written  evidence  of  the  act  kept,  and  merely 
by  words  of  present  contract  between  them — may  take  upon  them- 
selves the  relation  of  husband  and  wife  and  be  bound  to  them- 
selves, and  the  state,  and  society.'* 


These  eminent  authorities  establish  beyond  a  doubt  what  the 
common  law  of  the  United  States  is  as  to  marriage. 

No  doubt  has  been  thrown  upon  these  definitions  by  any  de- 
cision in  the  state  of  Ohio  except,  perhaps,  the  case  of  Car- 
michael  v.  State,  in  the  12th  0.  S. ;  but  that  was  a  criminal 
case  in  which  the  party  being  charged  with  bigamy  was  on 
trial,  and  remembering  the  well  known  rules  of  evidence  and 
law  applicable  to  criminal  cases,  it  is  at  least  doubtful  whether 
the  same  rule  would  apply  in  cases  of  this  kind. 

In  that  case  the  only  doubt  thrown  upon  the  definitions  quoted 
was  the  statement  of  the  court  that  publicity  and  reputation  were 
material  in  showing  the  intent  of  the  parties  to  establish  the 
relation  of  husband  and  wife,  and  as  in  criminal  cases  the  in- 
tent is  always  a  matter  to  be  determined  the  court  well  may  have 
said  what  it  did  say  in  regard  to  that  point  without  intending 
any  conflict  with  said  authorities. 

But  in  that  case  there  was  actual  publicity  followed  by  long 
cohabitation.     The  party  who  was  indicted  was  found  guilty 
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of  bigamy  upon  evidence  that  a  common  law  marriage  had  taken 
place  first  and  that  a  statutory  marriage  had  taken  place  after- 
wards during  the  life  of  the  wife  by  the  first  marriage. 

Some  doubt  may  perhaps  have  been  thrown  upon  the  ques- 
tion as  to  the  necessity  of  cohabitation  and  reputation  by  the 
Bates  case  in  one  of  our  circuit  counts,  but  it  is  not  sufScient 
to  have  overturned  the  common  law  rule  so  well  established  in 
this  country.  It  is  a  mere  doubt  at  best,  and  until  the  Legisla- 
ture of  the  state  speaks  the  rule  as  quoted  can  not  be  considered 
as  abrogated. 

I  speak  of  this  simply  for  the  purpose  of  clearing  away  some 
of  the  confusion  that  has  crept  into  the  reports  by  a  failure  to 
observe  the  clear  distinction  between  proof  of  the  contract  by 
direct  evidence  thereof,  and  presumptive  proof  of  the  contract 
by  the  acts  of  the  parties  thereafter. 

Marriage  under  the  common  law  is  a  civil  contract,  and  is  sub- 
ject of  course  to  the  usual  rules  which  apply  to  contracts  be- 
tween parties — strictly  construed  in  the  case  of  marriage,  which 
is  regarded  as  a  more  impM)rtant  and  sacred  contract  than  others. 

Now  coming  to  the  facts  in  this  case,  was  there  a  common  law 
marriage  within  the  definitions  which  I  have  given  and  within  the 
purview  of  the  law  as  it  has  been  adminisrt:ered  in  the  state  of 
Ohio? 

The  defendant,  Drach,  had  known  the  plaintiff  for  some 
time  prior  to  this  alleged  marriage.  He  had  followed  her  to  Cali- 
fornia where  she  had  gone  attending  to  the  turf  matters  in  which 
she  was  interested,  her  race  horses  and  matters  connected  there- 
with, and  after  he  reached  California  he  put  up  at  the  same 
hotel  as  the  plaintiff  and  shortly  thereafter  proposed  marriage. 
He  did  this  more  than  once.  He  urged  the  plaintiff  to  marry 
him,  and  the  fact  that  he  repeated  the  requests  gives  point  to 
the  statement  of  the  plaintiff  that  she  at  first  refused.  She 
says  that  he  said  that  he  would  commit  suicide,  and  in  that  way 
publish  her  to  the  world  if  she  did  not  marry  him.  He  denies 
the  suicide  threat  but  admits  that  he  did  several  times  ask  her 
to  marry  him.  There  is  no  dispute  about  this.  Finally  it  ap- 
pears that  she  consented  to  marry  him,  and  there  is  no  dispute 
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about  that  fact.  After  this  he  proposed  the  contract  system  of 
consummating  the  marriage,  and  the  testimony  shows  very  clearly 
that  the  matter  was  talked  over  and  finally  agreed  by  the  par- 
ties that  they  would  become  then  husband  and  wife.  She  says  it 
was  so  agreed;  he  does  not  dispute  it,  and  then  this  writing 
which  was  offered  in  evidence  was  prepared  by  him  and  executed 
and  given  to  her.     This  is  the  paper: 

**Los  Angeles,  California,  January  the  17th,  1906.  I  hereby 
proclaim  Lora  Mustain  as  my  wife,  having  lived  with  her  as 
such  at  No.  IOI614  Olive  street,  Los  Angeles,  Cal.,  and  it  is  my 
desire  that  she  shall  inherit  all  my  estate.     Signed,  Louis  Drach. " 

The  question  presented  is  whether  this  evidence  establishes  a 
common  law  marriage.  I  am  clearly  of  the  opinion  that  it 
does.  In  fact  to  hold  otherwise  would  be  to  annul  the  testimony 
of  the  parties  and  to  annul  this  written  statement  signed  by 
Louis  Drach. 

It  is  perfectly  clear  and  perfectly  conclusive  under  the  evi- 
dence that  such  a  marriage  took  place,  the  common  law  require- 
ments aU  being  present,  and  it  does  not  lie  in  the  mouth  of  the 
defendant  to  say,  after  having  signed  this  paper  in  which  he 
proclaims  this  plaintiff  to  be  his  wife,  that  she  is  not  his  wife. 

I  think,  therefore,  under  this  evidence  that  the  contract  of 
marriage  has  been  amply  shown,  and  that  in  fact  there  is  not 
in  this  case  a  syllable  of  evidence  to  the  contrary,  absolutely 
not  a  syllable  of  evidence  to  the  contrary.  The  contract  is  clear 
enough  and  the  proof  is  absolutely  clear  and  apparent  on  that 
subject. 

Now  if  it  needed  cohabitation  and  reputation  and  publicity 
to  give  point  to  this  marriage  and  to  make  it  valid,  that  exists 
in  this  case.  They  lived  together  as  husband  and  wife  at  Olive 
street  for  nearly  a  month.  They  then  went  to  San  Francisco 
for  a  day  or  two,  and  then  to  Omaha  and  to  Chicago  and  I  be- 
lieve then  to  Cincinnati,  all  the  time  associating  together  as  hus- 
band and  wife  would  naturally  associate  under  the  circumstances. 

But  it  is  claimed  on  the  part  of  the  defense  that  at  Omaha 
a  transaction  took  place  that  vitiated  anything  that  had  taken 
place  in  California,  and  that  what  did  take  place  at  Omaha  shows 


858  HAMILTON  COUNTY  COURT  OP  INSOLVENCY. 


Drach  v.  Drach.  [Vol.  IX,  N.  S. 


clearly  that  there  was  no  marriage  in  California.  I  do  not  so 
construe  the  evidence.  There  is  no  way  under  the  law  after  a 
common  law  contract  has  been  consummated  to  abrogate  it,  ex- 
cept by  divorce,  and  it  is  utterly  immaterial  what  the  parties 
otherwise  do  afterwards  so  far  as  abrogating  the  contract  is  con- 
cerned. It  is  a  marriage  and  it  stands  until  death  or  divorce 
separates  the  parties. 

But  at  Omaha  it  appears  that  he  suggested  that  they  be  mar- 
ried in  the  regular  statutory  way,  obtain  a  license  and  go  before 
a  justice  of  the  peace  and  be  married.  He  attempted  to  do  that. 
But  the  license  clerk  was  off' on  a  '*toot''  of  some  sort  and  the 
license  could  not  be  obtained  and  the  matter  was  dropped.  All 
that  this  shows  is  that  the  defendant,  Mr.  Louis  Drach,  might 
have  had  some  doubt  in  his  own  mind  as  to  the  validity  of  the 
marriage  in  California. 

When  they  got  to  Cincinnati,  there  is  a  conflict  of  testimony 
as  to  what  occurred.  I  am  inclined  to  believe  from  the  evidence 
that  they  lived  together  in  Cincinnati,  as  husband  and  wife  and 
under  the  name  of  Drach,  in  at  least  two  places  and  in  other 
places  under  other  names  at  his  request  and  instance,  and  that 
the  intermittent  character  of  their  life  in  Cincinnati  resulted 
from  her  interest  in  certain  race  horses  and  her  absence  from  the 
city  at  times  attending  to  these  interests,  and  also  from  the  other 
fact  that  Mr.  Drach  did  not  care  to  have  it  known  that  he  had 
married  this  plaintiff;  and  I  can  see  very  clear  reasons  why  he 
should  desire  to  conceal  the  fact  of  his  marriage.  I  hardly  need 
to  refer  to  them,  for  they  are  apparent  from  the  evidence.  The 
f^act  that  this  plaintiff  had  lived  in  Cincinnati  previously,  and  he 
had  known  her  reputation  and  habits,  that  she  was  connected 
with  the  race  course,  and  was  passing  under,  and  had  passed 
under,  the  name  of  Jones,  the  name  of  her  manager  of  race  horses, 
and  the  fact  that  if  those  things  were  known  it  would  affect  his 
business  relations  in  the  Drach  Construction  Company  and  among 
his  relatives,  was  a  sufficient  reason  why  he  should  ask,  as  she 
says  he  did  ask,  that  the  marriage  should  be  concealed. 

Now  if  I  were  to  determine  the  validity  of  the  marriage  upon 
the  circumstances  attending  their  cohabitation  and  association 
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in  Cincinnati  alone,  without  explanation,  I  should  have  no  doubt 
and  should  immediately  hold  that  the  association  was  meretricious, 
but  we  are  not  concerned  with  that  at  this  time  in  this  case. 
The  marriage  contract  has  been  proved,  the  common  law  mar- 
riage has  been  shown,  and  sufficient  facts  have  been  adduced  to 
indicate  that  the  association  in  Cincinnati  was  at  his  instance 
and  not  at  hers,  and  that  she  but  conformed  to  his  wishes  and 
his  requests  in  the  matter. 

So  far  as  the  association  with  Mr.  Jones  is  concerned,  that  as- 
sociation existed  some  two  years  before  the  marriage  in  this  case, 
and  if  it  be  true  and  I  think  it  is  true  from  the  statement  of 
the  plaintiff  herself  that  she  lived  with  him  at  Hot  Springs  some 
six  or  seven  weeks,  it  was  doubtless  a  meretricious  alliance  and 
not  a  marriage.  There  is  no  evidence  that  they  were  husband 
and  wife.  She  declares  that  they  were  not  husband  and  wife 
and  there  is  no  other  evidence  upon  the  subject,  and  under  such 
circumstances  it  would  be  impossible  for  a  court  to  hold  that 
there  was  a  marriage  between  her  and  Mr.  Jones.  The  evidence 
would  not  be  sufficient  under  the  rule  well  established  in  this 
state  to  raise  even  a  presumption  of  marriage. 

There  are  other  features  in  this  case  that  have  been  presented, 
to  which  I  need  not  refer  in  making  this  decision. 

The  decree  of  the  court,  so  far  as  this  branch  of  the  case  is 
concerned,  will  be  that  the  plaintiff  is  entitled  to  a  divorce  from 
the  defendant  upon  the  ground  of  gross  neglect  of  duty.  The 
fact  that  the  defendant  in  this  case  in  addition  to  the  other  facts 
of  desertion  and  prosecution  shown,  declaring  that  she  was  not 
his  wife  and  alleging  that  she  was  his  mistress,  is  one  of  the  things 
that  the  court  can  not  pass  over  in  deciding  to  grant  a  divorce. 

It  does  not  appear  in  this  case  that  the  defendant  has  any 
particular  property.  The  evidence  shows  that  so  far  as  the 
Drach  Construction  Company  is  concerned,  his  brother  put  m 
the  entire  capital  stock  and  that,  at  the  time  he  put  it  in, 
the  certificates  of  stock  with  the  exception  of  four  shares  were 
issued  to  Louis  Drach  and  then  pledged  to  his  brother  as  security 
for  the  $10,000  that  he  had  put  in,  and  afterwards,  in  1908,  950 
of  those  shares  were  transferred  back  to  Mr.  Gustave  Drach, 
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leaving  35  shares  of  $10  each,  amounting  to  $350  face  value,  in 
the  name  of  Mr.  Louis  Drach,  the  defendant,  and  there  is  no  other 
showing  of  any  other  property  that  he  possesses.  It  it  manifest 
therefore  that  his  interest  in  the  concern,  his  real  interest  in  the 
concern,  is  limited  to  35  shares. 

I  think  it  is  manifest  too  from  the  evidence  that  the  Drach 
Construction  Company  is  doing  considerable  work  and  is  making 
considerable  money,  and  that  he  ought  to  receive  out  of  it  some 
amounts  as  dividends  upon  the  work  done.  The  amount  of 
his  salary  as  president  of  the  company  seems  to  be  in  dispute.  It 
is  either  $20  a  week  or  $25  a  week.  The  earning  capacity  how- 
ever of  the  defendant  I  think  can  justly  be  held  to  be  at  least 
$100  a  month.  I  think  it  is  more  than  that,  but  it  certainly  is  at 
least  that,  and  following  the  usual  rule  that  is  adopted  I  will 
allow  the  plaintiff  $35  per  month  alimony,  payable  monthly,  and 
in  addition  to  that  amount  the  sum  of  $500  gross  alimony,  to 
cover  her  expenses  in  this  case. 


RELEVANCY  OP  A  CHARGE  AS  TO  CONCURRENT 

NEGLIGENCE. 

Common  Pleas  Court  of  Hamilton  County. 

F.  Osseforth  v.  The  Cincinnati  Traction  Co. 

Decided,  January,  1910. 

Charge  of  Court — Relevancy  of  Specific  Charges  to  he  Tested  J>y  the 
Pleadings — Presumption  as  to  Relevancy — Judicial  Discretion  in 
the  Matter  of  Specific  Charges — Negligence,  Contributory  and  Con- 
current,  with  Reference  to  Damage  to  Property — Administrator  Suc- 
ceeds Original  Plaintiff — No  Proof  Required  of  His  Appointment, 
When, 

1.  In  the  absence  of  a  showing  that  a  charge  of  court  did  not  pertain  to 
any  issue  made  in  the  pleadings  or  evidence,  a  presumption  arises 
that  it  was  relevant;  and  generally  speaking  it  is  not  error  to  as- 
sume that  the  issues  were  as  the  parties  permitted  them  to  remain 
in  the  pleadings. 
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2.  Where  the  petition  charges  negligence  and  the  answer  is  a  mere 

general  denial,  the  fact  that  some  evidence  was  offered  without  ob- 
jection which  suggested  contributory  or  concurrent  negligence  af- 
fords ground  for  a  charge  on  that  issue.  If  in  the  discretion  of  the 
court  it  seems  to  be  necessary;  but  a  refusal  to  give  such  a  charge 
is  error  only  when  the  request  that  it  be  given  was  made  at  the 
proper  time  and  the  issue  of  contributory  negligence  was  raised 
by  the  pleadings. 

3.  Where  a  case  Is  revived  in  the  name  of  the  administrator  of  the 

original  plaintiff,  the  question  of  his  appointment  becomes  a  de- 
termined fact  and  proof  thereof  is  unnecessary,  in  the  absence  of 
any  allegations  or  specific  denial  of  the  appointment  in  the 
pleadings. 

Heilker  &  Heilker,  for  plaintiflf. 
George  P.  Stimson,  contra. 

Hunt,  J. 

This  is  an  action  brought  by  P.  Osseforth,  the  original  plaint- 
iff, for  damage  to  property  by  reason  of  the  alleged  negligence 
of  defendant.  Immediately  before  the  trial,  plaintiff's  counsel 
suggested  the  death  of  the  original  plaintiff  and  the  appointment 
by  the  probate  court  of  this  county  of  Henry  Schmidt  as  ad- 
ministrator of  the  original  plaintiff,  and  moved  that  the  action 
stand  revived  in  the  name  of  such  administrator.  The  defend- 
ant's counsel  objected.  On  being  asked  the  ground  of  his  ob- 
jection, he  said  he  had  none  except  that  he  desired  to  preserve 
his  exception  to  any  such  order.  The  court  thereupon  ordered 
that  the  action  stand  revived  in  the  name  of  the  administrator 
and  that  the  trial  proceed. 

By  the  pleadings  the  defendant  was  charged  with  specific  acts 
of  negligence.  This  was  denied.  The  evidence  was  limited  to 
such  issue. 

It  is  true  that  in  the  evidence  properly  admitted  as  part  of  the 
res  gestae  or  circumstances  pertaining  to  the  accident,  offered 
by  both  plaintiff  and  defendant,  the  defendant  claims  that  there 
was  evidence  tending  to  establish  contributory  negligence  of  the 
plaintiff.  For  the  purpose  of  this  motion  it  may  be  conceded 
that  there  were  scintillas  of  evidence  in  support  of  such  claim, 
at  least   in   the   evidence   offered   by  the   defendant;  but   the 


862  HAMILTON  COUNTY  COMMON  PLEAS. 


Osseforth  v.  Traction  Co.  [Vol.  IX,  N.  S. 


defendant  neither  offered  an  amendment  to  its  answer  setting 
up  such  defense,  nor  prior  to  the  argument  asked  for  any 
written  charge  of  the  court  pertaining  thereto.  After  the  court 
had  charged  the  jury,  the  defendant's  counsel  verbally  asked 
the  court  to  charge  that  if  the  accident  was  caused  by  the  concur- 
rent negligence  of  the  plaintiff  and  defendant,  the  plaintiff  could 
not  recover.  To  this  plaintiff's  counsel  objected,  and  the  court 
thereupon  refused  to  so  charge,  stating  that  no  such  issue  was 
raised  by  the  pleadings. 

After  the  jury  had  retired  for  deliberation  the  defendant 
moved  that  the  jury  be  recalled  and  that  they  be  instructed  to 
render  a  verdict  in  defendant's  favor,  because  the  plaintiff  had 
offered  no  proof  of  the  appointment  of  the  administrator  of  the 
original  plaintiff.  This  the  court  did  not  do.  A  verdict  was 
returned  in  favor  of  the  plaintiff. 

A  new  trial  is  urged  in  this  case  for  several  reasons,  only  two 
of  which,  however,  will  be  considered:  First,  that  the  court 
erred  in  not  charging  as  requested  by  counsel  for  defendant,  at 
the  close  of  the  general  charge,  that  if  there  was  concurrence  of 
negligence  by  plaintiff  and  defendant  as  the  cause  of  the  acci- 
dent, the  defendant  was  entitled  to  a  verdict ;  second,  that  there 
was  no  evidence  of  the  appointment  of  the  administrator  in 
whose  name  the  action  was  ordered  revived  after  death  of  the 
plaintiff  and  immediately  before  the  trial. 

The  relevancy  of  a  charge  asked  for  or  given  is  determined, 
primarily,  by  the  issues  raised  by  the  pleadings;  secondarily, 
by  the  issues  raised  by  the  evidence  properly  admitted  or  ad- 
mitted without  objection. 

Pleadings  are  intended  to  define  the  issues  between  parties. 
Abundant  provision  is  made  for  amendments  thereto,  so  that  no 
injustice  results  from  a  reasonable  restriction  of  both  evidence 
and  charge  to  the  issues  as  made  by  the  pleadings  at  the  time 
any  action  of  the  court  is  asked  involving  the  determination  of 
what  are  the  issues  in  the  case.  A  charge  given  can  not  be  said 
to  be  irrelevant,  unless  it  pertains  to  an  issue  not  made  either 
by  the  pleadings  or  the  evidence,  and  in  the  absence  of  such 
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showing  there  is  a  presumption  that  such  charge  was  made  rele- 
vant either  by  the  pleadings  or  the  evidence. 

Where,  however,  a  charge  is  asked  upon  an  issue  not  made  by 
the  pleadings,  and  which  in  order  to  be  made  is  required  to  be 
made  by  proper  allegations  in  the  pleadings,  and  there  are  no 
proper  offers  of  amendments  thereto,  there  is  no  error  in  refus- 
ing such  charge ;  otherwise  under  the  scintilla  rule  in  Ohio  with 
regard  to  issues  required  to  be  submitted  to  the  jury,  a  charge 
asked  for  would  be  tested,  not  by  the  issues  raised  by  the  plead- 
ings, but  by  any  scintilla  of  evidence  pertaining  to  any  cause  of 
action  or  defense  thereto  which  the  evidence  upon  subsequent 
critical  examination  might  present,  although  such  evidence  be 
not  relevant  to  any  issue  made  by  the  pleadings. 

If  the  evidence  at  the  trial  should  develop  facts  which  could 
or  should  have  been  pleaded,  amendments  to  the  pleading  can 
be  offered,  and  the  filing  thereof  will  be  determined  by  the  rules 
applicable  to  amendments.  If  the  filing  of  such  amendments 
be  improperly  refused  or  allowed,  the  parties  have  their  remedy 
if  prejudiced,  regardless  of  the  charge  of  the  court.  If  the 
amendments  be  allowed  or  ought  to  have  been  allowed,  and 
evidence  pertaining  thereto  be  offered,  then  and  only  then  is  it 
error  for  the  court  to  refuse  to  charge  upon  the  issues  made 
thereby.  There  should  be  no  error  generally  in  assuming  the  is- 
sues to  be  such  as  the  parties  permit  them  to  remain  by  the 
pleadings.  Any  other  rule  would  ignore  the  necessity  of  plead- 
ings and  amendments  thereto,  and  would  require,  not  simply  per- 
mit, a  case  to  be  tried  as  in  a  piepoudre  court. 

Incidental  issues  properly  made  by  the  evidence  and  which 
are  not  required  to  be  made  by  specific  allegation  in  the  plead- 
ings are  necessarily  not  within  such  rule. 

It  is  true  that  issues  not  made  by  the  pleadings  may,  if  the 
parties  do  not  object  at  the  time,  be  tried  without  an  amend- 
ment of  the  pleadings,  and  a  verdict  and  a  judgment  thereon 
will  not  be  error.  {Benninger  v.  Hess,  41  0.  S.,  64-69;  Speer 
V.  Rshop,  24  0.  S.,  598-602).  But  the  right  of  the  parties  to 
such  trial  and  to  a  charge  strictly  in  accordance  with  such  issues 
is  a  different  question. 
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In  Mehurin  v.  Stone,  37  0.  S.,  49-58,  the  court  says: 

*  *  And  it  is  no  answer  to  a  failure  to  plead  the  necessary  facts 
to  say  that  evidence  tending  to  show  a  waiver"  (of  performance 
of  contract)  *'was  admitted,  without  objection;  for  let  this  be 
so,  and  still  it  was  not  the  right  of  the  plaintiffs  under  the  issue 
to  have  the  effect  of  such  evidence  determined  by  the  jury.  To 
entitle  a  party  in  such  case  to  have  the  evidence  considered  as  a 
matter  of  legal  right,  he  should  amend  his  petition.  There  is 
no  doubt  that  the  court,  in  such  a  case,  may  properly  direct  the 
jury  to  find  the  fact  according  to  the  evidence  admitted,  and 
order  the  pleadings  to  be  amended  to  conform  thereto.  But  the 
power  of  the  court  to  admit  the  evidence  and  order  the  amend- 
ment, and  the  right  of  a  party  to  have  the  power  exercised,  are 
very  different  propositions.  It  certainly  is[  not  error  for  the 
court  in  its  instructions  to  the  jury,  to  direct  them  to  consider 
such  evidence  only  as  relates  to  the  issues  made  by  the  plead- 
ings.'' 

It  can  logically,  be  said,  therefore,  that  it  is  certainly  not 
error  for  the  court  to  limit  its  charge  only  to  the  issues  raised  by 
the  pleadings,  although  if  issues  be  raised  by  the  evidence  prop- 
erly admitted  or  sldmitted  without  objection  the  court  can  charge 
in  accordance  therewith. 

The  case  of  Bdnta  v.  Martin,  38  0.  S.,  534,  where,  because  the 
evidence  in  support  of  an  allegation  of  extension  of  time  differed 
as  to  the  amount  of  time  from  that  alleged,  the  court  erroneously 
instructed  the  jury  to  disregard  such  evidence,  is  not  in  conflict 
with  this  rule. 

It  follows,  therefore,  that  unless  the  issue  of  contributory  neg- 
ligence is  raised  by  an  allegation  in  the  petition  that  the  plaint- 
iff is  without  fault  and  a  denial  thereof  by  means  of  a  mere  gen- 
eral denial  in  the  answer,  although  there  was  evidence  pertain- 
ing thereto  in  the  res  gestae  of  the  case  or  in  evidence  admitted 
without  objection,  the  court  can  charge  upon  such  issue,  but  is 
not  required  so  to  do  if  such  be  the  state  of  the  pleadings  at 
the  time  such  charge  is  asked. 

Cases  of  gross  abuse  in  the  exercise  or  non-exercise  of  discre- 
tion need  not  be  considered. 

In  the  case  at  bar  the  plaintiff  alleged  that  without  any  fault 
or  any  neglect  on  her  part  her  property  was  injured  by  certain 
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specific  acts  of  negligence  by  the  defendant.     The  defendant 
filed  a  general  denial. 

In  1895,  in  the  case  of  Coal  Co.  v.  Estievenard,  53  0.  S.,  43, 
the  Supreme  Court  on  page  51  says : 

**The  plaintiff  avers  in  his  petition  that  he  was  without  fault 
or  negligence  in  the  premises.  This  allegation  is  denied  in 
the  answer,  and  thus  issue  is  fairly  joined  upon  the  question  of 
negligence  on  the  part  of  the  plaintiff  below.  While  the  issue 
as  to  plaintiff's  contributory  negligence  is  thus  made  up  by 
the  averment  in  the  petition  and  denial  in  the  answer,  the  course 
of  trial  and  proof  remained  the  same  as  if  the  answer  had 
averred  contributory  negligence,  and  the  reply  had  denied  the 
same." 

A  judgment  in  favor  of  the  plaintiff  was  reversed  for  error 
of  the  court  in  refusing  to  give  certain  special  charges  asked  for 
by  the  defendants  upon  the  issue  of  contributory  negligence. 

In  1905,  in  the  case  of  Cincinnati  Traction  Co.  v.  Forrest,  73 
0.  S.,  on  page  4  the  court  says: 

**It  is  true  that  the  petition  contained  an  averment  that  the 
accident  occurred  without  fault  or  negligence  on  the  part  of 
the  plaintiff  and  that  this  was  denied  by  a  general  denial,  but 
such  denial  was  not  the  equivalent  of  an  allegation  of  contribu- 
tory negligence  because  the  entire  incident  itself  as  pleaded  was 
denied.  The  element  of  contributory  negligence  could  not,  in 
the  nature  of  things,  become  a  feature  of  an  event  which  did 
not  occur  at  all.  From  this  it  follows  that  there  was  no  issue 
in  the  pleadings  respecting  contributory  negligence.  Nor  was 
such  issue  raised  by  the  evidence." 

The  judgment  below  was  reversed  for  error  in  charging  upon 
the  subject  of  contributory  negligence. 

In  1906  in  the  case  of  Cincinnati  Traction  Co.  v.  Stephens, 
75  0.  S.,  171,  the  same  ruling  was  made  although  the  record  in 
the  case  shows  that  the  defendant  offered  evidence  tending 
strongly  to  establish  that  the  injured  child  had  suddenly  left 
the  sidewalk  and  with  her  view  unobstructed  and  without  look- 
ing in  the  direction  of  the  approaching  car,  ran  in  front  of  it 
and  was  killed. 
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In  1907,  in  the  case  of  Drown  v.  Traction  Co.,  76  0.  S.,  234, 
the  third  syllabus  is : 

**  Since  the  plaintiff  can  recover  only  upon  the  allegation  of 
his  petition,  he  can  not  recover  upon  negligence  which  warrants 
the  application  of  the  rule  of  *last  chance'  without  alleging 
it  in  his  petition.*' 

In  the  opinion,  however,  on  pages  249-250  the  court  takes  a 
broader  view  and  in  effect  says  that  a  charge  involving  the  doc- 
trine of  **last  chance"  is  erroneous,  because  neither  the  peti- 
tion nor  the  evidence  authorize  such  charge,  the  case  both  in 
pleading  and  evidence  being  simply  a  case  for  a  charge  upon 
contributory  negligence  without  the  addition  of  any  charge 
upon  the  subject  of  ''last  chance." 

In  the  cases  of  C'yicinnati  Traction  Co.  v.  Kroger,  10  C.  C. — 
N.  S.,  64,  and  Cincinnati  Traction  Co.  v.  Johiison,  10  C.  C. — 
N.  S.,  467,  the  circuit  court  from  the  language  used  seems  to 
take  a  narrower  view  as  to  the  right  of  the  court  to  charge  by 
restricting  such  right  to  issues  made  by  the  pleadings,  but  the 
statements  of  the  court  may  well  be  considered  as  being  broad 
enough  for  the  purposes  of  these  cases,  as  it  does  not  appear  from 
the  report  of  such  cases  that  there  was  any  evidence  pertaining 
to  the  issue  not  raised  by  the  pleadings.  If  there  had  been  such 
evidence  the  court  might  have  used  different  language.  That 
the  court  would  in  such  case  have  used  different  language,  is 
shown  by  its  decision  in  the  case  of  Uanauer  Auto  Company  v. 
Eva7is,  12  C.  C. — N.  S.,  512,  where  the  court  sustained  a  charge 
because  the  evidence  not  being  set  out  in  full,  it  did  not  appear 
that  the  charge  was  not  made  relevant  by  the  evidence,  although 
possibly  not  by  the  pleadings. 

If,  therefore,  in  the  case  at  bar  the  charge  as  to  the  concurrent 
negligence  of  plaintiff  and  defendant  had  been  asked  for  as  a 
special  charge  at  the  proper  time,  the  refusal  to  give  such  charge 
would  have  been  error  only  if  the  issue  of  contributory  negli- 
gence were  raised  by  the  pleadings,  for  only  if  so  raised  would 
the  defendant  as  a  matter  of  right  be  entitled  to  such  a  charge. 
Even  if  such  issue  were  raised  by  the  pleadings  in  this  case  the 
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request  was  not  made  until  after  the  court  had  finished  its  gen- 
eral charge  and  a  refusal  to  then  so  charge  is  not  error;  other- 
wise the  provisions  of  the  statute  requiring  special  charges  to 
be  asked  for  before  the  argument,  would  be  without  effect,  and 
an  astute  practitioner  would  reserve  all  such  requests  until  after 
the  general  charge.  Whether  such  issue  was  raised  by  the  plead- 
ings or  not,  as  there  were  at  least  scintillas  of  evidence  in  sup- 
port thereof,  such  charge  could  have  been  given  by  request  or 
otherwise  without  error.  It  is  true  that  the  charge  must  sub- 
stantially cover  all  undetermined  issues  raised  by  the  pleadings, 
and  if  the  court  does  charge  upon  any  issue,  such  charge  must  be 
reasonably  complete  so  as  not  to  be  misleading ;  otherwise  a  gen- 
eral exception  to  the  charge  should  be  sustained. 

In  this  casg  the  court  in  its  general  charge  in  substance  said, 
that  if  considering  all  the  evidence  offered  by  the  plaintiff  a  pre- 
sumption of  negligence  on  the  part  of  the  plaintiff  as  the  direct 
cause  of  the  accident  remained  in  the  minds  of  the  jury,  a  verdict 
should  be  returned  for  the  defendant.  The  evidence  as  to  the 
res  gestae  offered  by  the  plaintiff  was  to  the  effect  that  the  acci- 
dent was  caused  by  defendant's  negligence,  and  the  evidence 
offered  by  the  defendant  was  that  the  direct  cause  was  plaintiff's 
negligence.  The  charge  given,  therefore,  even  though  not  rele- 
vant to  any  issue  raised  by  the  pleadings,  was  relevant  upon  the 
issues  raised  by  the  evidence.  It  was  a  charge  as  to  plaintiff's 
negligence  as  the  direct  cause  of  the  accident,  but  not  as  to  con- 
tributory negligence,  and  therefore,  was  not  within  the  rule  as 
to  incompleteness  of  a  charge  upon  such  issue.  It  is  true  that 
the  jury  are  not  required  to  find  the  facts  to  be  either  as  claimed 
by  the  plaintiff  or  by  the  defendant,  but  may  find  them  to  be 
a  combination  or  modification  of  both  claims.  And  in  view  of 
the  scintilla  of  evidence  as  to  contributory  negligence,  which 
for  the  purpose  of  this  motion  is  presumed  to  be  in  the  case, 
the  jury  might  have  concluded  that  the  concurrent  negligence  of 
both  was  the  cause  of  the  accident,  but  even  though  such  might 
have  been  the  finding  under  the  state  of  the  evidence,  inasmuch 
as  contributory  negligence  was  not  pleaded,  under  the  case  of 
Mehurin  v.  Stone,  37  0.  S.,  49-50,  above  referred  to,  the  defend- 
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ant  was  not  as  a  matter  of  right  entitled  to  any  charge  upon 
contributory  negligence.  The  charge  given  not  making  any  ref- 
erence to  contributory  negligence  specifically  or  in  substance, 
was  not  therefore,  an  incomplete  charge  upon  such  issue. 

In  regard  to  the  second  ground  for  a  new  trial,  i.  e.,  failure  to 
offer  any  proof  of  the  appointment  of  the  administrator  of  the 
deceased  plaintiff,  such  fact  being  a  matter  of  public  record  in 
this  county,  would  not  be  denied  by  a  general  denial.  If  the 
court  was  right  in  reviving  the  action  immediately  preceding 
the  trial  in  the  name  of  the  administrator  of  the  plaintiff  and 
ordering  the  trial  to  proceed  (and  there  is  no  reason  given  why 
the  court  was  not  right),  the  question  of  the  administrator's 
appointment,  in  the  absence  of  any  allegation  of  specific  denial 
of  such  fact  in  the  pleading  filed  by  the  defendant,  was  for  the 
purposes  of  the  case  a  determined  fact  (Mo.  Pacific  Ry,  Co.  v. 
Fox,  56  Neb.,  746-749;  Moore  v.  Eamilton,  4A  N.  Y.,  666-672). 
No  further  proof  of  such  appointment  was  therefore  necessary. 
Even  now,  counsel  for  the  defendant  does  not  claim  that  such 
appointment  was  not  duly  made,  nor  that  the  defendant  was  in 
any  way  prejudiced  by  such  revivor. 

The  motion  for  a  new  trial  is  therefore  overruled,  especially  as 
the  verdict,  considering  all  the  evidence,  is  a  just  verdict. 
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ADMINISTRATION  OF  THE  ESTATE  OF  A  FOREIGNER. 

Common  Pleas  Court  of  Tuscarawas  County. 
In  re  Estate  op  Vincenzo  Arduino,  Deceased. 

Decided,  December  13,  1909. 

Estates  of  Decedents— Right  of  Administration  Where  the  Decedent  was 
a  Citizen  of  Italy — Treaty  Requirements  Supreme — Evidence  as  to 
the  Provisions  of  Treaties — Claim  for  Wrongful  Death  Part  of  Spe- 
cial Estate  of  Decedent — Sections  5994,  6005,  6134  and  6135. 

1.  A  claim  for  wrongful  death  is  a  chose  in  action,  and  as  such  is  prop- 

erty and  a  part  of  the  special  estate  of  the  decedent,  to  be  recov- 
ered in  the  name  of  the  administrator  for  the  benefit  of  the  benefi- 
ciaries named  in  the  statute. 

2.  Treaty  provisions  are  supreme,  and  it  is  the  imperative  duty  of  judi- 

cial tribunals  to  recognize  rights  which  arise  thereunder. 

3.  Evidence  in  the  form  of  printed  copies  of  treaties  is  superfluous,  in- 

asmuch as  courts  take  judicial  notice  of  the  provisions  of  treaties 
entered  into  with  our  own  government. 

4.  The  treaty  between  the  United  States  and  the  Argentine  Republic 

provides  that  the  consul  of  that  government  shall  have  the  right 
to  intervene  In  the  administration  of  the  estate  of  a  decedent  who 
was  a  citizen  of  that  country,  and  under  the  most  favored  nation 
clause  of  the  Italian  treaty  the  same  right  extends  to  an  Italian 
consul  in  the  case  of  the  death  in  this  country  of  a  citizen  of  Italy, 
notwithstanding  the  provisions  of  Section  6005  as  to  whom  letters 
of  administration  shall  be  granted. 

B.  D.  Nicola  and  H.  F,  Payor,  for  the  motion. 
P,  S,  Olmsiead,  contra. 

Healea,  J.  (orally). 

This  proceeding  comes  into  this  court  upon  appeal  from  the 
probate  court  of  this  county.  The  appellant,  Carlo  Crescio,  was 
by  the  probate  court  of  this  county  appointed  administrator  of 
the  estate  of  Vincenzo  Arduino,  and  upon  motion  of  Nicola 
Cerri,  a  vice  consul  of  the  Kingdom,  of  Italy  in  this  jurisdic- 
tion, said  probate  court,  on  the  19th  day  of  December,  1908,  re- 
moved said  Carlo  Crescio  as  such  administrator,  and  it  is  from 
that  order  sustaining  such  motion  and  removing  such  adminis- 
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trator  that  this  appeal  has  been  taken.  The  case  has  been  sub- 
mitted to  the  court  upon  the  transcript,  original  papers  from 
the  court  below  and  the  evidence. 

There  is  but  little,  if  any,  dispute  as  to  the  facts.  It  is  con- 
ceded that  Vincenzo  Arduino  died  on  or  about  October  30th, 
1908,  leaving  no  widow  and  no  next  of  kin  in  this  country. 
The  application  for  appointpient  of  the  administrator,  made 
by  the  appellant.  Carlo  Crescio,  in  probate  court,  recites  that  he 
left  a  father  and  mother,  whose  post  oflBce  address  is  Asti,  Italy, 
and  the  affidavit  of  Mr.  Crescio  is  attached  to  the  application, 
which  states  that  there  is  no  will  of  Vincenzo  Arduino  to  his 
knowledge. 

It  is  conceded  that  Nicola  Cerri  is  the  duly  accredited  vice 
consul  of  the  Kingdom  of  Italy,  stationed  at  Cleveland,  Ohio, 
and  that  this  county  is  included  in  the  territory  in  which  he 
has  authority  to  exercise  his  office. 

The  proof  shows  that  Vincenzo  Arduino  was,  at  the  time  of 
his  death,  an  alien  belonging  to  the  Kingdom  of  Italy,  and  has 
no  next  of  kin  in  the  United  States,  but  has  next  of  kin  in 
Italy.  There  is  no  proof  tending  to  show  notice  to  the  vice  con- 
sul of  the  death  of  Arduino,  nor  notice  of  the  application  for  the 
appointment  of  Crescio  as  administrator  of  his  estate.  There  is 
not  among  the  papers  from  the  probate  court  any  inventory  and 
appraisement  of  any  estate,  and  the  application  for  appointment 
recites  that  **the  decedent  left  no  estate  except  a  claim  for  wrong- 
fully causing  the  death  of  said  decedent  against  the  East  Qoshen 
Coal  Company." 

This  removal  of  Crescio  and  the  appointment  of  Cerri  is 
sought  upon  the  ground  that  the  vice  consul,  Cerri,  is  of  right 
entitled  to  preference  in  the  appointment  under  the  treaties  be- 
tween the  United  States  and  the  Kingdom  of  Italy. 

Section  2  of  Article  VI  of  the  United  States  Constitution  is  as 
follows : 

''And  all  treaties  made  or  which  shall  be  made  under  the 
authority  of  the  United  Slates  shall  be  the  supreme  law  of  the 
land;  and  the  judges  in  every  state  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding." 
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This  provision  would  not  seem  to  require  much  construction. 
Its  language  is  explicit  and  easily  understood.  But  we  are  not 
without  precedent  touching  its  application.  In  our  own  state, 
in  the  case  of  Stale  v.  Vanderpool,  39  0.  S.,  276-7,  the  court  say: 

**By  Section  2,  Article  VI,  of  the  Constitution  of  the  United 
States,  'this  Constitution  and  the  laws  of  the  United  States, 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
he  made  under  the  authority  of  the  United  States,  shall  he  the 
supreme  law  of  the  land,  and  the  judges  of  every  state  shall  he 
hound  therehy,  anything  in  the  constitution  and  laws  of  any 
state  to  the  contrary  notwithstanding.' 

**This  treaty  is  therefore  the  law  of  the  land,  and  the  judges 
of  every  state  are  as  much  bound  thereby  as  they  are  by  the 
constitution  and  laws  of  the  federal  or  state  governments.  It  is 
therefore  the  imperative  duty  of  the  judicial  tribunals  of  Ohio 
to  take  cognizance  of  the  rights  of  persons  arising  under  a 
treaty  to  the  same  extent  as  if  they  arose  under  a  statute  of  the 
state  itself." 

There  are  many  other  cases  decided  by  the  United  States  Su- 
preme Court  applying  this  provision  of  the  Constitution  in  this 
same  way,  and  perhaps  to  a  greater  extent  than  the  Supreme 
Court  of  our  own  state. 

Those  parts  of  the  treaty  between  the  United  States  and  Italy 
relied  upon  as  giving  the  mover  here,  that  is  the  vice  consul, 
Cerri,  preference  in  the  appointment,  are  the  following: 

Article  IX.  ''Consuls  general,  consuls,  vice  consuls  and  con- 
sular agents  may  have  recourse  to  the  authorities  of  the  respec- 
tive countries  within  their  district,  whether  federal  or  local,  judi- 
cial or  executive,  for  the  purpose  of  complaining  of  any  in- 
fraction of  the  treaties  or  conventions  existing  between  the 
United  States  and  Italy,  as  also  in  order  to  defend  the  rights 
and  interests  of  their  countrymen.  If  the  complaint  should  not 
be  satisfactorily  redressed,  the  consular  ofBcers  aforesaid,  in 
the  absence  of  a  diplomatic  agent  of  their  country,  may  apply 
directly  to  the  government  of  the  country  where  they  reside.*' 

Article  XVI.  '  *  In  case  of  the  death  of  a  citizen  of  the  United 
States  in  Italy,  or  of  any  Italian  citizen  in  the  United  States,  who 
has  no  known  heir,  or  testamentary  executor  designated  by  him, 
the  competent  local  authorities  shall  give  notice  of  the  fact  to 
the  consuls  or  consular  agents  of  the  nation  to  which  the  de- 
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ceased  belongs,  to  the  end  that  information  may  be  at  once 
transmitted  to  the  parties  interested. ' ' 

Article  XVII.  **The  respective  consul  general,  consuls, 
vice  consuls  and  consular  agents,  as  likewise  the  consular  chan- 
cellors, secretaries,  clerks  or  attaches,  shall  enjoy  in  both  coun- 
tries, all  the  rights,  prerogatives,  immunities  and  privileges 
which  are  or  may  hereafter  be  granted  to  the  oflfkers  of  the  same 
grade,  of  the  most  favored  nation.'* 

And  upon  that  clause  is  based  the  claim  that  the  vice  consul 
in  this  case  is  entitled  to  preference  in  the  appointment  as  ad- 
ministrator. 

In  the  treaty  between  the  United  States  and  the  Argentine 
Republic  is  the  following : 

Article  IX.  **If  any  citizen  of  either  of  the  two  contracting 
parties  shall  die  without  will  or  testament,  in  any  of  the  terri- 
tories of  the  other,  the  consul  general,  or  consul  of  the  nation  to 
which  the  deceased  belonged,  or  the  representative  of  such 
consul  general  or  consul,  in  his  absence,  shall  have  the  right  to 
intervene  in  the  possession,  administration  and  judicial  liquida- 
tion of  the  estate  of  the  deceased,  conformably  with  the  laws  of 
the  country,  for  the  benefit  of  the  creditors  and  legal  heirs." 

So  that  the  treaty  between  the  Argentine  Republic  and  the 
United  States  does  provide  for  administration  on  the  part  of 
the  consular  agent  in  this  country,  where  a  person  died  leaving 
an  estate  in  this  country,  who  was  an  alien  and  who  had  no  next 
of  kin  in  this  country. 

The  appellant  in  this  case  objected  to  the  introduction  of 
printed  copies  of  these  portions  of  these  treaties.  Those  objec- 
tions were  overruled  and  exceptions  were  noted.  This  evidence 
was  superfluous.  The  authorities  upon  the  question  of  the  right 
of  this  court  to  consider  these  treaties  seems  to  be  uniform  and 
to  have  the  effect  that  **  courts  judicially  notice  the  provisions 
of  treaties  made  by  their  own  governments."  And  that:  "Ju- 
dicial notice  of  the  law  includes  notice  of  its  true  reading,  and 
of  all  matter  which  can  legally  affect  its  validity  or  meaning." 
Encyclopedia  of  Evidence,  Vol.  7,  page  960. 

So  that  it  is  the  duty  of  this  court  to  notice  these  treaties  judi- 
cially. 
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Now  how  should  the  terms  of  these  treaties  be  construed? 
Counsel  cite  26  Am.  &  Eng.  Eney.,  555,  to  the  effect  that  the 
terms  of  a  treaty  should  be  construed  in  the  same  way  that  a  con- 
tract or  other  statute  would  be  construed.  In  the  second  edition 
of  this  same  work,  Vol.  28,  page  488,  it  is  said: 

**In  construing  the  language  of  treaties  the  courts  will  adopt 
the  same  general  rules  which  are  applicable  in  the  construction 
of  statutes,  contracts  and  written  instruments  generally  in 
order  to  carry  out  the  purpose  and  intention  of  the  makers. ' ' 

In  the  same  volume,  at  page  490,  in  speaking  of  the  construc- 
tion of  treaties,  the  text  says : 

**As  treaties  are  solemn  engagements  entered  into  between 
independent  nations  for  the  common  advancement  of  their  in- 
terests and  the  interests  of  civilization,  and  as  their  main  ob- 
ject is  not  only  to  avoid  war  and  secure  lasting  peace  but  to 
promote  a  friendly  feeling  between  the  people  of  the  two  coun- 
tries, they  should  be  interpreted  in  the  broad  and  liberal  spirit 
which  is  calculated  to  make  for  the  existence  of  a  perpetual  amity 
so  far  as  can  be  done  without  the  sacrifice  of  individual  rights 
or  the  principles  of  personal  liberty  which  lie  at  the  foundation 
of  jurisprudence. ' ' 

I  am  of  the  opinion  that  the  portion  of  the  United  States  Con- 
stitution and  the  parts  of  the  treaties  mentioned  do  not  require 
construction  beyond  the  plain  meaning  of  the  language  therein 
employed.  This  provision  of  the  Constitution  and  these  treaties 
are  only  susceptible  of  one  meaning,  and  interpret  themselves. 
Giving  to  these  provisions  of  the  Constitution  the  meaning  which 
their  language  imports,  the  treaty  provisions  are  supreme,  and 
this  court  is  bound  to  obey  them  in  determining  this  appoint- 
ment regardless  of  Section  6005  of  the  Revised  Statutes  of  Ohio, 
or  any  other  statute  of  this  state. 

The  Massachusetts  Supreme  Court,  in  the  case  cited  by  coun- 
sel on  both  sides  of  this  case  (191  Mass.,  276),  has  held  that  the 
treaties  existing  between  nations  are  the  supreme  law  of  the  land, 
and  that  the  application  of  the  consular  representative  to  be 
appointed  administrator  of  the  estate  of  a  Russian  subject  who 
died  here  must  be  granted  against  the  public  administrator. 
This  is  a  well  considered  case,  is  founded  ui>on  the  better  reason 
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and  in  my  judgment  has  greater  weight  as  an  authority  than 
the  opinion  of  the  Supreme  Court  of  Louisiana  to  the  contrary, 
The  eases  reported  in  the  12  and  33  Miseelloneous  Reports,  New 
York,  all  cited  in  the  Massachusetts  opinion,  are  in  line  with 
the  holding  in  Massachusetts  and  are  also  well  considered  cases. 
Counsel  for  Crescio  does  not  exhibit  much  earnestness  for  the 
claim  that  the  Massachusetts  case  does  not  correctly  state  the 
law,  but  contends  that  these  provisions  of  the  treaties  relied 
upon  are  only  applicable  to  cases  where  the  deceased  alien  left 
an  estate ;  that  no  court  has  gone  further  than  to  hold  them  ap- 
plicable where  there  is  an  estate  left  by  the  deceased  alien ;  that 
Arduino  left  no  estate ;  that  his  death  was  wrongfully  caused  by 
the  East  Goshen  Coal  Company,  and  that  by  Sections  6134  and 
6135  of  the  Revised  Statutes  of  Ohio  his  administrator  has  a 
claim  to  recover  damages  against  such  company  for  the  benefit 
only  of  his  next  of  kin,  and  that  such  claim  is  not  part  of  his 
estate.  The  cases  of  Steel  v.  Kurtz,  28  0.  S.,  191-6,  Wolf  v.  Rail- 
way, 55  0.  S.,  517,  and  1  C.  C. — N.  S.,  17,  are  relied  upon  as  sus- 
taining this  claim.  In  the  28th  0.  S.  case  the  second  paragraph 
of  the  syllabus  is  as  follows: 

**  While  the  proceeds  of  a  judgment  rendered  in  an  action 
under  this  statute  are  directed  to  be  distributed  to  the  bene- 
ficiaries of  the  judgment  in  the  proportions  provided  by  law  in 
relation  to  the  distribution  of  personal  estates  left  by  persons 
dying  intestate,  the  money  realized  is  not  to  be  treated  as  part  of 
the  general  estate  of  the  intestate.  The  personal  representative 
in  whose  name  the  action  is  brought  is  a  trustee  of  the  fund  and 
must  distribute  the  proceeds  of  the  judgment  to  those  to  whom 
the  general  personal  estate  would  descend  according  to  the  course 
of  the  statute  of  descents  and  distribution.'* 

The  court,  in  this  case,  clearly  recognizes  that  the  claim  for 
wrongful  death  is  part  of  decedent's  estate.  The  court  say: 
**It  is  not  to  be  treated  as  part  of  the  general  estate."  Why 
this  use  of  the  qualifying  word  general  unless  to  distinguish  all 
that  part  of  the  personal  estate  which  does  not  arise  from  the 
claim  for  wrongful  death  from  that  which  does  so  arise  and 
which  is  a  part  of  the  special  estate  of  the  deceased. 

The  55th  0.  S.  case  goes  no  further  upon  this  question  than 
the  28th  0.  S.  ease,  and  the  opinion  of  our  own  circuit  court, 
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1  C.  C. — N.  S.,  17,  is  to  the  same  effect.  Neither  of  these  cases 
is  an  authority  upon  the  point  that  a  claim  for  wrongful  death 
is  no  part  of  decedent's  estate  in  any  sense.  They  do  hold  it  is 
no  part  of  the  general  personal  estate;  that  the  administrator 
has  no  personal  interest  in  it;  that  creditors  can  have  no  claim 
upon  it.  But  they  do  not  hold  that  it  is  not  a  chose  in  action, 
or  a  right  which  is  property  to  be  recovered  and  distributed  as 
the  statutes  require.  I  am  of  the  opinion  that  it  is  a  chose  in 
action,  a  claim  that  may  be  recovered,  and  as  such  is  property 
and  is  a  part  of  the  special  estate  of  the  decedent  to  be  recovered 
in  the  name  of  the  administrator  for  the  benefit  of  the  persons 
named  in  the  statute  and  distributed  as  the  statute  provides. 

Section  5994  of  the  Revised  Statutes  of  Ohio  provides  for  the 
appointment  of  administrators  and  authorizes  the  appointment 
whenever  any  estate  is  left,  it  matters  not  how  small.  The  ques- 
tion is  not  made,  but  I  presume  Arduino  left  some  goods  and 
chattels  if  nothing  more  than  a  suit  of  clothes,  but  the  power  to 
appoint  an  administrator  is  not  dependent  upon  his  having  left 
goods  and  chattels.  If  it  were,  and  the  face  of  Crescio's  appli- 
cation is  true,  then  Crescio  was  appointed  without  any  author- 
ity in  law,  and  there  is  no  power  to  maintain  a  suit  for  wrong- 
ful death  where  decedent  left  no  goods,  chattels  or  other  prop- 
erty. The  contention  of  Crescio 's  counsel  in  this  case  that  Ar- 
duino left  no  estate  and  that  the  claim  for  his  wrongful  death 
is  no  part  of  his  estate  would  defeat  Crescio  *s  appointment  as 
administrator,  and  such  claim  for  wrongful  death,  and  would 
in  all  cases  where  decedent  left  no  property  defeat  the  purpose, 
and  object  of  Sections  6134  and  6135  of  the  Revised  Statutes 
of  Ohio.  The  greater  weight  of  authority  is  opposed  to  this 
view.  I  cite  two  cases,  one  in  Minnesota  and  one  in  Nebraska. 
The  Minnesota  case  is  reported  in  46  Nortwestern,  page  79. 
After  citing  the  Minnesota  statutes  the  court  say: 

''Without  now  considering  whether  letters  of  administration 
can  be  assailed  collaterally  upon  any  such  ground,  we  are  of 
opinion  that  a  cause  of  action  under  the  statute  first  cited  is 
to  be  assets  of  the  deceased,  within  the  meaning  of  the  statute 
last  cited,  so  as  to  give  the  probate  court  jurisdiction  to  direct 
administration  for  the  purpose  of  enforcing  it,  and  distributing 
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the  proceeds.  It  is  true  that,  strictly  speaking,  the  cause  of 
the  aqtion  did  not  belong  to  the  deceased  in  his  lifetime,  but 
only  accrued  at  his  death;  also  that,  when  realized  on,  the  pro- 
ceeds form  no  part  of  his  general  estate,  but  belong  to  his  next 
of  kin.  But  the  narrow  and  literal  construction  contended  for 
by  the  appellant  would  often  prevent  the  enforcement  of  the 
cause  of  action  at  all,  because  of  the  impossibility  of  securing  a 
personal  representative  of  the  deceased  to  maintain  it.  Ad- 
ministration is  a  proceeding  m  rem,  the  res  being  the  estate 
of  the  deceased;  and  we  apprehend  that,  whether  the  deceased 
was  a  resident  or  a  non-resident,  the  existence  of  assets  is  es- 
sential to  administration,  for  it  is  the  estate,  and  not  the  expired 
breath,  of  the  deceased  upon  which  administration  operates. 
Hence  it  would  seem  to  follow,  from  appellant's  logic,  that  if 
the  deceased  left  no  assets,  strictly  so-called,  no  administration 
could  ever  be  had,  and  consequently  the  statutory  right  of  action 
for  the  benefit  of  the  next  of  kin  could  never  be  enforced.  This 
right  of  action  is  given  in  a  case  of  the  death  of  any  person, 
whether  a  resident  of  the  state,  or  only  temporarily  sojourning 
in  it,  at  the  time  of  his  receiving  the  injuries  causing  his  death. 
The  law  will  not  allow  it  to  be  defeated  for  want  of  a  party  to 
maintain  it." 

The  Nebraska  case  is  reported  in  the  71  Northwestern,  at  pages 
283-4.     The  second  paragraph  of  the  syllabus  reads: 

**The  county  court  of  a  county  wherein  a  non-resident  of  the 
state  is  killed  may  appoint  an  administrator  to  prosecute  a  stat- 
utory action  for  the  injury  causing  the  death  of  the  decedent, 
though  the  latter  left  no  property  in  this  state. ' ' 

The  court,  in  the  opinion,  say : 

**The  authority  of  the  county  court  did  not  rest  alone  upon 
the  few  articles  of  personal  property  already  mentioned  which 
the  deceased  had  upon  his  person  when  he  died,  since  the  cause 
of  action  against  the  railroad  corporation  was  sufficient  estate  to 
justify  the  appointment  of  an  administrator,  had  there  been 
no  other  estate  to  be  administered.  The  decisions  in  the  other 
states  upon  the  questions  are  conflicting,  but  the  decided  weight 
of  authority  sustains  the  doctrine  that  the  cause  of  action  under 
Lord  Campbell's  act  is  an  estate  suflScient  to  grant  administra- 
tion thereon." 

The  court  so  held  in  Railway  Co.  v.  Lewis,  24  Neb.,  848,  and 
in  discussing  it  farther  it  cites  several  other  authorities  sustain- 
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ing  this  view,  viz:  Merkle  v.  Bennington  Tp.,  68  Mich.,  133  (35 
N.  W.,  846) ;  Railroad  Co,  v.  Andrews,  36  Conn.,  213;  Morris 
V.  Railroad  Co.,  65  Iowa,  727  (23  N.  W.,  143) ;  Pinney  v.  Mc- 
Ghregory,  102  Mass.,  186;  Oriswold  v.  Qriswold  (Ala.),  20  South., 
437,  and  other  cases. 

The  only  case  I  have  been  able  to  find  holding  the  contrary 
doctrine  is  a  case  reported  in  the  29  Kansas,  which  holds  that 
a  claim  for  wrongful  death  is  no  part  of  the  decedent's  estate; 
that  no  administrator  can  be  appointed  to  recover  it  unless  the 
deceased  left  other  assets,  and  that,  therefore,  in  all  cases  where 
the  decedent  left  no  other  assets  that  no  cause  of  action  can  be 
enforced  for  wrongful  death. 

Therefore  under  these  authorities  the  court  is  of  the  opinion 
that  the  motion  to  remove  Crescio  should  be  sustained 

I  might  add  that  in  this  case  there  is  no  claim  that  Mr.  Crescio 
is  not  a  proper  and  fit  person  to  administer  this  estate.  He 
certainly  is  proper  and  fit,  and  the  court  sustains  this  motion 
upon  no  other  ground  than  the  one  which  the  court  has  an- 
noupced,  that  the  weight  of  authority  seems  to  be  that  the  consu- 
lar representative  in  this  jurisdiction  has  the  preference  in  this 
appointment. 


INSURABLE  INTEILEST  IN  BUILDING  WHERE  EQUITABLE 
INTEREST  ONLY  IS  HELD  IN  THE  LAND. 

Common  Pleas  Court  of  Hamilton  County. 

Moses  Little  v.  The  Southwestern  National  Insur- 
ance Company. 

Decided,  January,  1910. 

Fire  Inswrance — Condition  of  Policy  ReqvAring  Ownership  of  the  Ground 
— Satisfied  by  an  Equitable  Interest  Therein — Construction  of  the 
Phrase,  Sole  and  Unconditional  Owner. 

The  ownership  of  an  equitable  interest  in  real  estate  is  sufficient  to 
confer  an  insurable  interest  in  the  building  standing  on  said  prop- 
erty, notwithstanding  the  policy  issued  thereon  contained  the  con- 
dition that  "this  policy  shall  be  void  if  the  interest  of  the  insured 
in  the  premises  be  other  than  sole  and  unconditional/'  and  "this 
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policy  shall  be  void  if  the  building  insured  stands  upon  ground  not 
owned  by  the  insured  in  fee  simple." 

A.  W.  Brack  and  P.  8.  Phillips,  for  plaintiff. 
Cabell  &  Kohl,  contra. 

Gorman,  J. 

Decision  on  motion  for  new  trial. 

This  action  was  brought  by  Moses  Little  to  recover  the  sum  of 
$500  on  a  fire  insurance  policy  issued  to  him  by  the  defendant 
company  July  1, 1907,  for  a  period  of  one  year.  The  loss  within 
the  year  was  total,  the  building  having  been  destroyed  by 
fire.  The  facts  in  the  case  as  brought  out  by  the  evidence  are 
as  follows: 

About  twenty  or  twenty-two  years  ago  one  Harry  M.  Caldwell 
was  the  owner  of  several  lots  in  the  village  of  Hartwell  in  Oxley 's 
subdivision.  One  of  these  lots  upon  which  the  house  was  built, 
for  which  the  policy  of  insurance  in  the  case  at  bar  was  issued  to 
indemnify  against  loss,  Caldwell  contracted  to  sell  either  to  the 
plaintiff,  Moses  Little,  or  to  his  wife.  There  is  a  conflict  of  tes- 
timony as  to  whether  it  was  to  the  husband  or  the  wife.  About 
a  year  after  the  contract  of  sale  was  made,  which  contract  was  in 
writing  but  never  recorded,  a  house  was  built  upon  the  lot. 
There  was  a  conflict  of  testimony  as  to  whether  the  house  was 
paid  for  by  Moses  Little  or  his  wife.  Little  and  his  daughter 
testified  that  the  entire  purchase  price  ($200)  was  paid.  Cald- 
well in  his  deposition  says  that  it  was  not  all  paid.  After  the  fire 
the  attorney  for  Moses  Little  undertook  to  prepare  and  file 
proofs  of  loss,  but  the  proof  was  objected  to  by  the  adjuster  for 
the  defendant  company,  .especially  on  the  ground  that  the  title 
of  Moses  Little  was  not  shown.  There  never  was  any  deed  deliv- 
ered from  Caldwell  to  either  Moses  Little  or  his  wife  for  the  lot. 
They  lived  in  the  premises  for  more  than  twenty  years— occu- 
pied it  as  their  own  and  claimed  it  to  be  their  own.  In  1901 
Caldwell  deeded  this  lot,  among  others,  to  the  National  Building 
Association  of  this  city  to  secure  it  for  a  debt  which  he  owed  the 
building  association.  The  legal  title  to  the  lot  has  since  been 
vested  in  this  building  association,  but  it  is  admitted  by  the  at- 
torney for  the  building  association  that  its  only  interest  in  the 
lot  is  a  lien  for  moneys  due  from  Caldwell. 
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The  insurance  policy  issued  to  Moses  Little  on  the  building  con- 
tains among  other  things,  the  two  following  conditions : 

**This  policy  shall  be  void  if  the  interest  of  the  insured  in 
the  premises  be  other  than  sole  and  unconditional." 

And  again  : 

**This  policy  shall  be  void  if  the  building  insured  stands  upon 
ground  not  owned  by  the  insured  in  fee  simple.'* 

At  the  close  of  the  plaintiff's  testimony  upon  a  motion  to  ar- 
rest the  ease  and  instruct  the  jury  to  return  a  verdict  for  the 
defendant,  the  court  granted  the  motion,  upon  the  belief  that 
the  plaintiff's  interest  in  the  premises  was  not  sole  and  uncon- 
ditional, and  further  that  he  did  not  hold  in  fee  simple  the 
premises  on  which  the  house  stood. 

The  court  is  of  the  opinion  that  the  proof  of  loss  is  sufficient, 
or  if  not  sufficient,  that  any  shortcomings  therein  had  been  waived 
by  the  defendant  company  by  not  objecting  that  the  proof  of 
loss  was  defective  on  other  grounds  than  that  the  title  was  not 
properly  shown  to  be  in  the  plaintiff,  Moses  Little. 

The  court  is  of  the  opinion,  upon  due  consideration  of  the  au- 
thorities, that  he  committed  an  error  in  taking  the  case  from 
the  jury,  and  that  a  motion  for  a  new  trial  should  be  granted. 

It  has  been  held  in  numerous  authorities  that  it  is  not  neces- 
sary for  the  insured  to  hold  the  legal  title  to  the  premises  upon 
which  the  insured  building  stands  in  order  to  constitute  the  in- 
sured the  sole  and  unconditional  owner.  It  has  been  held  that 
an  equitable  interest  merely  in  the  real  estate  is  sufficient  to  meet 
the  requirements  of  a  policy  that  the  insured  is  the  sole  and  un- 
conditional owner.  Clement  on  Fire  Insurance,  Vol.  II,  p.  157 
Rule  15,  and  authorities  cited  thereunder. 

Vol.  XIII,  American  &  English  Encyclopaedia  of  Law,  p.  232, 
where  the  doctrine  is  laid  down  as  follows: 


*'It  is  not  necessary  that  the  insured  have  a  deed  or  paper  title 
if  his  equitable  interest  is  in  extent  equal  to  a  fee  simple." 

It  has  also  been  held  by  numerous  authorities  that  one  who  is  in 
possession  of  real  property  under  a  contract  of  purchase  and  is 
not  in  default  in  the  payments  provided  for  in  the  contract,  is 
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in  equity  the  owner  of  the  land,  and  hence,  entitled  to  insure  as 
sole  and  unconditional  owner.  And  this  is  true  whether  the 
purchase  price  has  been  paid  or  not,  inasmuch  as  the  unpaid  pov- 
tion  of  the  purchase  price  is  only  an  incumbrance  on  the  prop- 
erty ;  but  .the  contrary  view  has  been  held  in  some  jurisdictions. 
We  think,  however,  that  the  greater  weight  of  authority  is  in 
favor  of  the  rule  stated  in  Rule  V,  p.  183,  Vol.  II,  Clement  on 
Fire  Insurance: 

**  An  equitable  interest  or  title  in  fee  simple  may  be  the  equiva- 
lent of  ownership  in  fee  within  the  meaning  of  the  policy;  the 
condition  does  not  absolutely  require  legal  title  to  be  in  the  in- 
sured."    (Citing  numerous  authorities.) 

The  cases  which  most  strongly  support  the  rule  that  it  is  not 
necessary  for  the  insured  to  hold  legal  title  in  order  to  come 
within  the  provisions  of  the  condition  of  sole  ownership  and 
ownership  in  fee  simple,  are : 

Stvift  V.  Vt.  Insurance  Co.,  18  Vt.,  305.  In  this  case  the  in- 
sured had  merely  a  contract  of  purchase.  The  policy  contained 
a  provision  that  it  should  be  void  if  the  interest  of  the  insured 
was  not  sole  and  unconditional,  or  if  his  interest  in  the  land  was 
other  than  in  fee  simple.  Held  that  the  policy  was  not  avoided 
and  that  the  insured  in  fact  had  no  less  an  estate  in  the  prem- 
ises than  a  fee  simple. 

Lewis,  Jr.,  v.  New  England  Fire  Insurance  Co.,  29  Fed.,  496. 
The  policy  contained  a  provision  that  it  would  be  void  if  the  as- 
sured was  not  the  sole  and  unconditional  owner,  or  if  the  build- 
ing stood  on  ground  not  owned  in  fee  simple  by  the  insured. 
The  insured  had  no  legal  title,  but  only  a  contract  in  writing  be- 
tween him  and  the  owner  whereby  the  owner  agreed  to  sell  and 
convey  by  quit-claim  deed.  The  purchase  money  was  all  paid 
and  the  insured  was  in  possession.  Held  that  the  insured  was 
the  sole  and  unconditional  owner  in  fee  simple. 

In  Capital  City  v.  Caldwell  Bros.,  95  Ala.,  p.  77,  the  policy 
provided  that  if  the  exact  interest  of  the  insured  in  the  property 
be  not  truly  stated  the  policy  should  be  void.  The  application 
formed  part  of  the  policy.  The  statement  in  the  application  was 
that  the  insured  owned  in  fee  simple.  They  did  not  have  the 
legal  title  at  all.    One  of  the  insured  had  an  equitable  fee  simple 
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title  in  the  lot,  but  he  held  no  conveyance  or  written  evidence  of 
title.  The  other  insured  had  no  interest  at  all  in  the  land,  but 
only  an  interest  in  the  building  insured.  Held:  That  the  title 
was  suflBcient  in  an  action  on  the  policy  and  that  the  insured 
might  testify  in  such  a  case  that  he  bought  and  owned  the  prop- 
erty without  producing  his  deed  or  proving  payment  of  the  pur- 
chase money. 

Phoenix  Insurance  Company  v.  Bowdre,  67  Miss.,  620.  The 
policy  contained  a  provision  that  if  the  interest  of  the  insured 
be  other  than  absolute  fee  simple  it  must  be  so  represented  to 
the  company  and  so  expressed  in  writing,  or  the  policy  would  be 
void.  The  legal  title  was  in  one  Merryweather,  and  not  in  the 
insured,  and  no  disclosure  of  this  fact  was  made.  Held:  That  the 
title  of  the  insured  was  sufficient  in  an  action  on  the  policy  to 
satisfy  the  condition  of  an  absolute  fee  simple  title. 

Security  Insurance  Co.  v.  Kuhn,  207  111.,  166.  The  policy  con- 
tained a  provision  that  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership,  or  if  the  subject  of 
insurance  be  a  building  on  ground  not  owned  in  fee  simple  by 
the  insured,  the  policy  would  be  void.  The  interest  of  the  in- 
sured, to-wit,  under  the  will  of  her  husband  was  an  equitable  es- 
tate for  life,  the  legal  title  being  vested  in  the  executors  under 
the  will.  Held:  That  the  insured,  the  widow,  was  the  sole  and 
unconditional  owner  of  the  property  in  fee  simple,  and  could 
maintain  an  action  on  the  policy. 

Imperial  Fire  Insurance  Co,  v.  Dunham,  117  Pa.  St.,  460.  The 
policy  contained  a  provision  that  the  same  should  be  void  if  the 
interest  of  the  assured  was  other  than  sole  and  unconditional 
ownership,  or  if  the  building  insured  stood  on  ground  not  owned 
in  fee  simple.  The  insured  had  a  contract  to  purchase  the  land 
only  and  the  purchase  money  was  unpaid.  Held :  That  the  as- 
sured was  such  an  owner  in  fee  simple  and  that  the  policy  was 
not  void. 

To  the  same  effect  are  the  cases  of  Elliott  v.  Ashland  Ins,  Co., 
117  Pa.  St.,  584;  Millville  Mutual  Ins,  Co,,  v.  Wilgus,  88  Pa.  St., 
107 

Hough  V.  The  City  Fire  Ins,  Co,,  29  Conn.,  10.  The  policy 
contained  a  provision  that  if  the  interest  in  the  property  to  be 
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insured  be  not  absolute  the  policy  should  be  void.  The  defend- 
ant insurance  company  contended  that  this  meant  a  fee  simple 
title.  The  only  title  which  the  insured  had  was  a  contract  by 
which  another  held  the  property  for  him  in  trust.  Held:  That 
the  insured's  title  was  suflScient  to  meet  the  requirements  of  the 
policy  of  sole  and  unconditional  ownership  in  fee  simple. 

Mallory  v.  Frey,  21  App.  Cases  (D.  C),  106.  The  policy  con- 
tained a  provision  that  it  should  be  void  if  the  owner  was  not 
the  sole  and  unconditional  owner,  or  if  the  building  stood  upon 
ground  not  owned  by  him  in  fee  simple.  The  insured  did  not 
hold  the  legal  title,  only  an  equitable  title.  Held:  That  his 
title  was  suflScient  to  meet  the  requirements  of  the  policy. 

The  Supreme  Court  of  Ohio  has  not  passed  upon  this  ques- 
tion clearly  in  any  case  that  this  court  has  found,  but  in  the  ease 
of  Lorillard  Fire  Ins.  Co.  v.  McCullough,  21  0.  S.,  176,  the  court 
comes  very  nearly  holding  that  an  equitable  interest  under  a 
contract  of  sale  with  the  legal  title  outstanding  in  a  person  other 
than  the  insured  is  suflScient.  In  that  case  a  written  applica- 
tion was  made  by  the  assured,  and  this  written  clause  was  made 
a  part  of  the  policy ;  among  other  things  there  were  several  ques- 
tions submitted  to  the  assured  and  answers  made  by  him  thereto. 
One  of  the  questions  was:  ''Is  any  other  person  interested  in 
the  property?  If  so,  state  the  interest?"  The  answer  to  this 
question  was  **no." 

The  court  on  page  179  says: 

'*It  is,  perhaps,  not  seriously  denied  that  the  interest  of  the 
defendant  in  error  in  the  property  was  an  insurable  interest. 
That  it  was  such,  we  have  no  doubt.  The  ground  relied  upon 
for  the  avoidance  of  the  policy  is  an  alleged  breach  of  warranty, 
consisting  in  the  fact  that  the  answers  given  to  the  questions 
contained  in  the  written  application  were  not  full  answers,  and 
also  in  the  fact  that  they  were  false. ' ' 

Held:  That  the  answers  were  not  false;  that  the  answers  dis- 
closed that  the  insured  had  an  equitable  title  which  the  court 
held  to  be  suflScient  to  meet  the  requirements  of  the  answer  that 
no  other  person  was  interested  in  the  property. 

The  court  in  the  case  above  cited  (88  Pa.  St.,  107)  in  defining 
what  is  meant  by  an  absolute  fee  simple  title,  used  this  language: 
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**The  plaintiff's  title  was  an  equitable  one,  but  it  nevertheless 
vested  in  him  the  entire  unconditional  ownership  subject  to  the 
payment  of  the  balance  of  the  pur<>hase  money.  This  balance 
was  practically  an  incumbrance.  It  is  true  the  legal  title  was  in 
the  vendors  but  they  could  use  it  only  to  enforce  the  payment 
of  the  price  agreed  upon.  In  this  respect  it  is  exactly  the  case 
of  a  mortgage  which  vests  the  legal  title  in  the  mortgagee  for 
the  same  purpose.'' 


In  the  case  at  bar  the  legal  title  is  in  the  building  association, 
subject  to  the  equities  of  Mo^es  Little  or  his  wife  as  the  case 
may  be,  and  the  building  association  is  making  no  claim  to  any 
other  interest  than  that  it  hol<k  a  lien  for  a  part  of  the  unpaid 
purchase  money. 

Little  and  his  family  occupied  the  premises  for  twenty  years, 
or  almost  twenty  years,  before  the  loss  occurred,  and  claimed  it 
as  their  own.  Under  such  a  state  of  facts  and  under  the  au- 
thorities cited,  the  court  is  of  the  opinion  that  it  should  have 
allowed  the  case  to  go  to  the  jury  to  determine  whether  the 
property  was  Moses  Little's  or  his  wife's,  inasmuch  as  there  was 
a  conflict  of  testimony  upon  that  question. 

It  is  contended,  however,  that  whatever  may  be  the  rule  in 
other  states  as  to  the  meaning  of  sole  and  unconditional  owner- 
ship and  a  fee  simple  title,  our  Supreme  Court  has  held  that 
a  person  who  has  an  equity  in  property  with  the  legal  title  out- 
standing in  another,  is  not  the  sole  and  unconditional  owner 
and  owner  in  fee  simple,  unless  all  the  purchase  money  has 
been-  paid,  and  several  Ohio  authorities  are  cited  by  counsel  for 
defendant  to  support  his  contention,  notably:  Lefferson  v.  Dal- 
las, 20  O.  S.,  68 ;  Jaeger  v.  Hardy,  48  0.  S.,  335 ;  Mutual  Aid, 
etc,  Co.  V.  Oashe,  56  0.  S.,  273,  and  Coggshall  v.  Bank,  63  0.  S., 
88. 

This  last  ease  seems  to  be  the  strongest  in  favor  of  defend- 
ant, if  it  does  favor  his  contention. 

The  court  has  carefully  read  these  authorities,  and  especially 
the  last  one  cited,  and  is  of  the  opinion  that  the  rule  therein  laid 
down  does  not  affect  the  question  under  consideration.  In  the 
last  case  cited,  63  0.  S.,  88,  the  court  had  under  consideration 
the  question  of  whether  or  not  the  interest  of  the  holder  of  a 
legal  title  who  had  made  a  contract  to  sell  the  same  for  a  stipu- 
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lated  sum  and  only  a  part  of  the  purchase  price  had  been  paid, 
had  £nich  an  interest  in  the  land  as  could  be  seized  in  attachment 
or  levy.  The  court,  Judge  Spear,  announcing  the  opinion,  held 
that  under  Section  5524,  Revised  Statutes,  the  order  of  attach- 
ment became  effective  upon  any  interest  which  the  vendor  held 
in  the  land  which  was  not  exempt  by  law  from  being  applied 
to  the  plaintiff's  claim. 

The  court  is  of  the  opinion  that  these  cases  do  not  change  the 
rule  laid  down  as  to  what  constitutes  sole  and  unconditional 
ownership  in  fee  simple  within  the  meaning  of  a  standard  fire 
insurance  policy ;  and  further  that  if  there  were  any  defects  in 
the  proof  of  loss,  they  were  waived  by  the  defendant  company 
by  objecting  only  to  the  part  relating  to  the  title  of  the  prop- 
erty. 

There  are  many  other  cases  which  the  court  has  not  cited,  both 
upon  the  question  of  sole  and  unconditional  ownership  and  on  the 
matter  of  proofs  of  loss,  but  we  do  not  think  it  necessary  to 
multiply  these  authorities  inasmuch  as  we  are  clearly  of  the 
opinion  that  the  court  committed  an  error  in  sustaining  the  de- 
fendant's motion  to  take  the  case  from  the  jury. 

Motion  for  a  new  trial  will  therefore  be  granted. 


NISI  PBIUS  REPORTS— NEW  SERIES.  885 


1909.]  Nagel  v.  Zumstein  et  al. 


DIVISION  OF  PROFITS  OF  A  LAND  SYNDICAT£. 

Common  Pleas  Court  of  Hamilton  County. 

Charles  W.  Nagel,  Assignee  op  Thomas  B.  Youtsey,  v.  Prank 

Zumstein,  Executor,  et  al;  and  James  E.  Mooney, 

Trustee,  v.  Charles  W.  Nagel,  Assignee,  et  al 

Decided,  January,  1910. 

Judioial  Sales — What  a  Sheriff  Sella  under  Levy  Against  an  Individual 
Interest  in  Realty  Owned  l>y  a  Syndicate— When  Profits  may  he 
Said  to  have  Begun— Division  oj  Profits — What  Constitutes  the 
Capital  of  a  Syndicate — Construction  of  Contracts, 

1.  When  a  sheriff  sells  the  undivided  interest  of  a  member  of  a  syndi: 

cate  in  a  designated  part  of  the  syndicate  property,  the  purchaser 
does  not  acquire  the  undivided  interest  of  said  member  in  the  en- 
tire syndicate  assets;  the  value  of  such  a  purchase  depends  upon 
the  relation  of  the  part  bought  to  the  entire  assets  of  the  syndi- 
cate, only  to  be  ascertained  by  an  accounting  and  a  trustee  of  the 
syndicate  property  has  no  right  to  treat  such  a  purchaser  as  the 
owner  of  the  undivided  interest  of  said  member  in  the  entire  syn- 
dicate assets. 

2.  A  trustee  acts  at  his  peril.    At  any  time  and  at  all  times  it  is  his 

duty  to  ask  the  aid  of  the  courts  in  any  matter  respecting  the 
trust  estate  or  property  to  be  administered  and  the  rights  of  the 
parties  in  interest.  All  persons  having  the  money  of  others  in 
their  hands  to  distribute  must  see  to  it  that  such  money  reaches 
the  proper  hands.  If  a  mistake  be  made  such  persons  will  be  re- 
quired to  pay  it  a  second  time,  or  oftener  until  it  reaches  the 
proper  person. 

3.  In  interpreting  a  word  or  phrase  in  a  contract,  heed  must  be  given 

to  the  entire  agreement  and  its  subject-matter. 

4.  The  matter  contributed  by  the  members  of  a  syndicate  is  its  capital, 

whether  the  same  be  money,  chattels,  time,  skill  or  other  matter. 

5.  Usually  profits  begin  when  and  where  the  capital  yields  a  net  in- 

crease. Such  increase  is  profit.  This  rule  will  obtain  unless  the 
parties  agree  otherwise.  But  any  departure  from  this  rule  must 
be  clear,  definite  and  certain,  and  where  a  word  or  a  phrase  is 
used  in  the  agreement  which  does  not  clearly,  definitely  and  cer- 
tainly indicate  such  a  departure,  this  rule  will  obtain. 

Hoffman,  Bode  (&  LeBlofid,  for  Charles  W,  Nageliy«assignee« 
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Bufus  B.  Smith,  for  James  E.  Mooney,  individually  and  as 

trustee.  | 

Dempsey  <fe  Nieberdhig,  for  Henry  Burkhold.  1 

Edward  Colston,  Lawrence  Maxwell,  Jr.,  and  Simeon  M.  John-  , 

son,  for  Wallace  Burch. 

Simeon  M.  Johnson,  for  John  Kilgour  and  Charles  H.  Kil- 

gour  estate. 

Charles  A.  Oroom,  for  John  Zumstein  estate. 

Dickson,  J. 

During  the  years  1887,  1888  and  1889,  certain  individuals  ac- 
quired interests  in  certain  lands  in  Hamilton  county,  Ohio,  adja- 
cent to  the  city  of  Cincinnati.  During  this  time  these  individuals  | 
advanced  money  to  buy  these  lands.  Sometime  during  the  year 
1889,  the  following  Hyde  Park  Syndicate  agreement  was  en- 
tered into: 

'*We,  James  E.  Mooney,  T.  B.  Youtsey,  A.  S.  Berry,  Charles 
H.  Kilgour,  John  Kilgour,  John  Zumstein  and  Wallace  Burch, 
severally  agree  to  and  with  each  other,  each  in  consideration  of 
the  agreements  of  the  others  as  follows: 

*' First.  To  form  a  syndicate  to  purchase  such  real  estate  as 
may  be  determined  upon  by  two-thirds  of  the  shareholders  herein. 

**  Second.  The  number  of  shares  shall  be  limited  to  six,  five 
whole  shares  and  two  one-half  shares,  distributed  as  follows :  to 
James  E.  Mooney,  one  share;  T.  B.  Youtsey,  one  share;  A.  S. 
Berry,  one  share ;  Charles  H.  Kilgour,  one  share ;  John  Kilgour,  ^ 

one  share;  John  Zumstein,  one-half  share;  Wallace  Burch,  one- 
half  share. 

**  Third.  The  shareholders,  other  than  Wallace  Burch,  shall 
pay  their  proportional  part  of  the  money  to  be  advanced  for  said 
one-half  share  held  by  him.  The  said  Wallace  Burch  shall  not 
be  paid  any  of  the  proceeds  of  the  sale  of  said  real  estate,  until 
the  sum  advanced  for  the  purchase  thereof,  together  with  all  in- 
terest and  other  costs,  shall  have  first  been  repaid  to  the  said 
shareholders  advancing  the  same  out  of  the  sales  of  the  lands 
purchased  under  this  agreement.  The  said  Wallace  Burch  in 
consideration  of  the  profits  in  said  one-twelfth  interest  is  to 
devote  such  time  and  attention  as  may  be  necessary  to  purchase  ■ 

the  real  estate  hereunder.  And  by  the  direction  of  the  officers 
of  said  syndicate,  is  to  attend  generally  to  all  matters  that  may 
be  necessary  to  carry  out  this  agreement. 
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''Fourth.  The  title  of  all  real  estate  purchased  shall  be  con- 
veyed to  James  E.  Mooney,  trustee,  who  shall  hold  the  same  in 
trust  for  the  shareholders  hereof,  in  accordance  with  this  agree- 
ment, and  make  such  disposition  of  the  same  as  may  be  directed 
from  time  to  time  by  two-thirds  of  the  said  shareholders  herein. 
Said  trustee  shall  receive  one  ($1)  dollar  for  his  services. 

**  Fifth.  The  said  shareholders  shall  elect  from  their  number, 
a  president,  treasurer,  and  such  other  oflScers  as  they  may  deem 
necessary.  The  compensation  of  said  oflScers,  for  each,  shall  be 
one  ($1)  dollar  per  year. 

**  Sixth.  Promptly  upon  being  notified  so  to  do,  each  share- 
holder shall  pay  to  the  treasurer  his  proportional  share  of  such 
sums  of  money  as  may  be  required  to  make  the  purchase  of  the 
real  estate  as  aforesaid. 

**  Seventh.  It  is  agreed  that  the  death  of  any  shareholder 
herein  shall  not  determine  this  agreement.  And  each  of  said 
shareholders  agrees  that  in  the  event  of  his  death  prior  to  the  de- 
termination of  this  agreement,  his  share  shall  pass  to  his  execu-. 
tors  or  other  legal  representatives,  who  shall  carry  out  in  his 
stead,  the  purposes  of  this  agreement,  to  all  intents  and  pur- 
poses, the  same  as  if  he  had  not  deceased. 

''Eighth.  This  agreement  to  date  from  the  30th  day  of  June, 
1887,  and  to  cover  the  purchases  of  all  real  estate  made  since 
said  date.  "James  E.  Mooney, 

T.  B.  YOUTSBT, 

A.  S.  Bebrt, 
C.  H.  K1L.G0UR, 
John  Kilgour, 
John  Zumstein, 


Wallace  Burch." 


About  the  time  this  agreement  was  made  there  had  been  pur- 
chased about  one  hundred  and  fifty  acres  of  land  known  aa  Hyde 
Park.  About  one  hundred  and  fifty  thousand  ($150,000)  dol- 
lars, partly  cash  and  partly  in  deferred  payments  secured  by 
mortgages  on  the  land,  were  paid  for  the  lands.  The  title  to  all 
or  nearly  all  of  this  land  at  one  time  had  been  taken  in  the  name 
of  Wallace  Burch,  a  member  of  the  syndicate.  In  due  course  of 
time  the  title  to  all  of  this  land  was  conveyed  to  James  E.  Mooney, 
trustee,  a  member  of  the  syndicate.  These  deeds  to  Mooney, 
trustee,  are  silent  as  to  his  powers. 

The  purpose  of  the  formation  of  this  syndicate,  as  appears 
from  the  agreement  above,  would  indicate  that  the  only  object 
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was  **to  purchase  such  real  estate  as  may  be  determined  upon 
•  ♦  ♦  and  make  such  distribution  of  the  same  as  he*'  (Moon- 
ey,  trustee)   ''may  be  directed  from  time  to  time."    •     •    • 

In  time  this  land  was  developed  and  improved  by  the  syndi- 
cate, either  by  the  direct  orders  of  its  members  or  by  their  ac- 
quiescence. In  the  purchase  and  development  of  these  lands 
about  two  hundred  and  ten  thousand  ($210,000)  dollars  was 
expended.  Since  the  organization  of  the  syndicate  certain 
changes  in  its  membership  have  occurred.  Messrs.  Berry,  C. 
H.  Kilgour  and  John  Zumstein  have  died  and  their  legal  repre- 
sentatives have  taken  their  places.  Thomas  B.  Youtsey  made  an 
assignment  to  Charles  W.  Nagel,  assignee. 

By  proceedings  had  in  the  Court  of  Common  Pleas  of  Hamilton 
County,  Ohio,  the  Franklin  Bank  recovered  a  judgment  against 
Youtsey,  a  member  of  the  syndicate.  A  short  time  thereafter 
Youtsey  executed  and  delivered  a  deed  of  assignment  to  Charles 
W.  Nagel.  Other  actions  were  brought,  and  other  judgments 
were  rendered,  against  Youtsey.  Various  additional  parties  with 
claims  against  Youtsey  either  entered  or  were  brought  into  these 
actions.  Various  appellate  proceedings  were  had  in  the  Circuit 
Court  of  Hamilton  County,  Ohio,  and  in  the  Supreme  Court  of 
Ohio.  All  these  proceedings  were  ended  by  and  in  a  final  decree 
in  the  Circuit  Court  of  Hamilton  County,  in  which  it  was  held 
that  the  Franklin  Bank's  claim  against  Youtsey  was  after  cer- 
tain legal  charges  the  first  lien  against  certain  definite  property 
rights  owned  by  Youtsey;  that  the  claim  of  Nagel,  assignee  of 
Youtsey,  was  the  next  lien  against  these  same  property  rights, 
and  that  no  other  party  had  any  right  therein.  At  the  be- 
ginning of  the  action  by  the  bank,  levy  had  been  made  in  attach- 
ment upon  Youtsey 's  certain  undivided  one-sixth  interest  in  cer- 
tain specific  parcels  of  land,  described  either  by  lot  numbers  or 
by  metes  and  bounds.  The  attachment  was  sustained.  The  final 
entry  in  the  circuit  court  contained,  among  other  findings,  the 
following : 

**•  •  •  It  is  further  ordered  that  the  said  sheriff  convey 
to  the  purchaser,  Henry  Burkhold,  by  deed  according  to  law,  the 
property  so  sold,  being  the  undivided  one-sixth  of  all  the  prem- 
ises in  the  petition  described  and  being  the  interest  of  the  de- 
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fendant,  the  said  Thomas  B.  Youtsey,  in  said  premises  in  the  peti- 
tion described,  to-wit :  the  undivided  one-sixth  of  each  and  every 
piece  therein  described  and  no  more,  and  the  said  purchaser  is 
hereby  subrogated  to  all  rights,  claims  and  liens  of  every  kind 
whatsoever  of  all  the  parties  to  this  action  in  said  premises,  and 
a  writ  of  possession  is  awarded  to  put  said  purchaser  in  posses- 
sion of  said  premises/'    •    •    • 

The  sheriff  of  Hamilton  county,  Ohio,  in  compliance  with  this 
order,  after  unsuccessfully  asking  for  separate  bids  on  each  par- 
cel of  land,  made  a  sale  to  Henry  B.  Burkhold  at  his  bid,  for  the 
sum  of  $26,110  cash,  and  upon  the  payment  thereof,  delivered  to 
Burkhold  a  deed  in  accord  with  the  terms  of  the  decree,  and  out 
of  the  proceeds  of  the  sale  paid  the  bank's  claim  and  paid  a  small 
balance  to  Nagel,  assignee. 

All  the  money,  $209,199.66,  advanced  to  purchase  and  im- 
prove the  land  has  been  repaid  and  in  addition  thereto  there  was 
credited  as  interest  to  the  various  parties  on  February  1,  1908, 
the  following  amounts: 

James  E.  Mooney $35,025.70 

Henry  B.  Burkhold  (Youtsey 's  Int.)   35,025.70 

Albert  S.  Berry  Estate  35,025.70 

Chas.  H.  Kilgour  Estate  35,025.70 

John  Kilgour 35,025.70 

John  Zumstein  Estate 17,512.85 

Total $192,641.35 

On  these  amounts  credited  there  has  been  paid  up  to  and  in- 
cluding June  1st,  1909,  the  following : 

James  E.  Mooney  $16,375.70 

Henry  B.  Burkhold  ( Youtsey 's  Int.) 16,375.70 

Albert  S.  Berry  Estate 16,375.70 

Chas.  H.  Kilgour  Estate 16,375.70 

John   Kilgour    16,375.70 

John  Zumstein  Estate    8,187.85 

Total $90,066.35 

The  assets  of  the  83mdicate  now  are  about  $120,000,  including 
everything.     Three  parties  in  this  action  ask  for  relief. 

Nagel,  as  assignee,  claims  that  he  owns  all  of  the  interest  in 
the  syndicate  formerly  owned  by  Youtsey,  except  what  was  sold 
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to  Burkhold ;  claims  that  Burkhold  did  not  purchase  at  the  judi- 
cial sale  all  of  Youtsey 's  interest  or  ownership  in  the  entire  syndi- 
cate, but  only  Youtsey's  interest  in  the  property  sold;  claims 
that  the  value  of  such  interest  depended  upon  the  payment  of 
the  debts  of  the  concern  and  Youtsey's  undivided  interest  in  the 
concern,  all  ascertained  only  by  an  accounting. 

Second.  Mooney,  trustee,  after  reciting  that  since  the  judi- 
cial sale  he  has  treated  Burkhold  as  the  sole  owner  of  the  entire 
interest  of  Youtsey  in  the  syndicate,  states  that  Nagel,  assignee, 
claims  he  had  done  wrong  in  this  respect,  and  now  asks  the  ad- 
vice and  instruction  of  this  court  as  to  his  rights  and  duties  in 
the  premises. 

Third.  Burch  asks  a  construction  of  the  syndicate  agreement, 
for  an  accounting,  and  an  award  to  him  out  of  the  profits  earned 
in  said  syndicate  of  any  amount  due  him;  and  claiming  that 
profits  were  earned  after  the  repayment  of  all  moneys  expended 
for  all  purposes. 

The  members  of  the  syndicate,  except  Burch,  advanced  all  the 
money  required  by  the  syndicate  in  the  purchase  and  development 
and  marketing  of  the  real  estate  owned  by  the  syndicate.  This 
was  done  in  accord  with  the  agreement  and  in  accord  with  the 
consents  of  all  the  members,  including  Burch.  Burch  agreed  to 
furnish  such  time  and  such  skill  as  required.  There  is  no  claim 
that  he  has  not  fulfilled  his  part  of  the  contract.  He  was  recog- 
nized as  one  of  the  members  of  the  syndicate — was  treated  as  such 
and  was  on  many  important  committees.  The  money  thus  ad- 
vanced and  the  time  thus  spent  together  with  the  skill  thus  em- 
ployed, constituted  the  capital  of  the  concern.  The  syndicate 
agreement,  though  providing  against  the  death  of  one  or  more 
of  its  members,  made  no  provision  against  the  insolvencey  or  the 
assignment  of  any  one  of  its  members. 

The  levy  of  attachment  was  made  upon  the  undivided  one-sixth 
interest  of  Youtsey  in  certain  two  hundred  or  more  parcels  of 
land,  particularly  described  by  lot  numbers  in  certain  subdivi- 
sions, or  by  metes  and  bounds,  and  being  all  the  land  charged 
on  the  regular  tax  duplicate  against  the  syndicate  at  the  time  of 
the  levy.  By  due  course  of  law  the  one-sixth  interest  of  Yout- 
sey in  these  certain  parcels  of  land  was  ordered  sold  to  pay  the 
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judgment  agauist  Youtsey.  A  one-sixth  part  of  each  parcel  of 
land  was  appraised  separately.  The  one-sixth  part  of  each  par- 
cel of  land  thus  appraised  was  offered  for  sale  by  the  sheriff 
separately.  There  being  no  bidders  for  each  separate  parcel,  ail 
the  one-sixth  interest  of  Youtsey  in  all  the  separate  parcels  of 
land  was  sold  to  Burkhold  and  a.  deed  given  to  him  therefor. 

What  did  Burkhold  buy  at  this  sheriff's  sale? 

The  court  is  of  the  opinion  that  Burkhold  purchased  only  Yout- 
sey's  undivided  one-sixth  interest  in  the  parcels  of  land  sold  and 
no  more.  He  did  not  at  that  sale  purchase  Youtsey 's  undivided 
one-sixth  interest  in  the  entire  syndicate  property,  which  syndi- 
cate property  at  that  time  consisted  of  lands  attached  and  not 
attached,  mortgage  notes  secured  by  mortgage,  leasehold  estates, 
cash  and  other  choses  in  action.  Suppose  each  one  of  the  two 
hundred  or  more  parcels  of  land  had  been  sold  to  two  hundred  or 
more  different  bidders.  Certainly  each  one  of  these  two  hun- 
dred or  more  purchasers  could  not  have  bought  the  entire  un- 
divided one-sixth  interest  of  Youtsey  in  the  entire  property  of 
the  syndicate.  The  sheriff  caused  to  be  appraised  Youtsey 's  un- 
divided one-sixth  interest  in  these  lands  as  a  co-parcener  or 
tenant  in  common.  The  true  value  of  Youtsey  *s  undivided  one- 
sixth  interest  in  these  parcels  of  land  could  only  have  been  as- 
certained by  an  accounting.  There  has  been  no  accounting,  be- 
fore or  since  the  sale.  Such  a  purchase  at  such  a  sale  may  be 
worth  much  or  worth  less  than  nothing.  An  accounting  should 
have  been  had  before  the  appraisements  were  made.  Such  a  sale 
smacks  of  the  grab  bag  or  the  lottery  and  is  not  right.  Burk- 
hold was  the  agent  of  the  Franklin  Bank  in  its  action  against 
Youtsey.  He  signed  the  petition  and  swore  to  the  aflSdavit  in 
attachment. 

It  is  true  any  one  interested,  including  Mooney,  trustee,  Nagel, 
assignee,  and  Burkhold,  could  have  had  an  accounting  and  as- 
certained the  true  value  of  the  property  sold,  yet  the  fact  re- 
mains that  there  was  no  accounting  had.  Burkhold  bought  only 
what  was  offered  for  sale  and  sold — no  more,  no  less. 

After  his  purchase  of  Youtsey 's  interest  in  these  parcels  of 
land,  Burkhold  was  treated  by  Mooney,  trustee,  as  the  sole  owner 
of  all  interest  of  Youtsey  in  the  entire  syndicate  property. 
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It  is  claimed  that  by  the  assignment  of  Toutsey^  to  Nagel  the 
syndicate  was  dissolved.  Such  is  the  general  rule  of  law,  but  the 
court  is  of  the  opinion  that  the  assignment  of  Youtsey  did  not 
here  work  a  dissolution.  From  the  very  beginning  of  *the  syn- 
dicate Mooney  was  the  trustee  and,  as  such,  trustee  of  all  its 
members  and  their  personal  representatives  in  case  of  death.  He 
as  trustee  owned  all  of  its  assets.  Burkhold,  together  with  his 
wife,  declared  by  deed  that  Mooney  was  the  trustee  of  all,  in- 
cluding himself.  There  has  at  no  time  been  a  relinquishment 
.of  this  trusteeship  by  Mooney.  Mooney  has  at  all  times  and  on 
all  occasions  accepted  the  trust  and  asserted  rights  thereunder. 
He  thus  acts  in  this  action.  He  has  never  rendered  an  account- 
ing of  his  trust.  There  never  has  been  any  revocation  of  the 
trust  by  any  of  its  members,  or  by  Mooney  as  trustee. 

The  court  is  of  the  opinion  that  the  assets  of  the  Hyde  Park 
Syndicate  have  at  all  times  been  and  now  are  in  the  possession  of 
Mooney  as  trustee. 

While  acting  as  such  trustee,  Mooney  has  repaid  all  the  money 
advanced  by  the  members  of  the  syndicate.  Also  between  April 
1st,  1908,  and  June  1st,  1909,  he  has  disbursed  on  the  interest  ac- 
count $90,066.35  (supra). 

He  paid  nothing  to  Burch  or  Nagel,  assignee.  At  no  time  did 
Mooney,  as  trustee  or  otherwise,  or  any  one  for  him,  render  any 
account  to  Nagel,  assignee,  or  Burch.  At  no  time  did  he  as 
trustee  or  otherwise,  or  any  one  for  him,  notify  Nagel,  assignee, 
or  Burch  that  he  was  paying  the  above  interest  amounts.  Neith- 
er Nagel,  assignee,  nor  Burch,  at  any  time  before  this  suit  was 
brought,  know  that  these  interest  amounts  had  been  credited  or 
paid.  Both  Nagel,  assignee,  and  Burch  were  entitled  to  such 
notice.  It  was  Mooney 's  duty  as  trustee  to  so  notify  these  people. 
Mooney  as  trustee  had  no  right  to  pay  to  Burkhold  the  interest 
he  did  pay  to  him. 

A  trustee  acts  at  his  peril.  At  any  time  and  at  all  times  it 
is  the  duty  of  a  trustee  to  ask  the  aid  of  the  courts  *  *  in  any  mat- 
ter respecting  the  trust  estate  or  property  to  be  administered, 
and  the  rights  of  the  parties  in  interest. '*  All  persons  having 
the  money  of  others  in  their  hands  to  distribute  must  see  to  it 
that  such  money  reaches  the  proper  hands.     If  a  mistake  be 
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made,  such  persons  will  be  required  to  pay  it  a  second  time  or 
oftener  until  it  reaches  the  proper  person.  Mooney,  now  too  late 
as  to  the  past,  seeks  this  aid  in  this  court. 

The  uttering  of  the  two  deeds  further  strengthens  the  court's 
opinion  that  the  trust  in  Mooney  was  and  is  a  continuing  and 
subsisting  trust. 

The  court  is  of  the  opinion  that  the  recording  of  the  second 
trust  declaration,  in  which  Burkhold  joined,  does  not  militate 
against  the  claims  of  Nagel,  assignee.  This  deed  was  not  notice 
to  Nagel,  assignee,  of  any  matter  contained  therein  and  the  re- 
cording of  the  same  is  in  no  way  binding  upon  him.  Nagel  as 
assignee  had  a  right  to  trust  that  Mooney  as  trustee  would 
legally  administer  his  trust,  and  in  the  absence  of  express  notice 
and  laches  thereafter,  no  error  committed  against  him  by  his 
trustee  is  binding  upon  him. 

The  court  is  of  the  opinion  that  this  trust  in  question  is  now, 
and  has  been  since  its  beginning,  a  continuing  and  subsisting 
trust  and  that  no  statutes  of  limitation  apply,  and  that  Mooney 
as  trustee  must  recast  his  accounts. 

As  to  the  claim  of  Burch  the  syndicate  agreement  provides : 

**  Third.  The  shareholders  other  than  Wallace  Burch  shall 
each  pay  their  proportional  part  of  the  money  to  be  advanced 
for  said  one-half  share  held  by  him.  The  said  Wallace  Burch 
shall  not  be  paid  any  of  the  proceeds  of  the  sale  of  said  real  es- 
tate until  the  sum  advanced  for  the  purchase  thereof,  together 
with  all  interest  and  other  costs,  shall  have  first  been  repaid  to 
the  said  shareholders  advancing  the  same,  out  of  the  sales  of  the 
lands  purchased  under  this  agreement.  The  said  Wallace  Burch 
in  consideration  of  the  profits  in  said  one-twelfth  interest."  •  •  ♦ 

As  stated  above,  six  of  the  members  of  the  syndicate  were  to 
furnish  all  the  money,  the  seventh  was  to  employ  time  and  skill. 
Each  member  performed  his  task.  When  was  Burch  to  share 
in  the  profits?  What  is  meant  by  the  word  ** profits"  as  used 
in  this  agreement  interpreted  by  the  light  shed  by  a  considera- 
tion of  the  whole  contract  and  by  the  undisputed  facts  as  to  its 
subject-matter  known  at  its  inception?  The  fact  that  Burch 
was  to  contribute  no  money  can  not  be  construed  against  him. 
His  contribution  to  the  capital  was  to  be  time  and  skill.  The 
fact  that  the  other  members  contributed  and  paid  the  money 
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part  of  Mr.  Burch's  share,  as  detailed  in  the  agreement,  is  not 
against  Bureh.  The  details  of  the  manner  of  the  advancing  of 
the  money  part  of  the  capital  means  simply  that  all  the  mem- 
bers except  Mr.  Borch  were  to  contribute  all  the  money  and  he 
none.  In  adventures  of  this  kind  and  in  all  adventures  requir- 
ing capital,  before  a  dissolution,  the  money  and  any  other  mat- 
ters contributed  by  the  adventurers  for  the  purposes  of  the  agree- 
ment are  not  to  be  repaid  and  are  called  capital.  All  issues  aris- 
ing therefrom  are  called  ^'profits'' — accretions  to  capital.  All 
losses  arising  therefrom  are  called  shrinkage  or  depreciation  in 
the  capital.  Such  is  the  rule  of  law,  but  persons  may  agree 
otherwise,  as  here  in  this  agreement,  money  advanced  to  be  re- 
paid first.  But  any  exception  must  be  clear,  definite  and  cer- 
tain. All  the  money  advanced  is  to  be  repaid.  This  exception  to 
the  rule  obtains. 

We  come  now  to  the  expression  ''together  with  all  interest 
and  other  costs"  to  be  repaid. 

What  is  meant  by  **all  interest  and  other  costs  *  ••  re- 
paid!" This  is  not  clear,  definite  and  certain,  when  the  sub- 
ject-matter of  the  agreement  is  considered.  It  is  not  disputed 
that  there  was  paid  out  for  the  lands  purchased  ''sums"  of 
money ;  also  interest  on  deferred  payments ;  also  interest  on  bor- 
rowed money;  also  other  expenses,  such  as  surveyor,  etc.,  *.  e., 
*  *  costs, ' '  expenses.  The  word  * '  interest ' '  is  followed  by  "  •  •  • 
other  costs"  and  joined  to  "costs"  by  the  word  "and." 

Mooney  claims  that  this  word  "interest"  means  interest  on 
the  money  advanced.  He  says  he  has  acted  upon  this  theory. 
John  Kilgour  and  the  estate  of  Charles  H.  Eilgour  agree  with 
Burch  (that  profits  began  as  soon  as  all  moneys  advanced  for  any 
and  all  purposes  were  repaid.  If  the  agreement  had  been  that 
Burch  was  to  be  paid  out  of  the  profits  and  nothing  else  said 
on  this  subject,  profits  would  have  been  earned  before  sny  capi- 
tal had  been  repaid. 

Part  of  the  subject-matter  in  hand  at  the  time  of  the  making 
of  the  syndicate  agreement  was  repayment  of  moneys  which  had 
already  been  advanced  and  which  were  to  be  advanced,  <.  e.,  pur- 
chase money,  interest  on  deferred  payments,  and  costs. 

The  minds  of  the  members  of  the  syndicate  had  met  as  to  the 
moneys  expended  and  to  be  expended  all  in  manner  as  above. 
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and  as  to  the  fact  that  the  same  were  to  be  repaid.  From  the 
wording  of  the  syndicate  agreement  it  is  not  clear,  definite  and 
certain  that  the  minds  of  its  members  met  on  the  question  of  be- 
ing paid  interest  on  moneys  advanced  and  expended,  and  to  be 
advanced  and  expended.  There  can  be  no  agreement  without  a 
meeting  of  the  minds.  In  the  absence  of  such  a  meeting  both  as 
to  the  entire,  or  any  part  of,  the  agreement  the  general  rule  of 
law  above  referred  to  must  obtain,  and  the  conclusion  is  irre- 
sistible that  any  interest  on  such  moneys  advanced  and  to  be  ad- 
vanced was  not  to  be  paid,  rather,  not  to  be  repaid.  There  has 
been  no  repayment  of  interest.  There  has  been  paymeot  of  in- 
terest. 

^he  court  is  of  the  opinion  that  profits  began  after  all  the 
moneys  paid  out  for  any  purpose  had  been  repaid.  Some  time 
after  the  agreement  had  been  made,  a  deed  or  declaration  of  trust 
was  recorded.  The  evident  purpose  of  this  deed  was  to  ratify 
the  acts  of  Mooney  done  as  trustee  and  to  declare  that  all  pur- 
chasers would  not  be  required  to  look  to  ithe  applications  of  pro- 
ceeds from  sales,  past  and  future. 

Again  after  the  Burkhold  sheriif 's  sale  (supra),  a  second  deed 
or  declaration  of  triist,  signed  by  Burkhold  and  wife,  was  re- 
corded of  the  same  effect  and  for  the  same  end  and  purpose  of 
the  first  deed  of  declaration.  In  each  deed  Mooney  was  trustee. 
For  some  reason,  not  apparent,  Burch  did  not  join  in  either  of 
these  deeds,  but  did  act  as  a  notary  public  in  taking  the  acknowl- 
edgments in  both.  Such  conduct  of  Burch  in  no  way  militates 
against  any  part  of  this  opinion,  either  as  to  Burch 's  rights  as  de- 
fined herein,  or  as  to  the  rights,  as  defined  herein,  of  any  of  the 
parties  to  this  action. 

The  court  is  of  the  opinion  that  under  the  syndicate  agree- 
ment profits  were  earned  after  all  these  moneys  advanced  for  all 
purposes  had  been  repaid  and  that  Burch  is  entitled  to  share  in 
such  profits. 

The  court  will  order  a  recasting  of  the  accounts  by  the  trus- 
tee in  accord  with  this  opinion  and  that  he  shall  credit  the  parties 
in  the  syndicate,  in  manner  as  follows:  James  E.  Mooney,  one 
share;  Henry  B.  Burkhold,  what  he  bought  as  defined  in  this 
opinion;  Charles  W.  Nagel,  assignee,  the  balance  (Youtsey's 
interest),  one  share;  Albert  S.  Berry  Estate,  one  share;  Chas.  H. 
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Kilgour  Estate,  one  share ;  John  Eilgoor,  one  share ;  John  Zmn* 
stein  Estate,  one-half  share ;  Wallace  Bureh,  one-half  share. 

The  court  suggests  that  the  parties  interested  have  the  account 
of  the  syndicate  recast  in  accord  with  this  opinion,  and  as  of 
date  January  Ist,  1910,  in  order  that  the  exact  figures  as  of 
that  date  may  be  a  part  of  the  decree.  In  the  event  that  this 
request  be  not  complied  with  on  or  before  February  15,  1910,  the 
court  will  send  so  much  of  this  case  to  a  referee  as  may  be  neces- 
sary to  obtain  such  a  recasting. 


NOTE  EXECUTED  WITH  FRAUDULENT  INTSNT  NOT 
COLLECTIBLE  BY  PROMSSEE. 

Common  Pleas  Court  of  Lucas  County. 

Edward  S.  Baker,  Executor,  v.  Emmet  N.  Hall. 

Decided,  January  4,  1910. 

Promissory  Note — Action  on.  Does  not  Lie — Wfiere  Its  Execution  w(u 
in  Furtherance  of  a  Fraudulent  Intent — Estoppel— Evidence  as  to 
Lack  of  Consideration. 

1.  Facts  stated  which  do  not  support  a  promissory  note  where  con- 

sideration is  specifically  put  in  issue. 

2.  Inasmuch  as  an  action  will  not  lie  on  a  note  executed  In  furtherance 

of  a  scheme  to  defraud  creditors,  the  administrator  of  the  prom- 
isee is  estopped  from  prosecuting  such  an  action  by  evidence  of 
fraudulent  intent  imported  into  the  case,  although  estoppel  was  not 
pleaded. 

Johnson,  J. 

This  action  was  brought  by  the  plaintiff,  as  executor  of  the 
estate  of  Hettie  A.  Hall,  deceased,  against  the  defendant, 
Emmett  N.  Hall,  who  is  the  widower  of  plaintiff's  decedent,  upon 
a  promissory  note,  dated  in  1894.  The  petition  follows  the  short 
form  provided  by  statute.  The  defendant  answers  that  the  note 
was  without  consideration.  The  reply  denies  the  allegations  of 
the  answer. 

Evidence  offered  in  behalf  of  plaintiff  showed  the  custody  of 
the  note ;  Mrs.  Hall  in  her  lifetime  placed  the  note  with  her  at- 
torney for  collection ;  that  the  note  had  been  included  in  an  in- 
ventory of  her  estate ;  that  she  had  brought  property  into  the 
family  and  had,  at  and  after  the  time  of  her  marriage  with  de- 
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fendant,  assisted  him  through  loans  of  money ;  and  in  this  con- 
nection also  a  letter,  written  by  defendant  to  the  plaintiff  in  this 
action,  enforced  the  other  testimony  with  respect  to  the  financial 
relations  of  the  parties.  The  note  sued  upon,  however,  was  not 
connected  with  any  special  advancement  of  money,  nor  with 
any  occasion  when  the  wife  gave  either  money  or  property  to  her 
husband.  The  note  itself  was  oifered  in  evidence  and  the  plaint- 
iff relied  upon  the  presumption  of  consideration  attending  the 
execution  and  delivery  of  the  paper,  without  other  evidence  upon 
that  subject  than  the  circumstances  and  letter  above  alluded  to. 

The  defendant  offered  evidence  tending  to  show  that  the  note 
was  executed  and  delivered  as  a  part  of  a  fraudulent  plan  and 
device  to  forefend  a  claim  growing  out  of  a  lease  which  the  par- 
ties, in  1894,  anticipated  w,ould  be  asserted  by  a  creditor  of  de- 
fendant. The  evidence  showed  circumstantially  the  transaction 
as  it  was  made  between  the  parties,  and  if  the  testimony  of 
Judge  Commager  be  accepted,  no  consideration  whatever  passed 
between  the  parties  at  or  about  the  execution  of  the  note,  as  a 
part  of  this  transaction.  A  chattel  mortgage  was  drawn  to  ac- 
company the  note;  and  this  mortgage,  duly  verified,  was  filed 
and  refiled  in  the  proper  oflSee  until  finally  withdrawn.  Testi- 
mony was  also  given  showing  conversations  with  various  per- 
sons when  Mrs.  Hall  was  present,  in  which  the  existence  of  the 
note  and  its  obligation  were  discussed.  Mrs.  Hall,  the  decedent, 
is  said  to  have  expressed  surprise  that  the  note  could  not  be 
found,  and,  as  testified  to,  she  made  no  claim  by  virtue  of  the  note 
nor  did  she  challenge  the  assertion,  made  in  her  presence,  that 
the  note  was  not  enforcible. 

While  it  is  apparent  that  some  disagreement  existed  between 
ilr.  and  Mrs.  Hall  respecting  their  financial  relations,  and  while 
Mrs.  Hall  can  not  present  her  version  of  these  transactions,  yet 
considering  all  of  the  evidence  that  which  supports  the  conten- 
tion of  the  defendant  preponderates  over  the  presumption  and 
supporting  circumstances  relied  upon  by  the  plaintiff.  I  con- 
clude that  there  was  no  consideration  for  the  execution  and  de- 
livery of  the  note  sued  upon.  This  conclusion  disposes  of  the  ac- 
tion.    Oinn,  Admx.,  v.  Dolan,  81  0.  S.,  67. 

But  the  labor  and  diligence  of  counsel  in  the  presentation  of 
the  question  as  to  the  validity  of  the  note  made  in  fraud  of  credi- 
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tors,  and  of  the  right  to  its  enforcement  by  plaintiff  here  as 
against  the  maker,  require  an  expression  of  opinion  upon  the 
matter. 

In  passing  it  may  be  observed  that  the  estoppel  claimed  by 
the  plaintiff  against  the  defendant  was  not  pleaded.  Some  doubt 
exists  whether  under  the  pleadings  estoppel  may  be  claimed. 
But,  inasmuch  as  the  evidence  relating  to  consideration  intro- 
duced by  defendant  imported  estoppel  into  the  case  without  the 
pleadings,  the  defendant  ought  to  be  free  to  assert  such  rights 
as  the  facts  first  thus  shown  entitle  him  to.  Schutz,  Admr.,  v. 
Colvin,  55  0.  S.,  274,  at  p.  292 ;  Bank  v.  Flour  Co,,  41  0.  S.,  552. 

In  the  case  at  bar,  the  syllabus  in  the  case  of  Ooudy,  Admr,,  v. 
Oehhart,  1  0.  S.,  262,  although  the  work  of  the  reporter,  ex- 
presses the  law  aplicable  as  follows : 

' '  No  action  will  lie  by  the  obligor  against  the  obligee  in  a  bond 
the  consideration  of  which  is  a  sale  made  by  the  former  to  the 
latter  to  defraud  creditors ;  both  of  them  having  been  guilty  of 
the  fraudulent  intent. 

**In  such  case,  proof  of  fraud  may  come  from  the  defendant." 

This  case  seems  to  settle  the  law  in  Ohio.  Plaintiff  urges ;  that 
the  cause  of  action  in  that  case  arose  upon  a  bond,  while  the  case 
at  bar  rests  upon  a  promissory  note ;  that  bonds  are  specifically 
mentioned  in  Section  4196,  Revised  Statutes  of  Ohio,  while 
promissory  notes  are  not  thus  mentioned ;  and  that  therefore,  not 
being  within  the  statute,  the  case  last  above  cited  does  not  apply. 
In  the  decision  of  the  case  Judge  Thurman  adopts  the  doctrine 
of  the  case  of  Nellis  v.  Clark,  20  Wend.,  24.  There  the  court  held 
that  at  common  law,  wholly  independent  of  the  statute,  no  ac- 
tion would  lie  on  a  fraudulent  note  in  favor  of  the  payee  or  an 
endorser  with  notice.  This  was  held  upon  the  principle  that  a 
cause  of  action  can  not  rest  upon  corrupt  grounds.  The  cases  of 
Nellis  V.  Clark  and  of  Goudy,  Admr.,  v.  Oebhart  seem  to  have 
been  leading  cases  upon  this  subject  and  are  cited  and  generally 
followed  in  other  states. 

This  distinction  between  executed  and  executory  contracts  must 
be  observed  in  the  case  at  bar.  In  Ohio,  where  an  executory 
contract^  fraudulent  in  its  character,  was  partially  executed  by 
one  party,  the  court  refused  to  intervene  in  behalf  of  tihie  other 
party  who  failed  to  execute.    Hooker  v.  DePalos,-2S  0.  S.,.253i, 
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The  authorities  are  fully  reviewed  in  the  ease  of  McCausland 
V.  Rolston,  Admr.,  12  Nevada,  195.  While  all  of  the  reported 
cases  are  not  entirely  in  accord  with  the  decision  now  made  in 
the  case  at  bar,  the  weight  of  authority,  as  well  as  enlightened 
reason,  support  the  conclusion  reached. 

Counsel  may  prepare  findings  in  accordance  with  this  de- 
cision and  submit  them  to  the  court,  together  with  an  entry  of 
judgment  to  be  approved  by  the  court. 


IX>SS  OP  FIRE  PROTECTION  THROUGH  SHUTTING 

OPP  OP  WATER. 

Common  Pleas  Court  of  Licking  County. 

C.  W.  McElwain  v.  York  Constbuotion  Co. 

Decided,  September,  1909. 

Negligence— 'Alleged  to  have  Resulted  in  Loss  of  Fire  Protection- 
Water  Turned  off^Proximate  Cause. 

The  allegation  that  the  defendants  negligently  shut  off  the  water  from 
the  pipe  passing  plaintiff's  property,  and  as  a  consequence  plaint- 
iffs building  burned  through  lack  of  fire  protection,  states  facts 
which  standing  alone  are  too  remote  to  constitute  a  cause  of  ac- 
tlon. 

Fvlion  <fe  Fulton,  for  plaintiflf. 
J.  R.  Fitzgibhan,  contra. 

Seward,  J.  (orally). 

This  is  a  suit  brought  to  recover  damages  from  the  York  Con- 
struction Company  for  negligently  shutting  off  the  water  on 
Tuscarawas  street  in  this  city.  The  petition  alleges  that  the  de- 
fendant unlawfully  and  negligently  shut  oflf  the  water  from 
Tuscarawas  street ;  that  he  owned  and  occupied  a  house  on  that 
street,  and  that  while  the  water  was  shut  oflf  the  house  took  fire ; 
that  on  account  of  the  water  being  shut  oflf,  he  had  no  fire  protec- 
tion, and  that  the  house  and  contents  were  destroyed.  He  seeks 
to  recover  damages  for  negligently,  carelessly  and  unlawfully 
shutting  oflf  the  water  from  that  street. 

A  demurrer  is  interposed  to  this  petition,  raising  the  question 
as  to  whether,  if  the  facts  as  alleged  in  this  petition  are  admitted, 
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the  plaintiff  has  any  cause  of  action  against  the  York  Construc- 
tion Company. 

In  the  86  Southwestern  Reporter,  page  997,  there  is  a  case,  'j 

which  was  not  referred  to  in  the  briefs,  where  it  is  held  that  where  [ 

a  motorman  of  a  street  car  negligently  ran  over  a  water  hose, 
while  being  used  to  extinguish  a  fire,  and  cut  the  hose,  that 
the  company  was  liable. 

In  the  197  Mass.  Rep.,  there  is  a  case  very  similar,  where  a 
steam  railway  company  ran  its  cars  over  a  hose  that  was  being 
operated  for  the  extinguishment  of  a  fire.  The  fire  company 
were  obliged  to  lay  the  hose  across  the  railroad  track.  Instead 
of  stopping  its  train,  the  company  ran  over  the  hose,  and  severed 
the  hose,  when  the  fire  company  had  the  fire  pretty  well  under 
control.  By  reason  of  the  negligent  act  of  the  railway  company 
in  running  its  cars  over  the  hose  and  severing  the  hose,  the 
building  burned  down.  It  was  a  manufacturing  plant.  It 
was  held  that  the  negligence  of  the  company  in  running  over  the 
hose  was  the  proximate  cause  of  the  damage  sustained  by  the  de- 
fendant. 

The  proximate  cause  is  that  which  naturally  produces  a  com- 
mon result — such  a  result  as  might  be  expected,  naturally,  to  flow 
from  such  a  cause,  and  suggests  itself  to  the  mind  of  any  reason- 
able man  as  hkely  to  flow  out  of  the  performance,  or  non-per- 
formance of  an  act. 

But  the  court  thinks  that  this  act  charged  against  the  York 
Construction  Company  is  too  remote  to  be  a  cause  of  action 
against  the  defendant  company.  In  these  cases  where  the  de- 
fendants were  held  liable,  they  were  actually  playing  on  the  fire 
at  the  time ;  the  hose  were  being  used  in  pla3dng  on  the  fire,  to 
extinguish  it,  and  had  it  partly  extinguished  when  they  inter- 
fered with  it. 

In  this  case,  the  petition  simply  says  that  the  York  Construc- 
tion Company  negligently — it  does  not  say  when ;  it  might  have 
been  a  week  or  a  day  or  a  month — it  simply  says  that  it  shut  off 
the  water,  and  thereby  prevented  the  plaintiff  from  having  fire 
protection  from  water. 

The  court  thinks  that  it  is  too  remote,  and  that  the  petition 
does  not  show  that  it  was  the  proximate  cause  of  the  injury  j  and 
the  demurrer  may  be  sustained  and  exceptions. 
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PEDESTRIAN  INJURED  AT  A  RAILWAY  CROSSING. 

Common  Pleas  Court  of  Harrison  County. 

John  H.  Devore  v.  P.,  C,  C.  &  St.,  L.  Ry.  Co.  * 

Decided,  December  11,  1907. 

Negligence— Duty  of  One  About  to  Cross  Railtoay  Tracks — With  Refer- 
ence to  Looking  end  ListeMng — Directed  Verdict  for  Railway  Com- 
pany. 

A  pedestrian  who  stops  at  a  distance  of  fifteen  feet  from  a  railway 
crossing  and  looks  for  approaching  trains  in  both  directions,  and 
then  attempts  to  pass  over  the  crossing  without  looking  again  as 
he  comes  near  to  the  rails,  is  guilty  of  negligence,  and  a  motion 
will  lie  to  direct  a  verdict  for  the  defendant  railway  company  in 
an  action  to  recover  on  account  of  injuries  from  being  struck  by  a 
train  under  such  circumstances. 

D.  A.  Hollingsworth,  for  plaintiff. 
Dunbar  iSc  Sweeney  and  A.  0.  Barnes,  contra. 

Shotv^ell,  J. 

A  motion  has  been  made  by  the  defendant,  asking  that  the 
court  direct  the  jury  to  bring  in  a  verdict  for  the  defendant  on 
the  testimony  as  it  has  been  offered. 

The  testimony  of  the  plaintiff  has  been  closed,  and  therefore 
the  evidence,  that  he  claims  entitles  him  to  recover,  is  before  the 
court  and  the  jury.  The  defendant  insists  that  upon  this  testi- 
mony, including  the  testimony  of  the  plaintiff  himself,  no  case 
has  been  made  that  entitles  him  to  recover,  and  this  is  a  question 
for  the  determination  of  the  court.  The  law  is  very  well  settled 
in  a  case  of  this  kind,  that  the  plaintiff  can  not  recover  if  he  him- 
self has  been  guilty  of  negligence  that  directly  contributes  to 
his  injury. 

The  evidence  that  has  gone  before  the  jury  is  very  largely  upon 
this  question,  and  of  necessity  must  be.  The  testimony  shows  that 
on  the  evening  of  January  22,  1905,  he  was  in  Jewett,  on  the 
north  side  of  the  railroad,  having  gone  there  from  his  home  a 

♦Affirmed  without  opinion,  81  Ohio  State,  upon  this  entry:  "Judgment 
affirmed  on  the  ground  that  the  plaintiff's  evidence  clearly  raised 
a  presumption  of  contributory  negligence  which  was  not  removed." 
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fthort  time  before  on  an  errand,  as  he  says,  to  cany  some  milk  to 
some  neighbors,  and  was  returning  to  his  home  on  the  sonth  side. 
When  he  got  to  the  Wheeling  &  Lake  Erie  railroad  he  met  a 
train  coming  east.  He  watched  that  train  and  then  crossed  that 
railroad  right-of-way  onto  a  bridge  crossing  the  creek  that  lay  be- 
tween the  two  railroads,  and  on  that  bridge  he  stopped,  looked 
in  both  directions  and  listened  for  approaching  trains  on  the 
defendant's  road.  While  there  he  Aw  the  headlight  of  an  en- 
gine and  train  near  what  is  known  as  the  telegraph  tower  west  of 
Jewett,  probably  about  one-half  mile  distant.  He  looked  east- 
wardly  in  the  opposite  direction  from  this  train  and  could  see 
nothing  and  then  started  to  cross  this  railroad,  believing  that  he 
had  time  to  cross  in  front  of  the  train  that  he  saw  near  the 
telegraph  tower.  In  doing  so  he  had  to  pass  over  a  distance  of 
about  fifteen  feet  to  reach  the  first  rail  of  the  track.  He  had 
reached  this  place  and  was  crossing  the  railroad  when  he  heard 
some  sharp  blast  of  a  whistle  and  turning  his  head  he  saw  the 
train  approaching  from  the  east,  that  struck  him,  not  more  than 
fifty  feet  distant,  as  he  says.  He  jumped  and  in  jumping  cleared 
the  track  suflSciently  to  be  hit  only  by  the  forward  part  of  the 
pilot  of  the  engine  and  was  thrown  over  one  track  to  a  side-track 
adjoining  and  in  that  way  sustained  his  injuries. 

Now  the  testimony  in  this  case  is  uncontradicted  upon  that  ques- 
tion ;  for  his  is  the  only  testimony  as  to  what  did  take  place  so 
far  as  he  was  individually  concerned. 

There  is  a  good  deal  of  testimony  as  to  the  condition  of  the 
evening.  Some  witnesses  say  that  it  was  between  four  and  five 
o'clock,  and  others  say  about  five;  that  the  church  bells  at  that 
time  in  the  evening  were  just  ringing,  according  to  the  testimony 
of  one  witness.  They  all  agree  that  it  had  not  become  entirely 
dark.  It  was  a  dusky  day  in  the  winter  time  and  not  as  bright 
as  some  other  days,  and  there  is  testimony  to  show  that  at  that 
time  in  the  evening,  and  at  that  place  there  was  some  smoke  and 
some  mist.  The  testimony  shows  conclusively  that,  notwithstand- 
ing the  mist,  a  light  could  be  seen  a  long  distance;  it  was  not 
foggy  in  that  sense ;  for  he  says  he  saw  the  headlight  of  this  train, 
according  to  his  own  testimony,  a  long  distance  away  from  where 
he  was.     The  plaintiff  admits  himself  that  it  was  not  dark ;  that 
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he  could  see  objects;  that  he  did  see  this  train  at  the  telegraph 
tower  to  the  west  when  he  looked  for  it.  The  testimony  of  the 
daughter  of  the  plaintiff  was  that  she  saw  the  train  coming  from 
the  east  before  it  struck  him  and  at  the  time  that  it  passed  over 
this  crossing,  and  yet  she  says  that  she  was  across  the  creek,  across 
the  Wheeling  &  Lake  Erie  railroad  right-of-way,  across  a  street  of 
the  town  and  near  three  houses,  as  she  says,  south  of  where  this 
cross  street  was,  so  that  it  must  have  been  at  a  distance  of  at 
least  one  hundred  yards  or  more  that  she  saw  that  train. 

There  is  testimony  also  of  another  witness — ^Mr.  Eane — ^that 
he  was  on  the  main  street  of  the  town  and  saw  the  train  passing 
down  the  railroad  before  it  reached  the  crossing,  and  heard  it 
whistle,  which  would  be  still  further  away  than  where  the 
daughter  was.  All  of  this  testimony  is  uncontradicted  and  goes 
to  show  that  it  was  not  so  dark  but  that  if  he  had  looked  he  could 
have  seen  the  train  at  least  a  considerable  distance  away.  He 
insists  that  the.  headlight  of  the  engine  was  not  lighted,  but  ad- 
mits that  the  signal  lights  were — ^the  two  lights  that  are  on  the 
forward  part  of  the  engine  inmiediately  under  the  headlight, 
showing  one  color  of  light  to  the  side  and  one  color  of  light  to 
the  front.  He  testified  that  these  lights  were  lighted  and  that 
he  saw  them  when  he  looked. 

Now,  with  this  testimony  the  conclusion  is  irresistible  that  if 
he  had  looked  in  the  direction  of  this  train  that  struck  him,  he 
could  not  have  helped  but  see  the  train.  He  says  he  did  not  look 
in  that  direction  after  he  left  the  bridge.  There  on  the  bridge 
he  was  standing  to  look ;  he  started  up  and  walked,  according  to 
his  own  testimony,  fifteen  feet  before  he  reached  the  nearest  part 
of  the  railroad.  If  you  take  a  watch  and  start  and  walk  that 
distance,  you  will  see  that  in  the  time  it  took  him  to  start  up 
and  walk  that  distance  a  train,  moving  at  the  rate  of  sixty  or 
seventy  miles  an  hour,  as  they  sometimes  move,  or  even  thirty- 
five  to  forty  miles  an  hour,  as  it  is  alleged  this  train  was  moving, 
and  on  a  down-grade,  as  this  was  as  the  testimony  shows,  and  on 
a  straight  track,  as  this  was  as  the  testimony  also  shows,  that 
train  would  have  been  able  to  pass  over  a  distance  of  a  quarter 
to  half  a  mile  during  the  time  that  intervened  between  the  time 
when  he  says  he  looked  and  the  time  when  he  was  struck;  and  in 
the  meantime,  as  he  says,  he  did  not  look  at  all. 
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With  this  testimony  and  these  facts  uncontradicted  the  ques- 
tion is,  what  is  the  law  of  the  case.  There  are  a  great  many  au- 
thorities bearing  upon  this  question.  In  New  York,  C.  &  St.  L. 
Ry.  V.  Kistler,  66  Ohio  St.,  326,  the  Supreme  Court  lays  down 
the  rule  thus : 

''The  looking  required  before  going  upon  a  crossing,  should 
usually  be  just  before  going  upon  the  track,  or  so  near  thereto  as 
to  enable  the  person  to  get  across  before  a  train  within  the  range 
of  his  view  of  the  track,  going  at  the  usual  rate  of  speed  of  fast 
trains,  would  reach  the  crossing." 

And  in  the  opinion,  on  page  336,  it  is  said : 

**To  drive  upon  a  crossing  without  first  looking  for  passing 
trains  is  alfio  negligence.  The  looking  should  usually  be  just  be- 
fore going  upon  the  crossing,  or  so  near  thereto  as  to  enable  the 
person  to  get  across  in  safety  at  the  speed  he  is  going  before  a 
train  within  the  range  of  his  view  of  the  track,  going  at  the 
usual  speed  of  fast  trains,  would  reach  the  crossing.  There 
should  be  such  looking  before  going  upon  the  track,  even  though 
there  was  a  looking  farther  away  when  no  train  was  seen  ap- 
proaching. A  train  at  the  usual  speed  will  go  quite  a  distance, 
while  a  team  on  a  walk  or  trot  will  go  a  much  diorter  distance. 
The  care  to  be  taken  in  such  cases  should  correspond  with  the 
danger. ' ' 

See,  also,  Detroit  Southern  Ry.  v.  Lambert,  150  Fed.  Rep.,  555. 

Baltimore  &  Ohio  Ry.  v.  McClellan,  69  Ohio  St.,  142,  was  a 
case  where  a  party  had  been  at  a  railroad  station  to  see  if  a  tub 
of  oysters  had  come  that  he  had  ordered  (he  was  a  restaurant 
keeper) ;  and  when  he  was  there  a  train,  with  two  engines  to  it, 
was  standing  immediately  across  the  track,  partly  obstructing 
the  street.  A  passenger  train  was  due  to  pass  and  did  pass  while 
he  was  there.  Another  freight  train  was  on  a  siding  immediately 
in  the  neighborhood  waiting  for  the  passenger  train  to  pass,  when 
it  would  come  out  and  follow  the  passenger  train.  The  man  was 
on  the  platform  to  see  if  his  oysters  had  come,  and  the  passenger 
train  having  passed,  he  stepped  on  the  track,  when  the  freight 
train,  that  had  been  on  the  siding,  backed  down  on  him  and  ran 
over  and  killed  him.  The  testimony  showed  that  the  track  at 
that  time  was  obscured,  more  or  less,  by  steam  and  smoke  from 
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the  engine  that  stood  partly  over  the  crossing  where  he  was  pass- 
ing, yet  the  court  held  there  could  be  no  recovery,  because  if  he 
looked  he  could  not  have  helped  seeing  the  train  approaching 
that  killed  him,  and  it  was  his  duty  to  look  wheti  the  train  was 
so  near  that  he  would  have  time  to  avoid  it.  In  other  words, 
he  must  look  when  looking  would  be  effective,  and  not  so  long 
before  that  the  looking  would  be  useless;  and  because  he  did  not, 
his  administrator  could  not  recover. 

The  cases  are  also  collected  very  fully  in  7  Ohio  Cyc.  Dig., 
** Railroads,''  Sections  959-965,  974  and  975.  The  law  kid 
down  and  supported  by  a  great  many  authorities  is  this : 

"It  is  the  duty  of  a  traveler  upon  the  highway,  when  approach- 
ing a  railroad  crossing,  to  make  use  of  his  senses  to  ascertain  if 
there  is  a  train  in  the  vicinity,  and  if,  when  in  full  possession  of 
his  faculties,  he  fails  to  see  or  hear  anything,  when  a  prudent 
man,  exercising  his  eyes  arid  ears,  with  ordinary  care,  would 
have  discovered  a  train  in  close  proximity,  and  he  is  thereby  in- 
jured, he  is  guilty  of  such  negligence  as'  will  prevent  a  recovery. 

**The  looking  required  before  going  upon  a  crossing  should 
usually  be  just  before  going  upon  the  track,  or  so  near  thereto 
as  to  enable  the  person  to  get  across  before  a  train  within  the 
range  of  his  view  of  the  track,  going  at  the  usual  rate  of  speed 
of  fast  trains,  would  reach  such  crossing. ' ' 

Then  again  as  bearing  upon  this  question  of  signal  and  ab- 
sence of  a  headlight : 

* '  Negligence  of  a  railroad  company,  in  giving  signals,  or  omit- 
ting precautions  of  any  kind,  will  not  excuse  the  omission  of  a  per- 
son about  to  cross  the  tracks  of  such  company,  who  is  in  the  full 
enjoyment  of  the  faculties  of  hearing  and  seeing,  in  using  such 
faculties  for  the  purpose  of  discovering  and  avoiding  danger  from 
approaching  trains  before  crossing  such  track."  New  York,  C. 
&  St.  L.  By.  V.  Swartout,  14  C.  C,  582. 

If  it  be  claimed  in  this  case  that  the  Wheeling  &  Lake  Erie 
train,  and  the  noise  made  by  it,  obscured  the  hearing,  the  court 
says  on  page  593 : 

"The  duty  to  look  and  listen  includes  the  duty  to  do  that 
which  will  make  looking  and  listening  reasonably  eflfective.  If 
there  is  a  permanent  obstruction  to  sight  that  makes  danger  in- 
visible, or  a  transient  noise  that  makes  it  inaudible,  it  is  negli- 
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gence  to  go  forward  from  a  place  of  safety  to  a  place  of  possible 
danger.  Prudence  requires  delay  until  the  transient  noise  has 
abated  and  hearing  again  becomes  efficient  for  protection." 

Under  these  authorities  and  the  testimony,  my  duty  in  this 
case  is  plain.  I  think  that  Mr.  Devore  had  no  right  to  stop  on 
this  bridge  and  look  for  a  train  in  this  direction  and  then  de- 
liberately walk  the  distance  he  says  he  did  onto  the  track  and 
never  look  again.  The  look  that  he  gave  was  of  no  aid  to  him, 
and  the  look  he  should  have  given  he  omitted  altogether — ^that 
was  the  look  that  the  law  required  him  to  give. 

I  think  it  is  conclusive  that  he  was  guilty  of  contributory  neg- 
ligence directly  causing  his  own  injury;  so  that  the  motion  to 
direct  a  verdict  will  be  sustained. 

You  will  retire  to  your  jury  room  and  a  verdict  will  be  fur- 
nished you  in  favor  of  the  defendant  which  you  will  sign  and  re- 
turn to  the  court. 


OLD  LETTCRS  AS  PROOF  OF  IttlRSHiP  BY  INTESTACY. 

Coimnon  Pleas  Court  of  Hamilton  County. 

Catherine  Rioedan  v.  Dennis  Denehy  et  al. 

Decided,  January  25,  1910. 

Descent— Decedent  Intestate — Search  for  Next  of  Kin  in  Ireland—De- 
termination as  Between  Conflicting  Claimants  Based  upon  a  Pack^ 
age  of  Old  Letters — Ancient  Documents, 

A  package  of  letters  dated  from  twenty-nine  to  thirty-five  years  ago 
and  bearing  all  the  appearance  of  age,  found  wrapped  together 
in  a  dresser  drawer  of  the  decedent  by  his  administrator,  im- 
mediately following  his  death  and  before  any  one  else  had  entered 
the  house,  are  competent  as  evidence  in  establishing  heirship. 

• 

E,  P.  Bradstreet  and  Peck,  Shaffer  <&  Peck,  for  plaintiff. 
Powell  &  Smiley,  contra. 

O'CONNEUi,  J. 

The  record  shows  that  one  John  Denehy  died  intestate  in 
Gumminsville,  Cincinnati,  H>amilton  county,  Ohio,  on  or  about 
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March  5th,  1905.    John  F.  Hickey  was  duly  appointed  and  quali- 
fied as  the-  administrator  of  his  estate. 

The  deceased  was  unmarried  and  left  no  next  of  kin  residing 
in  this  county,  and,  so  far  as  known  at  the  time,  in  this  country. 
Among  the  effects  of  the  decedent,  the  administrator  found  cer- 
tain letters  puirporting  to  be  from  a  sister  in  Cork,  Ireland,  and 
apparently  in  response  to  letters  from  the  decedent.  The  adminis- 
trator took  steps  to  locate  this  sister  and  such  other  relatives 
as  might  be  living,  and  at  length  located  one  Edward  Sweeney, 
who,  from  certain  depositions  taken  in  Cork,  Ireland,  and  filed 
in  the  case,  appears  to  be  the  only  living  heir  at  law  of  this  de- 
ceased sister,  Mary  Sweeney,  and  also  if  of  her,  the  only  heir 

•  

at  law  of  the  decedent,  John  Denehy. 

In  the  meantime  the  plaintiff,  Catherine  Riordan,  had  brought 
suit  in  partition  to  sell  the  real  estate  of  the  decedent,  John 
Denehy,  which  comprised  two  certain  tracts  of  land  in  Cummins- 
ville.  She  alleges  she  is  a  sister  of  the  decedent,  and  makes 
parties  to  her  suit  the  children  of  her  deceased  brothers  and 
sisters,  some  residing  in  Cork,  Ireland,  some  in  New  York  and 
others  who  reside  elsewhere.  Depositions  have  been  taken  on 
their  behalf.  In  her  own  deposition  she  claimed  to  be  the  sis- 
ter of  John  Denehy,  the  decedent,  who  had  resided  in  Cork  be- 
fore emigrating  to  America. 

The  claims  of  the  two  sets  of  claimants  are  irreconcilable,  be- 
cause the  sister,  Mary,  of  the  John  Denehy,  referred  to  by 
Catherine  Riordan,  is  a  totally  different  person  from  the  sister 
Mary  of  the  decedent  who  wrote  the  letters  found  by  the  ad- 
ministrator. One  is  identified  as  the  Mary  Sweeney,  of  9  Step 
Lane.  The  other  is  a  Mary  Mulcahy,  the  mother  of  four 
daughters,  a  different  family  from  the  one  described  in  the 
letters. 

While  the  investigation  was  being  conducted  by  the  adminis- 
trator and  before  he  ascertained  the  present  residence  of  the 
family  of  Mary  Sweeney,  the  suit  brought  by  Catherine  Rior- 
dan had,  through  the  ordinary  steps  in  such  cases,  proceeded  to 
judgment  with  a  decree  for  sale.  Subsequently,  by  leave  of 
court,  Edward  Sweeney  was  made  party  defendant  with  leave 
to  plead,  and  in  his  answer  sets  out  his  claims  to  the  estate 
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and  prays  that  the  petition  and  cause  of  Catherine  Riordan  et  al 
be  dismissed  as  they  have  no  interest  in  the  property. 

Objection  was  made  by  counsel  for  plaintiff  to  these  certain 
letters  offered  by  defendant,  Edward  Sweeney,  and  admitted 
in  evidence.     Their  dates  were: 

1.  November  6th,  1874.  In  this,  addressed  to  **Dear  Brother," 
but  unsigned,  the  statement  is  made,  "Pear  Brother,  we  are 
living  in  the  old  house  at  home  still  in  Step  Lane  where  you 
left  us." 

2.  February  17th,  1880.  This  was  addressed  to  ''My  Dear 
Brother,"  signed  **Prom  your  affectionate  sister,  Mary  Sweeney. 
So  direct  your  letter  to  number  nine  Step  Lane,  off  Shandon 
Street,  Cork,  Ireland."     (to)  John  Denehy. 

3.  February  9th,  1881.  This  was  addressed  to  '*My  Dear 
Brother,"  signed  "from  your  affectionate  sister  Mary  Sweeney. 
So  direct  your  next  letter  to  No.  9  Step  Lane." 

4.  March  24th,  1880.  This  was  addressed  to  "My  Dear 
Brother,"  signed  "from  your  loving  saster  Mary  Sweeney. 
Write  soon.  Direct  your  letter  to  No.  9  Step  Lane,  off  Shandon 
Street,  Cork." 

Each  letter,  except  the  one  of  February  17th,  1880,  acknowl- 
edges the  receipt  of  a  letter  from  the  brother.  There  was  evi- 
dently a  family  correspondence. 

It  will  be  observed  that  at  the  time  of  trial,  December  23d, 
1909,  one  letter  was  thirty-five  years  old,  one  was  twenty-nine 
years  and  some  ten  months,  one  was  twenty-nine  years  and  nine 
months  and  one  was  twenty-eight  years  and  ten  months  old. 

As  shown  by  the  evidence  they  were  found  by  the  administra- 
tor. Rev.  John  F.  Hickey,  in  the  drawer  of  the  dresser  of  the 
decedent,  immediately  following  his  death.  Two  of  the  letters 
were  found  in  the  envelopes,  two  were  without  an  envelope, 
and  they  were  all  wrapped  in  one  bundle.  The  envelopes  had 
the  Cork  and  New  York  post  marks. 

I  think  they  are  clearly  admissible  in  evidence  as  ancient 
documents  and  tending  to  prove  the  place  of  residence  and  the 
relationship  to  John  Denehy  of  the  person  writing  them.  The 
time,  place  and  manner  of  their  discovery  bring  them  within 
the  rule  laid  down  by  our  Supreme  Court,  and  the  authorities 
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on  the  subject  of  the  admissibility  of  writings  in  evidence  as 
ancient  documents  or  ancient  writings. 

In  the  case  of  Bell  v.  Brewster,  44  0.  S.,  690,  syllabus  3  is  as 
follows : 

**A  letter  purporting  to  have  been  written  more  than  thirty 
years  ago  belongs  to  the  class  of  instruments  known  as  ancient 
documents;  and  where  produced  from  the  family  papers  of 
the  person  to  whom  it  had  been  addressed,  is  presumed  to  have 
been,  written  by  the  person  by  whom  it  purports  to  have  been 
written;  and  the  writer  and  the  person  addressed  being  dead, 
is  admissible  in  evidence  without  further  proof  of  its  authen- 
ticity. 

**Syl.  4.  The  proper  repository  of  an  ancient  document  is 
the  place  where  papers  of  its  kind  are  usually  deposited." 

The  ordinary  and  proper  place  for  letters  received  by  a 
person  in  ordinary  circumstances  in  life  can  be  held  to  be  in  a 
dresser  or  bureau  drawer  in  his  home.  In  any  event,  they  were 
in  the  possession  of  the  deceased  and  in  the  place  where  he 
chose  to  keep  them. 

The  court  says  on  page  694: 

**But  more  or  less  credit  has  always  been  attached  to  ancient 
documents  without  other  proof  of  their  authenticity  than  that 
of  their  production  from  proper  depositories.  Where  any  docu- 
ment purporting  or  proved  to  be  thirty  years  old  is  produced 
from  its  proper  custody,  it  is  presumed  that  the  signature, 
and  every  other  part  of  such  document  which  purports  to  be 
in  the  handwriting  of  any  particular  person,  is  in  that  per- 
son's handwriting. 

"This  exception  to  the*  general  rules  of  evidence  rests  upon 
a  conceded  necessity,  and  applies  not  only  to  such  instruments 
as  are  of  a  formal  character,  such  as  wills,  bonds,  and  other 
deeds,  but  also  to  receipts,  letters,  entries  and  all  other  ancient 
writings. 

**Thus  in  Bere  v.  Ward,  on  the  trial  of  an  issue  as  to  the 
legitimacy  of  a  particular  person,  a  very  old  letter,  purporting 
to  bear  the  signature  of  the  head  of  the  family,  and  brought 
from  among  the  title  deeds  kept  at  the  family  seat,  was  ad- 
mitted as  genuine,  without  further  pro^  of  handwriting,  by 
Dallas,  C.  J.,  and  also  by  Lord  Tenterden  on  a  second  trial. 
This  ruling  was  followed  in  Doe  d.  Thomas  v.  Beynon,  12  A.  & 
E.  431,  where  certain  old  letters,  were  admitted  in  evidence 
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upon  the  issue  in  the  case,  whether  the  person  claiming  as  de- 
visee of  the  writer  was  the  person  intended.  They  were  ad- 
mitted without  proof  of  handwriting  or  otjier  proof  or  their 
genuineness  than  that  they  were  found  among  the  papers  of 
the  person  to  whom  they  had  been  addressed  at  the  time  of 
her  death." 

In  Phillips  on  Evidence,  5th  American  Edition,  VoL  II,  •475, 
we  find  the  following  statement : 

**  There  are  several  exceptions  to  the  rule  which  requir^  that 
an  attested  document  must  be  proved  by  attesting  witness; 
and  these  will  now  be  considered: 

''First.  Exception  to  the  rule  where  writings  are  thirty 
years  old.  It  is  a  rule  that  if  an  instrument  is  thirty  years  old, 
it  may  be  admitted  in  evidence  without  any  proof  of  its  execu- 
tion ;  such  instrument  is  said  to  prove  itself.  This  rule  appears 
to  be  founded  on  the  general  experience  of  the  inconvenience 
and  inutility  of  searches  after  attesting  witnesses  to  ancient 
deeds,  and  on  the  expediency  of  fixing  some  definite  limit  to 
searches  of  this  nature.  The  danger  arising  from  such  relax- 
ation of  general  principles  is  in  some  measure  diminished  by 
the  operation  of  the  rule  which  requires  documents  to  be  pro- 
duced from  their  proper  place  of  custody,  or  at  least,  from 
a  place  of  deposit,  which  if  not  one  which  would  be  strictly 
required  by  law,  would  be  one  where  in  the  ordinary  course  of 
things  the  documents,  if  genuine,  might  reasonably  be  expected 
to  be  found.    •    •    • 

''The  exception  above  mentioned  applies  not  only  to  such  in- 
struments as  are  generally  of  a  formal  character,  such  as  wills, 
bonds,  and  other  deeds,  but  also  to  receipts,  letters,  entries  and 
all  other  ancient  writings,  or  the  execution  or  writing  of  them 
need  not  be  proved  provided  they  have  been  so  acted  upon  or 
brought  from  such  a  place  as  to  aflPord  'a  reasonably  presump- 
tion that  they  were  honestly  and  fairly  obtained  and  preserved 
for  use  and  are  free  from  suspicion  of  dishonesty.'  " 

However,  we  find  that  the  period  of  thirty  years  has  not  in 
all  cases  been  absolutely  adhered  to.  We  find  that  in  Pennsyl- 
vania a  paper  writing  dated  twenty-eight  years  and  five  months 
before  the  trial  was  admitted  in  evidence  without  requiring  an 
effort  to  have  been  n^de  to  find  the  attesting  witness.  Everly  v. 
SioTieVy  2  Yeate's  Rep.,  122. 

The  reason  that  thirty  years  is  mentioned  as  a  limit  is  be- 
cause at  common  law  "thirty  years  quiet  and  continued  posses- 
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sion  of  the  land  under  a  deed  is  sufiSeient  to  dispense  with  proof 
of  the  execution  of  the  deed  itself."  This  exception  gradually 
extended  from  deeds  to  other  paper  writings. 

In  Nowlin  v.  BurweU,  75  Va.,  551,  it  was  held  that  posses- 
sion for  thirty  years  need  not  be  shown  in  order  to  make  a 
power  of  attorney  admissible  in  evidence  as  an  ancient  writing. 

The  syllabi  in  that  case  are  as  follows: 

Syl.  1.  **  Affirming  Caruthers  v.  Eldridge,  12  Gratt.,  670, 
that  it  is  not  absolutely  necessary  to  show  thirty  years'  quiet 
and  continued  possession  of  land  under  a  deed  in  order  to  dis- 
pense with  proof  of  its  execution." 

Syl.  2.  **If  the  party  relies  alone  upon  the  possession  as 
proof  of  the  authority  of  the  instrument,  such  possession  must, 
as  a  general  rule,  have  continued  not  less  than  thirty  years 
along  with  the  deed.  But  in  the  absence  of  such  possession, 
other  circumstances  are  admissible  to  raise  a  presumption  in 
favor  of  the  genuineness  of  the  instrument." 

Syl.  3.  **One  of  such  circumstances  often  relied  on  is  the 
fact  that  the  instrument  is  procured  from  the  proper  custody, 
and  is  otherwise  free  from  just  suspicion." 

Syl.  4.  **  Documents  are  said  to  be  in  the  proper  custody 
if  they  are  in  the  place  in  which  and  under  the  care  of  the 
person  with  whom  they  should  naturally  be."    *    •    • 

The  fact  that  the  letters  in  the  case  at  bar  are  what  may  be 
termed  a  series  of  letters  bearing  date  of  from  twenty-nine  to 
thirty-five  years  old  and  having  all  the  appearance  of  age, 
found  ** wrapped  in  one  bundle"  in  the  dresser  drawer  of  the 
decedent  by  his  administrator,  immediately  following  his  death 
and  before  any  one  else  had  entered  the  house,  justifies  their  ad- 
mission as  evidence.  The  administrator  was  also  his  pastor  and 
friend,  and  his  testimony  is  unimpeachable. 

The  depositions  taken  on  behalf  of  Edward  Sweeney  show  that 
No.  9  Step  Lane  has  long  been  dilapidated  and  abandoned  as 
a  place  of  residence,  but  with  the  exhibits,  identify  him  as  the 
son  and  sole  heir  at  law  of  the  Mary  Sweeney  who  lived  at  9 
Step  Lane,  Cork,  Ireland,  at  the  time  the  letters  to  the  decedent, 
John  Denehy,  were  written.  They  also  prove  that  this  Mary 
Sweeney  was  the  sole  heir  at  law  of  her  brother,  John  Denehy. 
The  letters  identify  the  said  Mary  Sweeney  as  the  sister  of  the 
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decedent,  John  Denehy.  The  evidence,  therefore,  shows  that 
Edward  Sweeney  is  the  owner  of  this  real  estate,  and  that  the 
plaintiff,  Catherine  Biordan  (who  has  died  since  the  filing  of 
the  petition)  and  her  next  of  kin  and  the  children  of  her  de- 
ceased brothers  and  sisters  have  no  interest  in  this  property. 

It  being  shown  that  they  have  no  right,  title,  or  interest  in 
the  property,  the  prayer  of  the  answer  of  Edward  Sweeney 
that  he  be  decreed  the  sole  heir  of  John  Denehy,  and  that  the 
petition  of  the  plaintiff  be  dismissed,  should  be  granted. 

As  he  is  the  sole  owner  of  the  realty,  a  suit  in  partition  can 
not  lie. 


ACTION  BY  AN  EMPLOYE  ON  HIS  EMPLOYEltS* 

LIABILITY  POUCY. 

Common  Pleas  Court  of  Cuyahoga  County. 
Moses  (Barrett  v.  Travelers'  Insurance  Co. 

Decided,  November  9,  1909. 

LiabiUty  Insurance — Contract  Held  to  he  a  Policy  of  Indemnity  Against 
Loss,  and  Not  to  Pay  a  lAahility — Injured  Employe  Can  Not  Main- 
tain an  Action  Against  the  Company — Nor  Improve  His  Situation 
by  Making  the  Action  Equitable, 

1.  An  employers'  liability  policy  containing  the  provision  that  "no  ac- 

tion shall  lie  against  the  company  to  recover  for  any  loss  under  this 
policy,  unless  it  shall  be  brought  by  the  assured  for  loss  actually 
sustained  and  paid  in  money  by  him,  in  satisfaction  of  a  judg- 
ment, after  trial  of  the  issue;  nor  unless  such  action  is  brought 
within  ninety  days  after  final  judgment  against  him  has  been  satis- 
fied," is  a  contract  of  indemnity  against  loss,  and  not  a  contract 
to  pay  a  liability. 

2.  An  injured  employe  of  the  insured,  who  has  recovered  a  judgment 

against  his  employer,  can  not  maintain  an  action  on  such  policy 
directly  against  the  insurance  company,  because  (1)  the  obliga- 
tions of  the  policy  do  not  extend  beyond  the  two  contracting  par- 
ties; (2)  because  there  is  no  jural  relation  between  the  injured  em- 
ploye and  the  insurance  company;  and  (3)  because  the  undertak- 
ing of  the  company  is  only  to  Indemnify  for  loss  actually  sus- 
tained by  satisfaction  of  judgment. 
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3.  The  Injured  employe  can  not  enhance  his  situation  by  bringing  an 
action  equitable  In  form,  because  (1)  he  has  no  equity  and  the 
company  owes  no  equity;  and  (2)  because  the  liability  of  the  com- 
pany is  at  law,  and  to  give  the  employe  an  action  in  equity  would 
be  to  make  the  company  liable  to  him,  before  it  is  liable  to  his 
employer  with  whom  alone  it  contracted. 

W.  C.  Onig,  for  plaintiff. 

Hoyty  Dustin,  Kelly,  McKeehan  <&  Andrew,  oontra. 

Phillips,  J.  (orally). 

There  is  a  general  demurrer  to  the  petition,  which  states  that 
the  plaintiff  was  an  employe  of  the  J.  Miller  Company;  that 
the  Miller  company  had  a  policy  of  insurance,  known  as  an  em- 
ployer's liability  policy,  issued  by  this  defendant;  that  the 
plaintiff,  while  in  the  service  of  the  Miller  company,  was  in- 
jured; that  he  brought  an  action  against  his  employer,  and 
obtained  a  judgment  for  $500  and  costs;  that  the  Miller  com- 
pany went  into  bankruptcy,  with  no  assets  to  speak  of ;  that  the 
Miller  company  has  not  paid  the  judgment — ^has  nothing  to  pay 
with,  and  it  can  not  be  collected  from  that  company.  The  amount 
of  the  insurance  policy  has  not  been  paid  by  the  defendant  com- 
pany, and  Garrett,  the  injured  employe,  brings  this  action  di- 
rectly against  the  insurance  company  to  require  it  to  pay.  the 
amount  of  his  judgment  obtained  against  his  employer,  the  as- 
sured.    The  policy  contains  this  provision: 

'*No  action  shall  lie  against  the  company  to  recover  for  any 
loss  under  this  policy,  unless  it  shall  be  brought  by  the  assured 
for  loss  actually  sustained  and  paid  in  money  by  him  in  satisfac- 
tion of  a  judgment  after  trial  of  the  issue.  Nor,  unless  such  ac- 
tion is  brought  within  ninety  days  after  final  judgment  against 
him  has  been  satisfied." 

This  is  an  equitable  action  in  form ;  and  it  is  claimed  in  sup- 
port of  the  demurrer  that  the  insurance  company  can  not,  under 
these  circumstances,  be  made  liable  directly  to  the  injured  party. 

As  to  the  effect  of  such  policy  provisions  as  the  one  involved  in 
this  case,  the  decisions,  though  not  in  entire  accord,  fall  into 
these  two  classes:  (1)  those  which  treat  a  liability  policy  as  a 
contract  of  indemnity  against  loss;  and  (2)  those  which  treat  it 
as  a  contract  to  pay  a  liability. 
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Courts  holding  the  policy  to  be  a  contract  to  indemnify  the 
injured  for  loss  hold  that  the  liability  of  the  insurance  company 
is  available  only  to  the  insured,  and  not  to  an  injured  employe ; 
while  the  other  line  of  decisions  holds  that  an  injured  employe 
may  sue  the  insurance  company  directly. 

Except  for  some  verbal  differences  in  the  policies  involved  in 
these  divergent  cases  it'  must  in  the  first  place  be  clear  that  the 
liability  of  the  insurance  company  is  primarily  to  the  insured, 
with  whom  alone  it  contracts,  and  to  whom  it  alone  obligates 
itself  to  pay..  In  the  next  place,  it  is  equally  clear  that  the  lia- 
bility of  the  company  is  primarily  at  law,  and  not  in  equity. 

It  follows  that,  to  enable  an  injured  em'ploye  of  the  insured 
to  maintain  an  action  on  the  policy  directly  against  the  company, 
and  to  maintain  such  action  in  equity,  reliance  must  be  had  upon 
circumstances  dehors  the  policy  (1)  to  bring  the  injured  em- 
ploye and  the  insurance  company  into  jural  relations,  and  (2) 
to  justify  a  resort  to  equity. 

The  distinction  between  a  contract  to  indemnify,  and  one  to 
pay  a  liability,  is  clearly  stated  in  American  Employers'  Lia- 
bility Ins.  Co.  V.  Fordyce,  62  Ark.,  562,  in  which  it  is  held  that : 

''Where  a  contract  of  insurance  is  to  pay  liabilities  and  not 
merely  to  indemnify,  the  insured  employer  may  recover,  if  his 
liability  has  been  fixed,  and  before  he  has  actually  paid  anv- 
thing." 


I  read  a  couple  of  excerpts  from  the  opinion  in  this  case: 

*'The  contract  speaks  for  itself.  It  is  couched  in  unequivocal 
language.  The  insurer  binds  himself  to  pay  'all  damages  with 
which  the  insured  might  be  legally  charged,  or  required  to  pay, 
and  for  which  it  might  become  legally  liable. ' 

"This  is  plainly  a  contract  to  pay  liabilities.  •  •  •  This 
is  not  simply  a  contract  of  indemnity.  It  is  more;  it  is  also  a 
contract  to  pay  liabilities.  The  difference  between  a  contract 
of  indemnity  and  one  to  pay  legal  liabilities  is  that  upon  the 
former  an  action  can  not  be  brought  and  a  recovery  had,  until 
the  liability  is  discharged;  whereas  upon  the  latter  the  cause  of 
action  is  complete  when  the  liability  attaches.'' 

In  that  case  the  injured  person  was  not  a  party,  and  of  course 
asserted  no  claims  against  the  insurance  company.  •  The  case  de- 
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cides  only  that  the  policy  was  a  contract  to  pay  liabilities  and 
not  merely  to  indemnify,  and  that  the  insured  could  himself 
maintain  an  action  on  the  policy  before  actual  payment  of  dam- 
ages to  the  injured  party,  such  damages  having  been  theretofore 
ascertained  by  judgment  in  an  action  by  the  injured  .person 
against  the  insured  employer. 

In  Anoka  Lumber  Co.  v.  Fidelity  &  Gas  Co.,  63  Minn.,  286, 
the  insurance  company  insured  the  employer  **  against  all  lia- 
bility on  account  of  fatal  or  non-fatal  injuries  suffered  by  an 
employe,"  and  took  upon  itself  the  settlement  of  any  loss,  and  the 
control  of  any  suit  against  the  employer,  and  of  any  settlement 
with  the  injured  employe.  Held:  This  was  not  an  agreement  to 
indemnify,  but  an  assumption  of  liability. 

In  the  opinion  the  court  say: 

**Thus  we  see,  from  the  very  terms  of  the  instrument  itself, 
that  it  is  not  merely  an  agreement  to  indemnify  the  plaiijtiif 
against  any  act  of  the  employe,  but  that  in  case  of  an  accident 
of  such  a  character  as  to  injure  him,  whereby  a  cause  of  action 
arises  against  the  assured,  the  insurer  or  the  company  will  as- 
sume liability.  The  company  takes  upon  itself  the  settlement 
of  loss  and  the  control  of  all  legal  proceedings,  and  the  assured  is 
forbidden  to  settle  any  claim  or  incur  any  expense  without  its 
consent  in  writing.  At  the  expiration  of  the  time  when  a  suit 
can  be  brought  by  the  employe  against  the  employer  arising  out 
of  such  accident,  an  action  may  be  brought  in  regard  to  such 
claim  against  the  company  within  thirty  days  after  judgment 
is  rendered  in  such  suit.  If  the  plaintiff  is  forbidden  to  settle  for 
an  accident  of  this  kind  we  fail  to  see  how  it  is  imperative  upon 
him  to  pay  a  judgment  rendered  against  him  w^n  such  claim 
as  a  condition  precedent  to  his  right  of  recovery.  The  insur- 
ance company,  by  the  terms  of  its  own  policy,  has  taken  into 
its  own  hands  the  whole  machinery  for  settling  such  claims,  and 
will  not  allow  the  employer  to  do  it." 

Then  from  Carter  v.  Insurance  Co.  in  76  Kas.,  275,  I  read 
from  the  syllabus: 

**A  policy  insuring  an  employer  against  loss  from  liability  for 
injuries  to  the  employes  of  the  assured,  which  contains  the  stipu- 
lation, *No  action  shall  lie  against  the  company  as  respects  any 
loss  under  this  policy  unless  it  shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss  actually  sustained  and  paid 
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by  him  in  satisfaction  of  a  judgment  within  sixty  days  from  the 
date  of  such  judgment  and  after  a  trial  of  the  issue,'  is  a  con- 
tract of  indemnity  for  the  benefit  of  the  assured,  and  there  is 
no  right  of  action  thereon  against  the  insurance  company  until 
the  assured  sustains  a  loss  by  the  payment  of  a  liability." 

From  the  opinion  I  read : 

*  *  The  liability  of  the  insurance  company  under  the  policy  must 
be  measured  by  its  terms.  It  will  be  observed  that  the  contract 
of  the  insurance  company  was  with  the  bridge  company,  and 
not  with  the  employes.  The  contract  was  to  indemnify  against 
loss  from  liability,  and  not  insurance  against  liability.  In  its 
general  features,  it  provided  for  making  good  the  loss  suffered  by 
the  assured,  or  rather  for  reimbursing  it  to  the  extent  of  its  loss. 
Until  the  assured  had  met  with  a  loss,  there  was  no  occasion  to 
pay  indemnity;  no  reason  to  reimburse,  until  something  had 
been  paid  by  the  assured.  -  Aside  from  the  fact  that  in  its  general 
characteristics  the  contract  is  one  of  indemnity,  it  contained 
the  specific  provision  that  no  recovery  could  be  had  against  the 
insurance  company  under  the  policy,  unless  the  action  was 
brought  by  the  bridge  company  itself  to  reimburse  it  for  the 
loss  actually  sustained  and  paid  in  satisfaction  of  a  judgment. 
This  provision  leaves  no  doubt  of  the  intention  of  the  parties, 
which  was  that  the  insurance  company  was  not  required  to  pay 
anything,  because  of  the  policy,  until  losses  had  been  paid  by 
the  assured  in  satisfaction  of  a  judgment.  It  is  a  provision 
which  the  parties  had  a  right  to  insert  in  their  contract.  The 
obligations  of  the  policy  did  not  extend  beyond  tne  two  contract- 
ing parties.  The  bridge  company,  on  one  hand,  was  procuring 
indemnity  to  protect  itself  from  loss,  and  the  insurance  company, 
on  the  other,  was  undertaking  to  make  good  the  losses  which  the 
bridge  company  should  be  compelled  to  pay;  and,  as  an  assur- 
ance that  these  losses  should  not  be  excessive,  it  reserved  the 
right  to  go  into  court  and  resist  the  claims  presented  against  the 
assured." 

In  FMey  v.  Casualty  Co.,  113  Tenn.,  592,  I  read  two  para- 
graphs of  the  syllabus : 

*'An  employer's  liability  policy,  containing  an  express  provi- 
sion 'to  indemnify  the  assured  against  loss  from  liability  for 
damages'  and  containing  an  agreement  'that  no  action  shall  lie 
against  the  insurer  as  respects  any  loss  under  the  policy,  unless 
it  shall  be  brought  by  the  assured  himself  to  reimburse  him  for 
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loss  actually  sustained  and  paid  by  him,  in  satisfaction  of  a 
judgment'  is  not  a  policy  insuring  directly  against  liability  but 
one  insuring  against  loss  or  damages  by  reason  of  liability. 
And  this  is  true,  notwithstanding  agreements  in  a  policy  that 
if  suit  is  brought  against  the  assured,  he  shall  immediately  for- 
ward every  process  to  the  insurer  who  will  defend  against,  or 
settle  the  claim,  and  that  the  insured  shall  not  interfere. 

** Under  an  employer's  liability  policy,  not  insuring  directly 
against  liability  but  insuring  only  against  loss,  or  damage  by 
reason  of  liability,  the  amount  of  insurance  does  not  become 
available  until  the  payment  of  the  loss  by  the  assured,  and  can 
not  be  impounded  by  an  employe  on  recovery  of  a  judgment 
against  his  employer,  the  assured,  under  such  policy." 

These  cases  suflSciently  show  the  distinction,  which  runs  through 
most  of  the  cases,  between  contracts  to  indemnify,  and  contracts 
to  pay  a  liability.  And  these  cases  make  it  plain  that  the  policy 
sued  on  here  is  one  to  indemnify  against  loss  sustained  by  actual 
payment  of  a  judgment  against  the  insured. 

I  read  further  from  Finley  v.  Casualty  Co.,  supra,  on  page  598 : 

**  There  is  a  difference  between  the  effect  of  a  policy  which  in- 
sures directly  against  liability,  and  one  that  insures  against  loss 
or  damage  by  reason  of  liability.  Under  contracts  of  the  first 
description,  the  amount  of  the  policy,  up  to  the  extent  of  the 
liability  incurred  by  an  employer  on  account  of  an  accident  to 
an  employe,  becomes,  immediately  upon  the  happening  of  the 
event  on  which  the  liability  depends,  and  the  giving  of  such  no- 
tice as  the  policy  provides  for,  an  asset  of  the  assured,  which,  in 
the  absence  of  any  provisions  to  the  contrary  in  the  policy,  may 
be  assigned  by  him,  or  taken  for  his  debt,  subject,  of  course,  to 
the  making  of  such  proofs  to  perfect  the  demand  as  the  policy 
may  provide  for.  Under  the  policies  of  the  second  kind,  to  which 
the  one  before  us  belongs,  the  amount  of  the  insurance  does  not 
become  available  until  the  assured  has  paid  the  loss,  and  is  not 
even  then  available  unless  proper  notice  has  been  given  as  pro- 
vided in  the  policy. ' ' 

There  are  a  few  cases  holding  that  where  the  policy  is  one  of 
indemnity,  the  injured  employe  may  nevertheless  maintain  a 
proceeding  in  equity  against  the  insurance  company.  But  these 
cases  are  sporadic.  They  evince  the  ingenuity  of  some  courts  to 
subserve  a  sentiment,  rather  than  to  apply  sound  and  settled 
principles  of  the  law.  The  decisions  are  not  sound,  and  their 
authority  is  more  than  doubtful. 
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An  early  ease  of  this  kind  is  that  of  Beiicon  Lamp  Co.  v.  In- 
surance Co,,  61  N.  J.  Eq.,  59.  In  this  ease  the  poliey  contained 
this  provision : 

'^No  action  shall  lie  against  the  (insurance)  company  as  re- 
spects any  loss  under  this  policy,  unless  it  shall  be  brought  by 
the  assured  himself  to  reimburse  him  for  loss  actually  sustained, 
and  paid  by  him  in  satisfaction  of  a  judgment  after  a  trial  of 
the  issue." 

Almost  identical  with  the  provision  of  the  policy  involved  in 
this  case.  The  injured  employe  obtained  a  judgment  against 
the  insured  employer,  who  became  a  bankrupt.  Upon  a  cross- 
petition  by  the  injured  one,  the  court  of  chancery  held  that  this 
situation  transformed  the  insurance  company  into  the  original 
obliger  to  the  injured  employe,  and  made  the  insured  employer 
a  surety  for  the  insurance  company;  and  it  then  applied  the 
rules  applicable  to  that  relation. 

The  case  went  to  the  court  of  errors  and  appeals,  and  that 
court  ignored  this  bit  of  legerdemain,  and  held  that  the  liability 
of  the  insurance  company  Was  to  the  insured,  and  passed  to 
his  trustee  in  bankruptcy,  as  assets  of  his  estate,  and  that  the 
transfer  of  assets  to  the  trustee  in  bankruptcy  was  payment, 
pro  tanto,  of  the  judgment,  and  to  that  extent  gave  the  trustee — 
not  the  injured  employe — a  right  against  the  insurance  com- 
pany. This  decision  gives  effect  to  the  plain  meaning  of  the 
provision  in  the  policy,  limiting  the  liability  of  the  insurance 
company  to  an  action  by  the  insured,  after  payment  by  him. 

Another  such  case  is  Sanders  v.  Insurance  Co.,  72  N.  H.,  485. 
I  read  from  the  opinion,  on  page  493 : 

*' If  it  be  conceded  that  the  contract  is  one  of  indemnity  against 
damage,  merely,  the  question  presented  would  not  be  whether  an 
action  at  law  is  now  maintainable  by  either  the  plaintiff  or  the 
paper  company,  but  whether  there  is  power  in  equity  to  grant  the 
relief  asked.  But  whether  such  power  exists  or  not,  the  indemni- 
tor has  the  right  to  perform  his  contract  of  indemnity  by  pay- 
ment of  the  claim  indemnified  against.  He  may  also,  if  he  deems 
it  necessary,  stipulate  for  the  right  to  perform  the  contract  in 
this  way,  and  may  also  agree  that  he  will  so  perform  it.  If  there 
be  any  uncertainty  as  to  the  right  of  a  creditor  to  claim  payment 
in  equity  of  one  who  has  agreed  to  indemnify  the  debtor  against 
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his  claim,  there  is  no  doubt  of  his  right  to  do  so  against  one  who 
has  assumed  the  debt  or  agreed  to  pay  the  claim.  An  agree- 
ment to  assume  a  debt  is  a  promise  to  pay  it  as  the  promisor's 
own  debt." 

Several  courts  have  criticized  both  Beacon  Lamp  Co,  v.  In- 
surance Co.,  supra,  and  Sanders  v.  Insurance  Co.,  supra,  and 
have  refused  to  follow  them. 

A  late  case  of  this  class  is  Connelly  v.  Bolster,  187  Mass.,  266. 
1  read  from  the  syllabus: 

"When  a  policy  insuring  against  liability  for  bodily  injuries 
caused  by  the  negligence  of  the  insured  contains  a  provision 
that  no  action  shall  lie  for  any  loss  under  a  policy,  unless  brought 
by  the  insured  to  reimburse  him  for  loss  actually  sustained  and 
paid  by  him  in  satisfaction  of  a  judgment  after  trial  of  the  issue, 
payment  of  the  judgment  by  the  insured  is  a  condition  precedent 
to  the  liability  of  the  insurance  company." 

On  page  270,  I  read  from  the  opinion : 

**  Whether  the  insurance  company  is  bound  to  pay  the  judg- 
ment depends  upon  the  terms  of  its  agreement  to  indemnify  the 
assured  against  loss,  and  the  eighth  clause  in  terms  provides 
that  no  action  shall  lie  for  *any  loss  under  this  policy,'  unless 
brought  by  the  assured  *to  reimburse  him  for  loss  actually  sus- 
tained and  paid  by  him  in  satisfaction  of  a  judgment  after 
trial  of  this  issue.'  In  the  case  at  bar,  Bell  has  not  paid  the 
judgment  recovered  by  the  plaintiff,  and  therefore  has  no  claim 
against  the  insurance  company." 

Here  is  exposed  the  fallacy  of  the  decisions  giving  the  injured 
party  a  right  against  the  insurance  company.  It  is  this :  It  ex- 
pedites the  right  of  the  employe,  and  makes  the  insurance  com- 
pany liable  to  him,  before  it  is  liable  to  the  employer,  with  whom 
it  contracted ;  and  yet  this  premature  enforcement  of  liability  is 
bottomed  on  the  contract,  by  the  terms  of  which  there  is  no  lia- 
bility to  the  employer,  at  the  time  of  the  action  brought  by  the 
employe. 

I  think  the  few  courts  that  have  entertained  such  action,  or 
cross-action,  by  the  injured  party  have  overlooked  the  basis  of 
the  proceeding  in  equity.  You  can  not  enhance  a  right,  and  you 
can  not  enhance  a  liability,  by  calling  your  action  an  action 
in  equity.    Courts  of  equity  will  intervene  to  enforce  an  equitable 
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right  in  a  complainant.  He  must  have  an  equitable  right;  that 
is,  a  right  that  is  recognized  in  courts  of  equity  and  not  in  courts 
of  law.  That  is  one  ground  upon  which  courts  of  equity  will 
act. 

Another  ground  is,  when  a  party  has  a  legal  right,  but  is  reme- 
diless at  law ;  that  is,  he  has  a  legal  right  as  contradistinguished 
from  an  equitable  right,  but  because  of  the  circumstances  it  is 
not  enf orcible  at  law,  or  he  can  not  have  adequate  remedy  at  law, 
the  courts  of  equity  will  intervene  and  give  him  equitable  re- 
lief under  certain  circumstances.  Not  always,  but  that  is  one 
ground  of  equity  jurisdiction. 

Now  the  injured  employe,  under  such  contract  as  that  set  out 
in  this  petition,  has  no  legal  right  against  the  company ;  and  yet 
the  only  liability  of  the  company  is  a  liability  at  law.  The  com- 
pany has  a  right  to  a  jury  trial,  in  a  court  of  law,  for  the  en- 
forcement of  the  payment  against  it.  It  owes  no  equitable  duty 
to  anybody.  It  owes  a  legal  obligation.  You  can't  enlarge  it, 
you  can't  switch  it  to  something  else,  by  calling  your  action  an 
action  in  equity.  And  this  employe  has  no  right  against  the  in- 
surance company,  either  legal  or  equitable.  The  demurrer  to 
this  petition  will  be  sustained. 


AS  TO  MISCONDUCT  Or  PROSECUTINC  ATTORNEY 

ARCUIMKNT  TO  JURY. 

Ck)inmon  Pleas  Court  of  Lorain  County. 

The  State  op  Ohio  v.  Harry  Sisson,  alias  Raymond 
Connors,  alias  Joseph  St.  John.  • 

Decided,  March  19,  1909. 

Criminal  Late — Allusions  in  Argument  as  to  Failure  to  Call  Witnesses 
as  to  Character — Not  Prejudicial  where  the  Defendant  has  Him- 
self Placed  His  Character  in  Issue — Misconduct — Qranting  of 
Mercy— Opening  Up  Verdicts  "by  Examination  of  the  Jurors. 

1.  Where  by  his  own  testimony  introduced  In  chief  a  defendant  has 
shown  himself  to  be  a  gambler,  thief  and  bigamist,  and  that  for 
several  years  he  has  had  no  honest  means  of  livelihood,  a  reference 
by  the  prosecuting  attorney  in  his  argument  to  the  Jury  to  the  fact 

^Affirmed  by  the  Circuit  Court,  December  28,  1909. 
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that  he  had  introduced  no  evidence  establishing  or  tending  to  estab- 
lish his  good  character,  is  not  prejudicial  and  therefore  not  mis- 
conduct of  a  character  requiring  the  granting  of  a  new  trial. 

2.  The  power  to  grant  or  withhold  mercy  is  entirely  within  the  discre- 

tion of  the  Jury,  and  it  is  proper  for  the  court  only,  and  not  coun- 
sel, to  refer  to  their  discretion  in  that  matter;  but  where  counsel 
for  the  defendant  first  referred  to  the  granting  of  mercy,  and  the 
Jury  followed  his  suggestion,  it  can  not  be  claimed  that  a  reference 
to  the  subject  by  the  prosecuting  attorney  prejudiced  the  defend- 
ant in  any  way. 

3.  While  it  was  very  improper  for  the  prosecuting  attorney  to  say  to 

the  jury  that  if  they  brought  in  a  certain  verdict  they  ought  to 
go  to  jail,  and  it  was  perhaps  the  duty  of  the  court  on  its  own 
initiative  to  have  interrupted  the  argument  at  that  point  and  cau- 
tioned the  jury,  yet  in  the  absence  of  any  objection  to  the  remark, 
or  any  reason  for  believing  that  it  resulted  in  prejudice  to  the  de- 
fendant, it  does  not  constitute  ground  for  granting  a  new  trial. 

4.  It  is  not  good  practice  to  permit  a  verdict  by  a  Jury  to  be  investi- 

gated and  questioned  by  affidavits  and  testimony  of  the  Jurors  them- 
selves as  to  what  consideration  they  gave  certain  arguments  of 
counsel. 

F.  M.  Stevens,  Prosecuting  Attorney,  for  plaintiff. 
Anthony  Nieding  and  Q.  A.  Oillmore,  contra. 

Washburn,  J. 

Indictment  for  murder  in  first  degree.  Decision  on  motion 
for  new  trial. 

The  object  of  this  proceeding  waa  to  give  the  defendant  a 
fair  trial  under  the  law. 

It  is  almost  impossible  to  try  a  hotly-contested  case  lasting  for 
more  than  a  week  without  after  it  is  over  finding  some  matters 
that  would  have  been  done  otherwise  had  time  for  reflection  been 
possible. 

The  inquiry  here  was  to  ascertain  whether  or  not  the  defend- 
ant was  guilty,  and  the  law  surrounded  the  defendant  with  the 
presumption  of  innocence  and  with  many  protections.  Among 
those  were  the  fact  that  his  reputation  was  not  in  issue  unless 
he  put  it  in  issue. 

It  is  a  fact  that  the  principle  of  law  to  that  eflPect  arose 
out  of  conditions  that  are  not  applicable  to  the  conditions  of 
today.    At  the  time  when  courts  raised  that  protection  for  the 
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criminal,  many  crimes  were  punishable  by  death.  There  was 
no  such  thing  as  pardon,  and  a  large  portion  of  aU  prosecutions 
were  political ;  and  at  that  time  courts,  to  prevent  the  possibility 
of  mistakes  and  to  protect  the  innocent,  who  in  tiiose  days  were 
quite  often  convicted,  surrounded  the  defendant  witii  certain 
presumptions  and  legal  rules  which  were  then  necessary  to  pre- 
vent injustice  and  which  are  the  law  of  the  land  today,  although 
some  of  them  are  not  applicable  to  our  present  conditions. 

We  have  at  the  present  time  but  one  offense  punishable  by 
death,  but  so  long  as  those  presumptions  and  rules  constitute  the 
law  of  the  land,  it  is  the  duty  of  this  court  to  follow  them  and 
give  the  defendant  the  full  benefit  of  them. 

Soon  after  the  argument  of  the  prosecuting  attorney  in  this 
case,  I  began  looking  up  the  law  in  anticipation  of  this  hearing. 
I  think  I  have  read  all  the  cases  cited  to  me  here  in  this  argument, 
with  a  view  of  determining  what  ought  to  be  done,  in  view  of  the 
fact  that  the  prosecuting  attorney  was  permitted  to  comment 
on  defendant's  failure  to  call  witnesses  to  prove  his  good  char- 
acter and  to  claim  that  the  inference  to  be  drawn  from  such  fact 
was  that  his  character  was  not  good. 

It  is  well  settled  iij  this  country  that  **  where  the  defendant 
has  not  put  his  character  in  issue,  it  is  error  to  permit  the  pros- 
ecuting attorney  to  comment  on  his  failure  to  call  witnesses  to 
prove  his  good  character."  26  S.  W.,  70;  40  N.  W.,  473;  149 
Fed.,  673 ;  12  S.  E.,  806 ;  97  N.  W.,  992. 

In  a  case  a  few  terms  ago  in  this  court,  where  the  defendant 
had  not  taken  the  stand  and  where  there  had  been  no  evidence 
relating  to  his  good  character,  I  granted  a  new  trial  because  of 
the  misconduct  of  the  prosecuting  attorney  in  commenting  upon 
defendant's  failure  to  prove  good  character. 

But  in  this  case,  when  objection  was  made,  the  court,  re- 
membering that  the  defendant  had  offered  himself  as  a  witness 
and  given  testimony  very  damaging  to  his  character  and  sup- 
ported that  by  the  testimony  of  other  witnesses,  I  did  not  inter- 
fere with  the  prosecutor's  argument,  although  it  was  very  ap- 
parent that  the  argument  was  entirely  unnecessary  and  could 
not  possibly  add  anything  to  the  positive  testimony  on  that  sub- 
ject introduced  by  the  defendant  himself. 
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The  cases  which  hold  that  a  new  trial  must  be  granted  for  mis- 
conduot  of  the  prosecuting  attorney  in  commenting  upon  the 
defendant's  failure  to  call  witnesses  to  prove  his  good  character 
are  all  cases  where  the  defendant's  character  has  not  been  put 
in  issue.  In  the  case  at  bar  it  is  true  that  the  defendant  did  not 
introduce  any  testimony  to  establish  his  good  character,  and 
in  that  sense  did  not  put  his  character  in  issue,  but  it  seems  to  me 
that  the  character  of  his  own  evidence  and  the  evidence  he  intro- 
duced in  his  own  behalf  necessarily  put  his  character  in  issue — 
at  least  so  as  to  be  the  proper  subject  of  comment  by  the  pros- 
ecuting attorney. 

According  to  his  own  testimony  introduced  in  chief  and  for 
the  purpose  of  establishing  his  defense,  he  was  a  gambler,  a  big- 
amist and  a  thief,  and  that  for  several  years  he  had  no  honest 
means  of  livelihood.  This  testimony  was  not  brought  out  on 
cross-examinAtion,  but  was  introduced  by  himself  in  the  first 
instance.  Under  such  circumstances  is  it  improper  to  say  that 
he  has  put  his  character  in  issue  t 

**  Where,  in  a  prosecution  for  rape,  there  was  testimony  tend- 
ing to  overthrow  the  presumption  of  good  character  with  which 
the  law  clothed  defendant,  it  was  competent  for  the  prosecuting 
attorney  to  comment  on  defendant's  failure  to  produce  wit- 
nesses to  prove  his  character  good."  104  S.  W.,  1003.  See  21 
S.  W.,  765. 

Under  the  circumstances  of  this  case  can  it  be  said  that  it  is 
misconduct  on  the  part  of  the  prosecuting  attorney  to  refer 
to  the  fact  that  defendant  introduced  no  evidence  establishing  or 
tending  to  establish  his  good  character?  He  had  himself  de- 
stroyed the  presumption  of  good  character  which  the  law  gives 
him.  How,  then,  could  he  be  prejudiced  by  the  reference  which 
the  prosecuting  attorney  made  to  his  character  t 

'*When  a  defendant  through  his  own  lips  and  witnesses  writes 
his  own  shame  upon  the  record,  it  would  be  sticking  in  the  bark 
to  hold  that  mere  insinuations  as  to  his  character  could  injure  " 
88  Pacific,  1101. 

The  question  is  whether  or  not  under  the  circumstances  of  this 
case  the  conduct  of  the  prosecuting  attorney  was  error  which  de- 
mands a  new  trial. 
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**  A  judgment  will  not  be  reversed  for  misconduct  of  counsel  in 
argument,  unles  it  was  such  as  to  prejudice  the  substantial 
rights  of  the  accused."    4  N.  W.,  870. 

That  was  a  case  where  the  argument  of  counsel  was  on  the 
subject*  that  we  are  treating  of  in  this  case. 

*'A  criminal  case  should  not  be  reversed  because  of  an  im- 
proper argument  of  counsel,  unless  it  appears  that  injury  to  the 
rights  of  accused  resulted,  which  question  will  be  determined 
by  the  issue  involved  and  the  state  of  the  evidence."  92 
Pacific,  820. 

That  is  also  a  case  which  involves  argument  like  that  com- 
plained of  in  the  case  at  bar,  and  is  a  case  that  was  cited  by  the 
prosecutor.  (See,  also,  110  N.  W.,  132;  76.,  495;  18  S.  E., 
987;   20  S.  E.,  873;   25  S.  W.,  634;   8  Southern,  325.) 

The  prosecutor  could  not  by  mere  insinuation  add  anything  to 
the  defendant's  own  proof  of  his  character,  and  my  conclusion 
is  that  although  the  prosecutor's  remarks  were  entirely  unneces- 
sary, they  were  not  in  the  least  prejudixjial  to  the  defendant. 

Some  question  has  been  made  about  the  argument  of  the 
prosecuting  attorney  in  reference  to  mercy.  On  that  proposition 
the  court's  idea  is  that  the  law  has  vested  the  power  to  grant  or 
withhold  mercy  in  the  discretion  of  the  jury.  It  is  not  a  subject 
that  is  proper  for  defendant's  counsel  or  the  state's  counsel  to 
refer  to.  It  is  only  preper  for  the  court  to  tell  the  jury  that  it 
is  in  their  discretion.  But  in  this  case  counsel  for  the  defend- 
ant had  first  referred  to  it,  and  the  jury  followed  the  wishes  of 
counsel  for  defendant  in  the  matter,  so  that  it  could  not  possibly 
prejudice  the  defendant  in  any  way. 

The  remark  of  the  prosecuting  attorney  to  the  effect  that  the 
jurors  if  they  brought  in  a  certain  kind  of  a  verdict  ought  to 
be  put  in  jail,  was  very  improper.  It  is  not  the  kind  of  argu- 
ment he  ought  to  have  made  to  Lorain  county  jurors;  it  was 
not  necessary.  Perhaps  it  was  the  duty  of  the  court  to  inter- 
fere, but  there  was  no  objection,  and  I  don't  think  under  the  law 
it  is  the  duty  of  the  court  to  interfere,  unless  it  is  something  that 
is  very  prejudicial.  I  think  in  matters  that  are  not  very  certain 
to  prejudice  the  jury  it  is  proper  to  rely  upon  counsel  for  de- 
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fendant  to  make  objection.  This  argument  was  short  and  was 
over  in  a  moment,  and  the  court  made  no  interruption.  Had 
there  been  an  objection  I  would  have  cautioned  the  jury,  and  I 
am  sorry  that  I  did  not  myself  interrupt  and  caution  the  jury ; 
but  I  can  not  see  that  that  has  jJrejudiced  the  defendant  in  this 
case. 

On  the  subject  of  the  alleged  misconduct  of  a  juror  the  court 
finds  the  proof  fails  to  sustain  the  contention  of  the  defendant 
that  there  was  any  misconduct  on  the  part  of  Mr.  Howk. 

In  reference  to  the  affidavits  of  jurors  to  prove  that  they  did 
not  understand  or  did  not  pay  any  attention  to  a  certain  line  of 
argument,  I  think  that  it  would  be  unwise  to  adopt  a  rule  which 
would  permit  verdicts  of  juries  to  be  torn  asunder  and  investi- 
gated by  their  own  affidavits  and  testimony  after  they  are  made. 
There  were  one  or  two  cases  cited  where  something  along  that 
line  was  done,  but  they  were  Texas  cases  and  cases  that  I  do  not 
regard  as  well  considered,  and  I  have  deemed  it  best  not  to  follow 
them. 

Now,  I  have  been  influenced  somewhat  in  disposing  of  this 
case  by  the  nature  of  the  case  that  we  have.  It  is  the  duty  of 
the  trial  court,  even  where  matters  are  not  strictly  prejudicial, 
or  where  the  matter  is  close,  to  protect  the  man  who  is  possibly 
innocent  and  give  him  a  new  trial,  and  it  is  equally  the  duty  of 
the  court,  if  there  is  no  doubt  of  the  defendant's  guilt,  to  over- 
look some  matters  in  th$  trial  that  were  not  exactly  as  they 
should  have  been. 

I  listened  very  carefully  to  this  testimony  as  it  was  given  at 
the  trial,  and  I  have  not  now  the  least  shadow  of  doubt  of  the 
defendant's  guilt.  I  do  not  see  how  the  jury  could  have  found 
any  other  verdict.  Under  these  circumstances  I  think  it  is  the 
duty  of  the  court  to  overrule  the  motion  for  a  new  trial,  which  I 
do  accordingly. 
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RIGHTS  or  AN  ABirmiL  ON  A  CUL  Ml  SAC. 

Common  Pleas  Court  of  Cuyahoga  Connty. 

Cleveland  Furnace  Co.  v.  Nbwburo  &  South  Shore 

Railway  Co. 

Decided,  November  9,  1909. 

Alnitting  Owner— Rights  of,  in  the  Street— Ingress  and  Egress  Can  Not 
he  Interfered  With  Without  Compensation — Street  Crossed  fry  Five 
Railway  Tracks— Injunction. 

1.  The  property  right  in  the  highway,  of  one  whose  lands  abut  there- 

on, is  bottomed  upon  the  broad  principle  that  the  right  of  prop- 
erty in  general  is  not  limited  to  the  tangible  subject-matter  there- 
of, but  includes  the  right  of  user  and  enjoyment  of  the  tangible 
thing.    It  requires  this  to  complete  the  orbit  of  the  right 

2.  Where  lands  abut  upon  a  cut  de  sac,  the  appendant  easement  of  in- 

gress and  egress  extends  to  all  that  part  of  such  street  lying  be- 
tween such  lands  and  the  first  connecting  thoroughfare. 

3.  Where  the  placing  of  railway  tracks  across  that  part  of  such  street 

so  impressed  with  the  easement  will  materially  impair  the  ease- 
ment, the  construction  thereof  will  be  enjoined  until  compensation 
is  made  to  the  land  owner. 


Hoyt,  Dustin  ife  Kelly,  for  plaintiff. 
Squire,  Sanders  &  Dempsey,  contra. 


Phillips,  J.  (orally). 

This  is  an  action  to  restrain  the  railroad  company  from 
building  five  additional  tracks  across  Clark  avenne,  upon  which 
avenue  the  plaintiff  has  a  tract  of  land  abutting,  with  a  furnace 
on  it,  and  perhaps  some  other  improvements,  and  is  conduct- 
ing thereon  a  considerable  business. 

Clark  avenue,  at  the  east  end  of  it,  terminates  at  the  river, 
where  it  has  no  outlet.  And  I  should  judge  from  the  evidence, 
that  for  a  considerable  distance  from  the  river,  westward,  it  has 
no  intersecting  street  or  avenue,  so  that  the  east  end  of  Clark  ave- 
nue is  a  cul  de  sac;  and  on  this  cvl  de  sac  the  plaintiff's  property 
abuts.    Between  the  plaintiff's  property  and  the  first  intersecting 
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highway  to  the  west,  the  defendant  railroad  company  is  about 
to  construct  five  railroad  tracks,  in  addition  to  the  two  that  it 
has  already  in  operation  across  the  avenue  at  that  point. 

The  plaintiff  seeks  to  restrain  the  railroad  company  from  put- 
ting down  these  five  additional  tracks,  it  having  obtained  a  grant 
from  the  city  authorizing  it  to  construct  them,  until  it  shall 
have  obtained  the  right  by  appropriation  proceeding,  or  made 
compensation  to  the  plaintiff. 

It  is  the  settled  law  of  this  state,  that  the  owner  of  land 
abutting  upon  a  public  street  has  an  easement  in  the  street  in 
fcont  of  his  premises,  as  a  means  of  ingress  and  egress  to  and 
from  his  property;  and  that  such  easement  is  a  property  right, 
inviolate  under  the  Constitution,  until  compensation  shall  be 
made  to  the  owner. 

The  plaintiff  seeks  to  maintain  this  action  upon  the  theory, 
that  where  lands  abut  upon  a  public  street  that  is  a  ct^  d^  sac, 
this  property  right  extends  to  all  that  part  of  such  street  lying 
between  such  lands  and  the  first  connecting  thoroughfare.  Is 
this  theory  tenable  in  law  ? 

This  property  right  of  an  abutting  land  owner  does  not  rest 
upon  the  theory  that  there  is  anything  sacred  in  that  part  of  the 
street  upon  which  his  land  abuts.  It  rests  upon  the  broad 
principle  that  the  right  of  property  is  not  limited  to  the  tangible 
subject-matter  of  it,  but  includes  the  right  of  user  and  enjoyment 
of  the  tangible  thing.  It  takes  this  to  complete  the  orbit  of  the 
property  right.  This  is  why  one  may  be  injured  in  his  property 
right,  without  physical  injury  to  the  tangible  subject  thereof. 
Upon  this  principle,  a  grant  of  land  surrounded  by  other  lands 
of  the  grantor,  carries  with  it  a  right-of-way  over  the  surrounding 
lands ;  for  without  such  appurtenant  right  the  grantee  could  not 
use  and  enjoy  his  estate. 

A  street  may  be  entirely  free  from  obstruction  immediately 
in  front  of  one's  premises,  but  entirely  obstructed  at  both  sides 
thereof.  In  such  case,  the  owner  would  have  free  passage  to  and 
from  that  part  of  the  street  bounding  his  property,  but  he  would 
not  have  access  to  his  property ;  and  this  is  what  he  is  entitled 
to  as  part  of  his  property  right.  I  read  from  O'Brien  v.  Iron  & 
Steel  Co,,  158  Ind.,  218,  reading  from  the  opinion: 


428  CUYAHOGA  COUNTY  COMMON  PLEAS. 

Furnace  Co.  v.  Railway  Co.  [VoL  IX,  N.  S. 

''This  complaint  alleges  that  the  defendants  have  erected  a 
permanent  building  across  Church  street,  about  two  hundred 
feet  east  of  the  plaintiff's  residence,  thereby  effectually  barring 
all  passage  in  that  direction  and  have  thus  cut  off  the  plaintiffs 
from  their  usual  and  only  way  of  direct  travel  to  and  from  the 
east  and  business  portion  of  the  city,  and  have  thus  imposed 
upon  them  great  trouble  and  inconvenience  in  getting  to  and 
from  their  property,  by  reason  whereof  their  property  has  been 
depreciated  from  $1,200  to  $600.  These  facts  show  that  the. 
wrongful  act  of  appellees  has  not  only  deprived  appellants  of 
their  common  right  to  use  a  regularly  dedicated,  improved  and 
traveled  street  in  front  of  their  property,  but  it  has  placed  that 
property  in  a  cul  de  sac,  with  the  base  in  the  direction  of  the 
business  and  most  frequented  part  of  the  city,  thus  making  it 
necessary  in  going  to  market,  or  to  the  eastern  part  of  the  town, 
to  travel  in  the  opposite  direction  to  the  first  cross  street. 

**If  appellees  may  close  this  street  on  the  e^t  within  the  same 
.square,  without  special  injury  to  appellants,  why  may  they  not 
also  close  it  on  the  west  within  the  same  square,  and  completely 
fence  appellants  in  and  render  valueless  their  property  without 
special  injury?  Surely  the  injury  would  be  the  same  in  kind. 
In  such  case  it  seems  absurd  to  say  that  the  injuries  sustained 
by  appellants  in  their  property  rights  would  be  the  same,  but 
only  greater  in  degree,  as  that  sustained  by  the  community  in 
general.  We  have  a  class  of  cases  which  hold  that  when  an  ob- 
struction does  not  exclude  the  abutter  from  ingress  and  egress, 
but  only  imposes  upon  him  in  common  with  other  travelers,  that 
inconvenience  which  results  from  a  more  circuitous  way,  his 
injury  is  in  common,  for  which  there  can  be  no  recovery;  as  for 
instance,  if  the  obstruction  in  this  case  had  been  placed  east  of 
an  intersecting  cross  street,  then  it  could  not  be  said  that  ap- 
pellants were  excluded  from  approaching  or  leaving  their  prem- 
ises in  any  direction  originally  afforded  by  the  street." 

I  read  from  Tilly  v.  Mitchell  &  Lewis  Co.,  121  Wis.,  1 : 

**The  phrase  used  in  the  foregoing  quotation  'individuals  who 
in  their  persons  or  estate  suffer  great  damage,'  comes  perhaps 
as  near  being  a  satisfactory  expression  of  the  principle  as  any 
that  has  been  used.  As  before  indicated,  a  person  whose  lot 
abuts  upon  the  particular  piece  of  street  which  is  unlawfully 
closed  or  obstructed  is  universally  held  to  be  specially  and  pecu- 
liarly injured,  though  he  may  have  other  access  to  his  lot.  But 
many  cases  draw  an  arbitrary  line  at  this  point  and  maintain 
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that  when  the  plaintiff's  lot  fronts  upon  another  part  of  the 
street,  no  such  injury  is  shown.  Certainly  the  distinction  is  il- 
logical. The  man  whose  lot  fronts  upon  the  next  block  may  be 
fully  as  deeply  injured  in  the  decreased  value  rentability  and 
desirability  of  his  lot  as  the  man  whose  lot  fronts  on  the' block 
which  is  closed.  One  may  suffer  as  great  damage  in  his  estate 
as  the  other.  True,  there  may  be  many  such  indiyidual  owners, 
but  that  can  not  affect  individual  rights." 

And  I  read  from  Madden  v.  Railway,  21  C.  C,  73,  78 : 

''But  it  is  said  that  these  properties  do  not  abut  upon  this 
particular  part  of  the  street ;  do  not  abut  on  this  way,  and  the 
claim  is  made  broadly  that  the  property  owner  has  only  these 
property  rights  in  that  part  of  the  street  that  would  be  included 
between  or  within  his  lot  lines  extended  across  the  street. 

**To  say  that  a  man  who  buys  a  lot,  where  the  owner  of  the 
property  has  platted  and  laid  out  streets  and  alleys,  on  the  faith 
of  the  ability  to  get  to  and  from  his  lot  by  the  streets  as  laid  out 
upon  the  plat,  can  be  deprived  of  all  of  that  right,  and  simply  be 
allowed  to  go  from  his  lot  to  that  part  of  the  street  immediately 
in  front  of  him,  is  to  say  that  his  right  in  the  street  is  a  nullity. 
The  right  of  ingress  or  egress  to  and  from  the  bed  of  the  street 
'  that  is  immediately  in  front  of  this  property  would  add  little  to 
the  value  of  the  property  if  he  is  cut  off  from  other  parts  of  the 
street.  It  is  of  course  true  that  if  the  lot  were  on  a  street  in  a 
large  city,  where  the  street  was  many  miles  in  length,  the  closing 
of  the  street  at  a  great  distance  from  the  property  might  not 
affeot  the  property  to  any  extent ;  and  there  would  be  no  remedy, 
because  there  would  be  no  injury. 

**But  where  the  closing  of  the  street,  either  by  vacation  or  by 
obstruction  by  steam  railroads,  or  in  any  other  way,  is  near 
enough  to  the  property  to  materially  affeot  its  value,  then  the 
property  owner  has  a  right  to  be  compensated  before  the  street 
is  so  obstructed  or  closed,  and  he  can  prevent  such  closing  or  ob- 
struction by  injunction." 


And  the  second  paragraph  of  the  syllabus : 

**  Where  a  street,  either  by  vacation,  or  by  obstruction  by 
steam  railroads,  or  closing  of  the  street  in  any  other  way,  is  cut 
off  near  enough  to  property  abutting  on  such  street  to  materially 
affect  its  value,  then  the  property  owner  has  a  right  to  be  com- 
pensated before  the  street  is  so  obstructed  or  closed,  and  he  can 
prevent  such  closing  or  obstruction  by  injunction." 
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It  will  be  noted  that  the  applica4;ion  of  the  rule,  as  I  have  read 
it  from  these  cases,  is  stronger  than  its  application  in  this  case 
would  be,  because  the  streets  involved  in  those  cases  were  not 
cxd  de  sacs. 

When  this  plaintiff  bought  its  lands  abutting  upon  Clark  ave- 
nue, a  cxd  de^sac,  it  took  with  its  purchase  the  right  of  access 
through  this  street,  by  the  only  means  of  access  -through  that 
street.  This  right  accrued  to  all  the  abutting  property,  by  the 
establishment  of  this  highway,  whether  established  by  dedica- 
tion, or  by  appropriation.  Nothing  short  of  this  would  pre- 
serve this  incidental  property  right;  for  a  closing  of  the  street 
at  any  point  would  destroy  the  easement  as  to  any  lot  between 
the  obstruction  and  the  closed  end  of  the  street,  as  effectually  as 
if  the  obstruction  were  in  front  of  such  lot. 

The  view  I  have  expressed  finds  support  in  the  case  of  Kinnear 
Mfg,  Co.  V.  Beatty,  65  Ohio  St.,  264,  and  I  read  from  the  opinion 
on  pages  284  and  285 : 

'*In  all  the  cases  in  this  state,  where  an  owner  of  land  is  recog- 
nized as  having  such  a  property  interest  in  a  road  or  street,  as  ^ 
entitles  him  to  an  action  for  damages,  or  to  restrain  its  obstruc-  * 
tion,  relate  to  the  cases  where  there  was  a  direct  physical  connec- 
tion between  the  portion  of  the  street  interfered  with  and  the 
land  of  the  complainant ;  or  the  part  vacated  furnished  the  only 
means  of  access  to  his  property.  In  the  latter  case  he  is  regarded 
as  having  an  easement  in  the  road  or  street,  and  its  V€U2ation  or 
obstruction,  affecting  as  it  does  his  private  rights,  the  injury  to 
him  is  regarded  as  different  in  kind  from  that  of  the  public. 
McQuigg  v.  Cullins,  56  Ohio  St.,  649,  supra,  is  an  instance  of 
this  kind.  Where  closing  up  a  portion  destroys  the  owner's 
easement  in  the  part  not  closed,  and  deprives  him  of  any  access 
to  his  land,  the  result  to  him  is  the  same  as  if  the  entire  way 
had  been  closed;  and,  in  such  case,  he  may  properly  be  said  to 
have  an  easement  to  his  lands  in  the  entire  way,  though  his  lands 
are  connected  with,  or  abut  only  upon  a  part  of  it.  The  other 
cases  relate  to  the  instances  where,  a  city  having  established  a 
grade,  with  reference  to  which  the  owner  has  improved  his  lot, 
subsequently  changes  it,  making  the  access  to  the  owner's  lot,  as 
improved,  less  convenient  (Crawford  v.  Delaufore,  7  Ohio  St., 
459,  supra) ,  or,  where  as  in  Cincinnati  <&  8.  O.  Ave.  Si.  By.  v. 
CumminsvUle,  14  Ohio  St.,  523,  it  is  proposed  to  add  a  new  bur- 
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den  to  the  street,  making  access  to  his  propuerty  by  the  abut- 
ting owner  less  convenient.  In  these  and  all  similar  instances, 
the  owner  is  regarded  as  having  an  interest  in  the  street  in  the  na- 
ture of  property,  that  by  the  'justice  of  the  oonfrtitution'  can 
not  be  taken  from  him  against  his  consent  until  compensation 
has  been  made.  It  is  plain  to  be  seen  that  the  case  of  the  plaint- 
iff falls  within  the  principle  of  none  of  these  decisions.  Her  lot 
is  not  located  upon  the  vacated  portion;  and  access  to  it  is 
hardly  in  any  appreciable  degree  impaired,  is,  in  fact,  by  the 
new  alley,  increased." 

The  decision  there  was  against  the  complainant,  but  I  read  It 
for  the  statement  of  the  doctrine. 

I  conclude,  therefore,  that  this  plaintiff  has  an  easement  appur- 
tenant to  its  property  in  all  that  part  of  Clark  avenue  lying 
between  its  property  and  the  first  intersecting  thoroughfare  to 
the  westward,  as  the  only  means  of  ingress  and  egress  to  and  from 
its  property. 

This  brings  us  to  the  inquiry,  whether  the  proposed  placing 
of  five  additional  tracks  across  Clark  avenue,  at  a  point  where 
the  defendant  now  has  two  tracks  across  it,  and  the  proposed  use 
of  the  seven  tracks,  will  be  an  appreciable  impairment  of  this 
easement. 

Without  reviewing  the  evidence,  it  is  clear  therefrom  that  the 
proposed  crossings,  and  the  proposed  use  thereof,  will  be  a  ma- 
terial inconvenience  to  all  persons  using  the  avenue  at  that  point. 
So  far  as  the  general  public  are  concerned,  they  have  consented 
thereto  by  the  action  of  their  authorized  agency,  the  public  au- 
thorities, having  control  of  this  avenue  as  a  public  highway. 

It  is  the  settled  law  of  this  state,  that  to  authorize  an  abut- 
ting land  owner  to  complain  of  obstruction  of  the  highwayj  he 
must  suffer  damage  differing,  not  in  degree  but  in  kind,  from 
that  suffered  by  the  general  public. 

If  course,  when  this  plaintiff  uses  this  avenue  at  the  point  of 
obstruction,  it  encounters  just  the  same  obstruction  that  anyone 
of  the  general  public  encounters.  One  of  the  general  public  en- 
countering the  obstruction  can  not  complain,  because  he  is  using 
the  avenue  as  a  public  highway,  and  only  for  the  purpose  of 
travel ;  and  for  the  -further  reason  that  his  right  to  complain  has 
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been  foreclosed,  by  his  own  consent,  through  the  action  of  the 
public  authorities. 

And  so,  this  plaintiff  uses  the  avenue  as  a  public  highway. 
But  the  plaintiff  does  more  than  this ;  it  uses  its  private  edsement 
In  the  highway.  While  the  one  is  a  mere  traveler  on  the  high- 
way, the  other  is  using  the  way  as  a  highway  and  also  as  a 
private  right  appurtenant  to  its  property;  and  it  is  using  this 
way  in  the  conduct  of  its  private  business,  conducted  upon  its 
private  property,  that  can  be  reached  by  no  other  way.  So  that, 
in  the  one  instance,  the  inconvenience  and  injury  is  to  public 
travel,  while  in  the  other  instance  the  inconvenience  and  injury 
is  to  the  use  of  private  property,  in  the  conduct  of  private  busi- 
ness. 

These  views  of  the  case,  reached  after  much  consideration, 
lead  me  to  the  conclusion  that  the  proposed  railway  tracks  across 
Clark  avenue,  and  the  proposed -use  thereof,  would  do  substan- 
tial injury  to  the  property  right  of  the  plaintiff  in  that  highway, 
and  that  the  defendant  should  be  restrained,  until  compensa- 
tion shall  have  been  made  to  the  plaintiff.    Decree  accordingly. 
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AS  TO  THE  BUILDING  OF  AN  ELEVATED  RAILWAY  TRACK 

ACROSS  A  PUBLIC  LANDING. 

Common  Pleas  Court  of  Hamilton  County. 

The  City  op  Cincinnati    v.   The  Louisville  &  Nashvillb 

Railway  Company.* 

Decided,  February,  1910. 

Railways — Easement  for  an  Elevated  Track  Across  a  Public  Landing 

Eminent  Domain — Qrade  Crossings — Section  328S-1  and  99  O. 
L.,  589. 

1.  Sections  3283  and  3283a  as  amended  May  9tli,  1908  (99  O.  U,  589), 

authorize  a  railroad  company,  in  proceeding  to  exerc^ise  the 
power  of  eminent  domain  through  the  action  of  its  board  of  di- 
rectors, to  appropriate  an  easement  for  an  elevated  track  across 
a  public  landing  heretofore  dedicated  for  such  landing;  provided, 
however,  that  the  mode  and  manner  of  the  construction  of  such 
elevated  track  be  agreed  upon  between  the  railroad  company  and 
the  council  of  the  municipality  wherein  the  landing  is  located.  In 
such  event  the  grant  of  the  right  to  cross  comes  from  the  Legisla- 
ture and  not  from  the  municipal  council. 

2.  Such  a  proposed  structure  is  not  one  declared  necessary  by  the 

municipality  for  the  purpose  of  abolishing  a  grade  crossing.  Hence, 
Section  3283-1,  providing  that  where  a  municipality  seeks  to  abolish 
a  grade  crossing  such  question  shall  in  certain  events  and  before 
final  action  be  submitted  to  a  vote  of  the  people,  is  not  applicable 
to  such  proposed  structure. 

E.  M.  Ballard,  City  Solicitor,  and  Albert  Bettinger,  for  plaint- 
iff. 
Kinkead,  Rogers  c&  Ellis  and  J,  B,  Foraker,  contra. 

O'CONNELL,  J. 

The  plaintiff  brings  suit  to  enjoin  the  defendant  company 
from  continuing  with  certain  proceedings  in  condemnation  in- 
stituted by  the  company,  wherein  the  company  seeks  to  have  as- 
sessed the  compensation  to  be  paid  the  different  parties  in  inter- 
est for  an  easement  sought  by  the  defendant  company  in  certain 

*  Affirmed  by  Circuit  Court,  without  opinion,  April,  1910. 
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streets  and  over  and  across  the  public  landing  in  this  city  for 
its  use  as  a  railroad  company. 

The  plaintiff  alleges  that  the  board  of  directors  of  the  com- 
pany declared,  that  in  the  judgment  of  the  said  board  it  is  nec- 
essary '*to  use  and  occupy  for  an  elevated  track  a  portion  of  the 
common  or  public  landing  of  the  city  of  Cincinnati,  Hamilton 
county,  Ohio,  which  common  or  public  landing  was  dedicated  to 
the  public  perpetually  to  be  used  ajs  a  common  in  January, 
1789";  and  also  "to  cross  certain  streets  with  said  elevated 
track  and  place  supports  therefor  within  the  lines  of  the  said 
streets";  and  also,  "to  maintain  piers  and  supports  for  the 
said  elevated  track,  and  to  appropriate  an  easement  across  the 
said  public  landing  for  the  construction,  maintenance  and  use 
of  the  said  elevated  track  and  piers  and  supports  therefor." 

Plaintiff  further  alleges  that  the  defendant  company  has 
heretofore  submitted  to  the  city  council  "general  plans  of  the 
proposed  structure  showing  the  manner,  character  and  location 
of  all  supports,  any  part  of  which  will  be  upon  said  common  or 
public  landing,  and  showing  the  vertical  and  longitudinal  clear- 
ances between  the  said  supports."  "Thereupon  council  of  the 
said  city  of  Cincinnati  undertook  to  agree  with  the  defendant 
upon  the  manner,  terms  and  conditions  upon  which  the  property 
which  the  defendant  had  declared  to  be  necessary  to  be  ap- 
propriated might  be  used  or  occupied,"  "and  the  said  council 
passed  an  ordinance  undertaking  to  approve  the  said  plans, 
which  ordinance  was  duly  passed  by  a  two-thirds  vote  of  coun- 
cil and  approved  by  the  mayor."  And  "thereafter  the  said 
ordinance  was  duly  accepted  by  the  defendant." 

The  plaintiff  further  alleges  that '  *  within  sixty  days  after  the 
said  acceptance  there  was  filed  with  the  mayor  of  the  said  city 
a  petition  protesting  against  the  grants  contained  in  the  said 
ordinance,  which  said  petition  was  signed  by  a  number  of  elec- 
tors of  said  city  in  excess  of  ten  per  cent,  of  the  number  of 
votes  cast  for  mayor  at  the  last  preceding  election  for  mayor. 
Thereupon  the  mayor  certified  the  fact  of  the  filing  of  said  pe- 
tition to  the  proper  election  officials.  No  general  election  has 
occurred  since  such  certificate  was  filed,  and  the  question  wheth- 
er such  grants  shall  be  made  has  therefore  not  been  submitted  to 
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the  electors  of  said  city  of  Cincinnati.  Notwithstanding  the 
filing  of  the  said  petition  and  the  certificate  of  the  same  to  the 
proper  election  officials,  the  said  defendant  is  about  to  and  will, 
unless  restrained,  construct  its  road  over  the  said  streets  and 
place  supports  within  the  lines  of  the  said  streets  in  accordance 
with  the  pretended  grant  of  the  aforesaid  ordinance  of  council." 

The  plaintiff  further  alleges  that  ''the  defendant  has  filed  an 
action  in  the  Court  of  Insolvency  of  Hamilton  County,  Ohio, 
for  the  purpose  of  appropriating  and  easement."  « 

By  reason  of  the  foregoing  allegations  the  plaintiff  contends: 

First.  **  Council  had  no  authority  to  pass  the  ordinance  afore- 
said for  the  reason  that  the  statutes  under  which  the  above  de- 
scribed proceedings  were  had  are,  in  so  far  as  they  apply  to  the 
said  common  or  public  landing,  in  violation  of  Section  10, 
Article  I  of  the  Constitution  of  the  United  States,  inhibiting  a 
state  from  passing  a  law  impairing  the  obligation  of  contracts, 
also  in  violation  of  Article  .II  of  the  Ordinance  of  1787,  and 
also  in  violation  of  the  Constitution  of  the  state  of  Ohio." 

Second.  *'By  reason  of  the  filing  of  the  protest  above  de- 
scribed the  said  defendant  has  no  authority  to  proceed  to  build 
the  piers  in  the  streets,  or  to  prosecute  its  action  to  appropriate, 
until  the  question  whether  the  purported  grants  in  the  said 
ordinance  shall  be  made  shall  have  been  submitted  to  the  elec- 
tors of  the  said  city  at  the  next  general  election  by  the  proper 
election  officials,  in  accordance  with  the  statute  in  such  case  made 
and  provided." 

To  this  petition  the  defendant  company  filed  a  general  de- 
murrer. 

It  is  the  contention  of  the  plaintiff  that  the  railroad  company 
acquired  the  right  to  cross  the  streets  and  public  landing  through 
these  concurrent  proceedings  of  the  city  council  and  its  board  of 
directors.  That  the  ordinance  of  approval  passed  by  the  city 
council,  and  the  acceptance  of  the  ordinance  by  the  directors  of 
the  railroad  company,  constitute  the  concurrent  action  by  means 
whereof  the  right  of  the  company  to  proceed  accrued.  The 
plaintiff  contends  that  the  said  ordinance  constitutes  the  grant 
,  to  it  of  the  right  to  proceed  with  the  contemplated  improvement. 
It   asks   the   court   to   enjoin   further   proceedings   under   the 


488  HAMILTON  COUNTY  COMMON  PLEAS. 

Cincinnati  v.  Railway.  [Vol.  IX.  N.  S. 


** purported  grants"  until  the  matter  can  be  submitted  to  a  vote 
of  the  people. 

The  defendant  contends  that  it  is  proceeding  under  and  by 
virtue  of  Sections  3283  and  3283a  of  the  Revised  Statutes  of 
Ohio,  as  passed  May  9th,  1908  (99  0.  L.,  589).  The  enactment 
repealed  Section  3283  of  the  Revised  Statutes  as  it  had  stood 
since  its  original  enactment  in  1852. 

A  former  effort  on  behalf  of  this  defendant  to  construct  an 
elevated  track  across  this  same  public  landing  was  perpetually 
enjoined  by  the  Supreme  Court  of  this  state.  The  case  is  re- 
ported in  76  0.  S.,  481. 

That  attempt  to  cross  the  public  landing  was  made  under  and 
by  virtue  of  Section  3283,  Revised  Statutes,  as  it  stood  prior  to 
this  amendment  of  May  9th,  1908.  The  law  as  decided  by  the 
court  in  that  case  must  be  taken,  of  course,  as  controlling  the 
present  case  in  so  far  as  similar  conditions  exist.  But  it  must 
be  borne  in  mind  that  Section  3283  has  been  altered  and  amended 
since  that  case  was  decided,  the  decision  having  been  rendered 
June  25,  1907. 

The  railroad  company  does  not  acquire  its  right  to  cross  the 
public  landing  from  any  ordinance  or  agreement  with  the  city 
of  Cincinnati  through  its  council.  It  is  proceeding  to  acquire 
the  easement  across  the  landing  under  and  by  virtue  of  the  right 
of  eminent  domain  conferred  upon  it  by  Section  3283. 

The  amended  section  as  found  in  99  0.  L.,  589,  obviates  the 
objections  pointed  out  by  the  Supreme  Court  in  76  0.  S.,  at 
page  498.  Hence  the  company  having  agreed  with  the  city  as 
to  the  manner  in  which  the  work  shall  be  done,  has  a  right  to 
proceed  with  its  appropriation  proceedings  in  the  court  of  in- 
solvency. In  other  words,  the  right  to  proceed  has  been  con- 
ferred by  the  Legislature;  the  method  or  mode  of  procedure 
has  been  agreed  upon  with  the  city. 

It  is  evident  from  the  history  of  the  legislation  of  Sections 
3283,  3283a,  3283-1,  as  well  as  from  a  study  of  the  language  those 
sections,  that  Section  3283-1  does  not  apply  to  Section  3283  or 
3283a.  Section  3283-1  is  complete  in  and  of  itself,  not  depending 
upon  or  being  referable  for  explanation  to  either  Section  3283  or 
Section  3283a.     It  appertains  to  the  abolishment  of  grade  cross- 
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ings  by  municipalities  the  imtiative  being  in  the  municipalities. 
In  Section  3283  and  Section  3283a  the  initiative  is  in  the  board  of 
directors  of  the  railroad  company.  In  the  one  case  the  board  of 
directors  determines  to  invoke  the  right  of  eminent  domain 
for  its  own  benefit.  In  the  other  the  municipal  authorities 
determine  to  abolish  grade  crossings  for  the  benefit  of  the 
inhabitants.  In  such  latter  event  the  municipality  may  grant 
the  right  to  the  railroad  company  to  place  supports  in  the  streets. 
In  case  of  the  acceptance  of  such  grant  by  the  railroad  company, 
then  if  more  than  ten  per  cent,  of  the  electors  of  the  municipality 
protest,  a  special  election  shall  be  held. 

An  examination  of  Section  3283-1  would  indicate  that  its 
provisions  are  not  applicable  to  this  intent  of  the  defendant 
company  to  cross  the  public  landing. 

Regardless  of  what  the  practical  effect  may  be  in  the  matter 
of  placing  supports  in  the  public  landing,  this  effort  is  not  an 
endeavor  on  the  part  of  the  city  and  the  defendant  company  to 
abolish  a  grade  crossing. 

The  fact  that  the  landing  was  dedicated  in  1789  prior  to  the 
admission  of  the  state  of  Ohio  into  the  Union  and  while  the 
Ordinance  of  1787  was  in  force  and  the  Constitution  of  the 
United  States  not  yet  adopted,  does  not  invalidate  a  grant 
claimed  to  arise  under  Sections  3283  and  3283a  as  being  in  viola- 
tion of  the  contract  between  the  dedicators  of  the  landing  and 
the  inhabitants  of  Cincinnati.  The  right  of  eminent  domain 
existing  in  the  people  of  the  territory  northwest  of  the  Ohio 
river  prior  to  the  adoption  of  the  Constitution  and  prior  to  the 
admission  of  Ohio  as  a  State  of  the  Union  was  as  broad  and  as 
great  as  that  which  existed  thereafter. 

It  can  not  be  held  that  it  must  be  confined  in  the  narrow 
limits  of  the  term  ** common  preservation''  which  the  framers 
of  the  ordinance  chose  to  use.  It  can  not  be  held  that  they 
sought  to  curtail  or  abridge  their  own  power  to  exercise  the 
right  of  eminent  domain. 

Sections  3283  and  3283a  are  not  unconstitutional  in  that  they 
(as  claimed  by  plaintiffs)  enlarge  the  scope  of  the  right  of 
eminent  domain  as  to  this  public  landing  beyond  that  existing  in 
the  year  1789  when  the  public  landing  was  dedicated. 


438  SUMMIT  COUNTY  COMMON  PLEAS. 

state  V.  Fire  Extinguisher  Co.  [VoL  IX,  N.  8. 

The  Constitution  of  Ohio  of  1802  or  of  1851  did  not  amplify 
or  enlarge  the  powers  asserted  by  the  Ordinance  of  1787.  The 
Ordinance  of  1787  merely  omitted  to  mention  powers  inherent 
in  the  people  which  the  framers  of  that  ordinance  did  not  see  fit 
to  enumerate  in  that  instrument.  But  the  power  was  inherent  in 
the  people  nevertheless. 

Sections  3283  and  3283a  do  not  enlarge  the  scope  of  such  right, 
nor  did  the  Ordinance  of  1787  abridge  that  right  It  -existed 
though  unexpressed  in  the  language  of  the  ordinance. 

For  the  reason  given  herein,  therefore,  thie  demurrer  to  the 
petition  should  be  sustained. 


CJ 


PROSECUTION  UNDER  THE  VALENTINE 
ANTI-TRUST  LAW. 

Common  Pleas  Court  of  Siunmit  County. 

The  State  op  Ohio  v.  The  General  Fire  Extinguisher 

Company  et  al. 

Decided,  January,  1910. 

Trusts,  the  Valentine  Anti-triut  Law  and  Indictments  Thereunder — 
Constitutionality  of  the  Section  Providing  a  Penalty  for  Conspiracy 
Against  Trade — Criminal  lAahility  of  Corporations — Discrimina- 
tion in  Penalties — Judge-made  Law, 

1.  Corporations  are  included  within  the  criminal  penalties  of  the  Val- 

entine anti-trust  law. 

2.  A  corporation  will  not  be  heard  to  complain  that  the  section  of  this 

act  providing  penalties  for  conspiracy  against  trade  is  unconstitu- 
tional because  it  is  discriminatory  in  that  imprisonment  may  be 
imposed  upon  an  individual  but  can  not  be  imposed  upon  a  cor- 
poration. 

Wanamaker,  J. 

On  motion  to  quash  indictment. 

The  defendant,  the  General  Fire  Extinguisher  Company,  with 
others,  was  indicted  by  the  grand  jury  of  this  C50unty  at  the  Sep- 
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tember  (1909)  term  of  this  court,  under  what  is  generally  known 
as  the  Valentine  anti-trust  law  of  Ohio. 

To  this  indictment  the  defendant,  the  General  Fire  Extin- 
guisher Company  filed  its  motion  to  quash,  challenging  the  suffi- 
ciency of  the  indictment  upon  two  grounds,  to- wit:  first,  that 
Section  4  of  said  law  does  not  include  a  ''corporation";  second, 
that  if  it  does  include  a  corporation,  said  law  is  unconstitutional 
imd  void  by  reason  of  the  fact  of  there  being  a  discrimination 
against  natural  persons,  who  are  subject  to  both  fine  and  im- 
prisonment, and  in  favor  of  artificial  persons,  who  from  the  na- 
ture of  the  defendant  could  be  subject  to  fine  only. 

Other  objections  are  raised  by  the  motion  but  were  not  urged 
by  counsel  for  defendant,  and,  therefore,  will  not  be  considered  in 
this  opinion. 

Counsel  for  the  state  as  well  as  the  defendant  advise  the  court 
that  this  question  is  an  original  one  in  Ohio,  so  far  never  having 
been  raised  in  any  of  the  numerous  criminal  prosecutions  under 
the  Valentine  anti-trust  act;  and  that  there  is  but  little  light  in 
the  adjudications  of  other  states  upon  the  questions  herein  raised. 
The  importance  of  the  question,  as  well  as  the  diligence  of  coun- 
sel in  the  preparation  of  their  briefs,  justify  the  court  in  dealing 
at  some  length  with  the  legal  controversies  involved. 

Section  4  of  this  act  (Bev.  Stat.,  4427-4)  reads  as  follows : 

''Any  violation  of  either  or  all  of  the  provisions  of  this  act 
shall  be  and  is  hereby  declared  a  conspiracy  against  trade,  and 
any  person  who  may  become  engaged  in  any  such  conspiracy  or 
take  part  therein,  or  aid  or  advise  in  its  commission,  or  who 
shall  as  principal,  manager,  director,  agent,  servant  or  employer, 
or  in  any  other  capacity,  knowingly  carry  out  any  of  the  stipula- 
tions, purposes,  prices,  rates,  or  furnish  any  information  to  as- 
sist in  carrying  out  such  purposes,  or  orders  thereunder  or  in 
pursuance  thereof,  shall  be  punished  by  a  fine  of  not  less  than 
fifty  ($50)  dollars  nor  more  than  five  thousand  ($5,000)  dollars, 
or  be  imprisoned  not  less  than  six  months  nor  more  than  one 
year,  or  by  both  such  fine  and  imprisonment.  Each  day's  viola- 
tion of  this  provision  shall  constitute  a  separate  offense." 

Criminal  statutes  must  be  construed  strictly.  That  strict  con- 
struction, however,  must  not  be  arbitrary,  artificial  or  so  narrow 
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that  the  plain  and  obvious  intendment  of  the  statute  is  destroyed 
or  diverted.  It  must  be  a  reasonable  construction,  having  due 
regard  to  the  plain,  ordinary  and  natural  meaning  and  scope  of 
the  language  employed  in  the  act. 

The  word  ** corporation"  does  not  appear  in  this  Section  4; 
and,  therefore,  it  is  claimed  that  the  Valentine  act  finds  its  par- 
allel in  construction  in  the  case  of  State  of  Ohio  v.  Cincinnati 
Fertilizer  Company,  24  O.  S-,  611.  This  was  a  prosecution 
brought  under  a  statute  to  prevent  nuisances,  and  that  statute 
did  not  include  the  word  ** corporation,"  but  simply  used  the 
words  **any  person."  The  Supreme  Court  of  Ohio,  in  passing 
upon  the  exceptions  taken  by  the  prosecuting  attorney  to  the  rul- 
ing of  the  trial  court,  on  a  motion  to  quash  the  indictment  upon 
the  ground  that  the  words  *'any  person"  did  not  include  cor- 
poration, overruled  the  exception  in  the  following  language,  to- 
wit: 

**  Criminal  laws  are  to  be  construed  strictly  in  favor  of  the  ac- 
cused. In  its  primary  sense,  the  word  'person'  means  a  nat- 
ural person  only.  I  fcQOW  of  no  criminal  statute  in  Ohio  where 
the  word  has  been  held  to  apply  to  a  corporation ;  nor  do  I  know 
of  any  case  where  an  attempt  has  before  been  made  in  this  state 
to  indict  a  corporation.  We  have  no  common  law  crimes  in  Ohio, 
and  the  whole  theory  and  machinery  of  our  administration  of 
criminal  law  seems  adapted  only  to  the  prosecution  and  punish- 
ment of  natural  persons.  There  is  no  provision  of  law  for  bring- 
ing an  indicted  party  into  court  by  summons,  or  otherwise  than 
by  actual  arrest  of  his  person.  Under  such  a  state  of  legislation 
and  practice,  the  Legislature  could  not  have  intended,  in  the  use 
of  the  word  'perso7i,'  which  is  found  in  almost  every  criminal 
law  of  the  state,  to  authorize  an  indictment  against  a  corpora- 
tion for  this  particular  offense,  without  any  special  or  further 
provision  as  to  the  liab<lity  of  corporations,  or  the  mode  of  pro- 
ceeding against  them," 

It  will  be  noted  that  the  Supreme  Court  of  Ohio  is  here  con- 
struing a  criminal  statute  that  does  not,  by  its  express  terms,  or 
by  clear  implication,  include  a  ** corporation."  At  the  time  of 
the  decision  (1857)  the  corporation  occupied  such  a  small  field 
in  our  industrial  life  that  it  is  unlikely  the  Legislature  had  any 
intention  of  including  the  artificial  person  within  the  term  *'any 
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person";  but  the  language  of  the  Supreme  Court  in  this  fer- 
tilizer case  expressly  recognized  the  right  of  the  Legislature  to 
include  a  ** corporation"  within  the  persons  indictable  under  such 
a  criminal  law,  in  the  last  sentence  above  quoted,  where  it  re- 
fers to  ''special  or  further  provision  as  to  liability  of  corpora- 
tions, or  the  mode  of  proceeding  against  them."  In  the  Valen- 
tine act  are  there  special  or  further  provisions  as  to  liability 
of  corporations,  or  the  mode  of  proceeding  against  them,  clearly 
showing  the  intention  of  the  Legislature? 

The  old  English  cases,  as  well  as  the  earlier  decisions  in  many 
of  the  states,  held  that  the  invisible,  intangible,  artificial  person, 
without  body  and  without  soul,  was  not  within  the  rea^bh  of  the 
criminal  law,  and  therefore  could  not  be  indicted,  prosecuted  or 
punished.  Having  no  soul,  it  could  not  be  morally  accountable ; 
having  no  body,  it  could  not  be  punished.  But  these  artificial, 
technical  and  arbitrary  distinctions  have  been  swept  away  by 
the  exigencies  and  necessities  of  the  times.  The  later  decisions, 
under  English  and  American  statutes,  hold  that  a  corporation 
is  indictable  and  punishable,  if  the  plain  and  obvious  provisions 
of  the  statute  make  it  so. 

The  doctrine  of  criminal  liability  of  corporations  is  aptly 
stated  in  Bishop's  New  Criminal  Law,  Volume  1,  Section  417, 
in  the  following  language : 

**A  corporation  can  not  in  its  corporate  capacity  commit  a 
crime  by  an  act  in  the  fullest  sense  ultra  vires  and  contrary  to 
its  nature  but  within  the  sphere  of  its  corporate  capacity,  and 
to  an  undefined  extent  beyond,  whenever  it  assumes  to  act  as  a 
corporation  it  has  the  same  capabilities  of  criminal  intent  and 
of  act — in  other  words,  of  crime — as  an  individual  man  sustain- 
ing to  the  thing  the  like  relations,  •  •  *  If,  for  example, 
the  invisible,  intangible  essence  of  air,  which  we  term  a  corpora- 
tion, can  level  mountains,  fill  up  valleys,  lay  down  iron  tracks, 
and  run  railroad  cars  on  them,  it  can  intend  to  do  it,  and  can 
act  therein  as  well  viciously  as  virtuously." 

Section  419.  "Corporations  can  commit  criminal  nuisance 
the  same  as  individuals.  When  the  law  casts  upon  any  corpora- 
tion an  obligation  of  such  a  nature  that  the  neglect  of  it  would  be 
indictable  in  an  individual,  the  corporation  neglecting  it  may 
be  indicted." 
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Section  422.  **Not  every  misfeasance  which  would  be  indict- 
able in  an  individual  is  so  in  a  corporation.  It  must  be  within, 
or  not  too  far  outside  of,  the  corporate  duty." 


Quoting  Judge  Denman,  the  author  continues  in  the  same  sec- 
tion: 

**A  corporation  which,  as  such,  has  no  such  duties,  can  not 
be  guilty  in  these  cases ;  but  it  may  be  guilty,  as  a  body  corpor- 
ate, of  commanding  acts  to  be  done  to  the  nuisance  of  the  com- 
munity at  large." 

Section  180,  et  seq.,  McClain  on  Criminal  Law,  VoL  1,  are  to 
the  jiame  effect. 

The  prevailing  opinions  and  decisions  of  state  and  federal 
courts  for  the  last  quarter  of  a  century  are  to  the  effect  that  a 
corporation  may  be  indicted. 

Counsel  for  the  defendant,  in  addition  to  the  24  0.  S.,  supra, 
cite  a  case  from  the  Supreme  Court  of  Tennessee,  Standard  Oil 
Co.  et  al  V.  State  of  Tennessee,  reported  in  10  L.  R.  A.  (N.  S.), 
1015,  which  was  a  prosecution  brought  under  the  Tennessee  anti- 
trust act,  which  is  very  similar  to  the  Ohio  anti-trust  act.  The 
opinion  of  the  court,  appearing  in  the  syllabus,  is  as  follows : 

'*No  fine  can  be  imposed  upon  a  corporation  under  a  statute 
making  it  unlawful  for  any  person  or  corporation  to  contract 
in  restraint  of  competition,  atfd  providing  that  in  case  of  a  guilty 
corporation  its  charter  shall  be  forfeited  or  its  right  to  do  busi- 
ness annulled,  that  a  guilty  person  or  persons  shall  be  fined  or 
imprisoned,  and  that  the  guilty  corporation  or  person  shall  re- 
turn to  the  person  injured  the  consideration  received  for  prop- 
erty the  sale  of  which  is  controlled  by  the  combination." 

Clearly  the  construction  of  any  statute  must  be  guided  by  the 
intention  of  the  Legislature  in  enacting  the  same.  In  the  Ten- 
nessee case  last  cited,  the  following  language  appears : 

**The  fundamental  rule  of  construction  of  all  instruments,  is 
that  the  intention  shall  prevail,  and  for  this  purpose  the  whole 
of  the  instrument  will  be  looked  to.  The  real  intention  will  al- 
ways prevail  over  the  literal  use  of  terms.  Legislative  acts  fall 
within  the  rule,  and  it  has  been  well  said  that  a  thing  which  is 
witl^in  the  letter  of  a  statute  is  not  within  the  statute  unless 
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it  be  within  the  intention  of  the  law-makers.  A  thing  which  is 
within  the  intention  of  the  makers  of  a  statute  is  as  much  within 
the  statute  as  if  it  were  within  the  letter.  And  a  thing  which 
is  within  the  letter  of  the  statute  is  not  within  the  statute  unless 
it  be  within  the  intention  of  the  makers,  and  such  a  construction 
ought  to  be  put  upon  it  as  does  not  suffer  it  to  be  included." 

Numerous  cases  are  cit^d  in  support  of  this  well  known  and 
universal  regarded  doctrine  of  construction. 

The  court,  in  construing  the  Tennessee  code  upon  that  propo- 
sition, used  the  following  language   (p.  1024) : 

* 

**The  question,  then,  is  whether  the  word  'person'  is  used  in 
this  statute  to  include  both  natural  persons  and  artificial  per- 
sons, or  corporations.  It  is  conceded,  as  it  must  be,  that  the 
word  'person'  in  a  statute  may  and  oftentimes  does  include 
corporations.  We  think  this  must  be  held  to  be  so,  under  Sec- 
tion 62  of  Shannon's  Code,  declaring  that  the  word  'person' 
includes  a  corporation.  The  general  provisions  of  chapter  2  of 
the  code,  where  this  section  is  found,  there  declared  to  be  ap- 
plicable to  the  whole  code,  apply  not  only  to  the  code  as  originally 
enacted,  but  to  all  amendments  thereof,  which  include  all  stat- 
utes passed  since  its  enactment,  in  the  absence  of  a  contrary 
purpose  expressed  in  the  statutes  themselves/'. 

And  the  Tennessee  court,  in  construing  their  statute,  held 
that  it  was  the  intention  of  the  Legislature  not  to  visit  a  crimi- 
nal penalty  upon  the  corporation. 

What  was  the  intention  of  the  Legislature  of  Ohio  in  the 
enactment  of  this  Valentine  anti-trust  law  ?  Manifestly  a  great 
mischief  was  to  be  legislated  against,  and  the  mischief  was  the 
control  of  production  and  prices  of  the  commodities  of  life  by 
combinations  in  illegal  restrfdnt  of  trade,  whereby  the  rich  and 
powerful  might  obtain  unfair  and  iniquitous  advantage  over 
the  poor  and  weak.  It  is  notorious  that  the  big  business  of  the 
country  in  production  and  trade  is  in  the  hands  of  corporations 
— particularly  the  hands  of  big  corporations.  The  individual 
today,  as  a  natural  person,  does  not  produce  and  control  to  ex- 
ceed one  per  cent,  of  the  world's  commodities.  His  activity  and 
eflSciency  as  producer  and  transporter  to  the  world's  market, 
has  been  practically  and  substantially  eliminated.-  He  is  simply 
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the  oflS<ier,  agent,  employe  or  servant  of  the  corporation;  and 
if  the  corporation  is  not  amenable  and  responsible  to  and 
punishable  by  the  state  and  nation  for  the  doing  of  such  mis- 
chief, the  individual  will,  in  addition  thereto,  become  merely 
the  slave  of  such  corporation. 

It  is  hardly  to  be  presumed  that  the  General  Assembly  of  Ohio, 
in  enacting  this  law  to  provide  against  the  mischief  of  trusts 
arbitrarily  controlling  production  and  prices,  could  have  in- 
tended to  relieve  the  corporation,  doing  ninety-nine  per  cent, 
of  the  mischief,  from  punishment  by  penalty  of  law,  and  legis- 
late against  only  the  individual  doing  one  per  cent,  of  the  mis- 
chief. However,  the  Legislature  has  made  its  intention  in  that 
respect  very  clear  in  the  last  section  of  the  act,  which  reads  as 
follows : 

Section  4427-12— Sec.  12.  ''The  word  'person'  or  'persons,' 
whenever  used  in  this  act,  shall  be  deemed  to  include  corpora- 
tions, partnerships  and  associations  existing  under  or  authorized 
by  the  state  of  Ohio,  or  any  other  state,  or  any  foreign  country." 

This  Section  12  must  be  read  into  every  other  section  of  the 
Valentine  anti-trust  act. 

As  bearing  upon  the  intention  of  the  Legislature  to  exclude 
"corporations"  from  the  provisions  of  this  act,  so  far  as  Sec- 
tion 4  is  concerned,  it  is  urged  that  the  Valentine  anti-trusi 
act,  having  provided,  under  favor  of  Section  2  of  that  act,  for 
a  prosecution  by  the  Attorney-General  or  the  prosecuting  at- 
'  torney  of  the  county,  of  proper  suits  or  quo  warranto  proceed- 
ings in  courts  of  competent  jurisdiction,  where  any  such  cor- 
poration exists  or  does  business,  or  has  a  domicile,  for  the  for- 
feiture of  its  charter,  rights,  franchises  or  privileges,  and  powers 
exercised  by  such  corporation  or  association,  and  for  the  dissolu- 
tion of  the  same  under  the  general  statutes  of  the  state  for  any 
violation  of  the  provisions  of  this  act  by  such  corporation,  that 
this  penalty,  being  in  effect  a  death  penalty,  is  exclusive,  and 
was  all  that  the  Legislature  intended  to  be  visited  upon  any 
offending  corporation. 

The  Legislature,  evidently,  did  not  think  this  would  in  all 
cases  be  suflScient,  and,  hence,  they  provided  for  criminal  pros- 
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ecution,  and  in  order  that  there  might  be  no  question  about  any 
one  penalty  excluding  the  visitation  of  any  other  penalty  they 
incorporated  the  following  section  in  the  act,  which  reads: 

Section  4427-9 — Sec.  9.  **That  the  provisions  hereof  shall  be 
held  cumulative  of  each  other  and  of  all  other  laws  in  any  way 
aflPecting  them  now  in  force  in  this  state." 

Prom  which  it  must  follow  that  the  proper  oflScer  may  insti- 
tute such  criminal  actions  as  may  be  advisable  under  and  by  vir- 
tue of  the  anti-trust  law,  and  after  suitable  penalties  shall  h^ve 
been  imposed  by  our  courts,  the  oflScers  may  further  proceed,  by 
action  in  quo  warranto,  for  the  forfeiture  and  surrender  of  the 
charter  and  the  dissolution  of  the  corporation. 

It  will  be  noted  that  both  the  Supreme  Court  of  Ohio,  in  the 
fertilizer  case,  24  O.  S.,  supra,  as  well  as  the  Supreme  Court  of 
Tennessee  in  the  Standard  Oil  Co.  case,  supra,  limit  the  term 
** person*'  to  *' natural  person,"  unless  or  in  the  absence  of  a 
contrary  purpose  expressed  in  the  statute  itself;  both  courts 
implying  that  the  Legislature  may  provide  that  the  ''corpora- 
tion" shall  be  included  as  well  as  the  individual  person. 

It  is  not  the  province  of  judges  and  courts  to  defeat  the  ob- 
vious intention  of  the  law-making  body  under  the  guise  of 
judicial  interpretation  or  construction ;  it  is  their  business  rather 
to  give  force  and  effect  to  the  plain  intent  and  provisions  of 
the  statute.  There  is  too  much  judge-made  law  nowadays.  When 
judges  rightly  understand  and  faithfully  observe  the  law  as  it  is, 
giving  rightful  force  and  effect  to  the  plain,  clear  and  complete 
terms  and  provisions  of  the  art  in  accordance,  not  merely  with 
the  letter  but  the  spirit  of  the  act,  they  will  add  much  to  confi- 
dence in  courts,  the  safety  of  society  and  the  security  of  the 
state.  Let  them  leave  law-making,  law-modifying  and  law-re- 
pealing  to  the  legislative  bodies,  who  are  sworn  to  support  the 
same  Constitution  and  laws  that  the  judges  are  sworn  to  sup- 
port. 

Laws  are  made  to  be  observed,  not  violated.  The  people  gen- 
erally do  obey  them,  interpreting  them  according  to  their  plain 
and  clear  intention  and  meaning.  If  this  interpretation  is  gen- 
erally accepted  by  the  many  who  observe  the  law,  why  should 
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courts  not  apply  the  same  interpretation  to  the  few  who  would 
defeat  it? 

The  court  therefore  finds  upon  this  question  that  the  Legis- 
lature clearly  and  unmistakably  intended  to  include,  and  did  ex- 
pressly include,  the  ** corporation"  within  the  criminal  penalties 
of  the  law;  and,  therefore,  there  is  neither  right  nor  room  for 
judicial  interpretation.  The  law  is  its  own  interpreter.  It  is 
free  from  doubt  and  ambiguity ;  and  if  the  court  should  so  con- 
strue it  as  to  mean  anything  else  than  what  the  clear  and  obvious 
terms  of  the  statute  mean  to  the  average  man,  it  would  be  law- 
making and  law-repealing  under  the  guise  of  judicial  interpreta- 
tion. Any  other  finding  would  be  neither  more  nor  less  than 
legal  legerdemain. 

The  second  objection,  that  of  unconstitutionality  of  Section  4 
of  this  act,  discriminating  as  to  penalties  by  reason  of  the  fact 
that  imprisonment  may  be  imposed  upon  the  individual,  but  can 
not  from  the  nature  of  the  case  be  imposed  upon  the  corporation. 

It  is  unusual  for  complaint  to  be  entered  upon  the  ground  of 
discrimination,  when  the  discrimination  is  in  favor  of  the  com- 
plainant, and  the  rule  is  generally  well  settled  that  such  a 
grievance  must  be  left  to  a  person  actually  aggrieved.  The 
corporation  finds  itself  in  the  situation  of  saying,  in  effect,  I 
can  not  be  held  to  the  provisions  of  this  act  because  you  can 
not  imprison  me  as  you  can  imprison  an  individual;  hence 
you  can  not  fine  me.  The  statement  of  the  proposition  is  its  own 
best  answer. 

No  court  has  yet  gone  so  far  as  to  hold  that  in  all  cases  the 
same  duties,  rights  or  prerogatives  that  shall  attach  to  persons 
must  attach  likewise  to  corporations,  and  vice  versa.  The  cor- 
poration is  in  a  class  by  itself,  and  courts  have  universally 
recognized  such  a  class.  They  have  gone  much  further,  and 
recognized  the  right  of  the  Legislature  to  classify  and  sub- 
classify  corporations,  and  formulate  one  class  of  legislation  ap- 
pVing  to  public  corporations;  another  class  of  legislation  ap- 
plying to  private  corporations,  subdividing  the  legislation  as  to 
private  corporations,  making  a  certain  code  apply  to  quasi- 
public,  and  another  code  apply  to  those  that  are  wholly  private 
corporations,  and  no  court  has  so  far  declared  such  classification. 


1 


NISI  PRIUS  REPORTS— NEW  SERIES.  447 

1910.]  Mason  y.  Felix. 

so  long  as  it  was  reasonable  and  founded  upon  substantial 
differences  of  condition  and  not  mere  arbitrary  and  artificial 
distinctions,  unconstitutional  and  void. 

A  case  directly  in  point,  to  which  the  court  has  been  referred 
since  the  hearing  upon  this  motion,  is  entitled  United  States  v. 
Union  Supply  Company,  decided  November  8th,  1909,  by  the 
Supreme  Court  of  the  United  States.  Mr.  Justice  Holmes  de- 
livered the  opinion  of  the  court.  Seldom  it  is  that  two  cases  so 
completely  parallel  each  other  on  all  matters  in  controversy  as 
the  case  lasrt  cited  and  the  case  at  bar.  The  Supreme  Court  of 
the  United  States  held  against  the  defendant  company  upon  all 
contentions.  Discrimination  in  punishment  is  here  treated  as  a 
matter  solely  in  the  discretion  of  the  court,  and  that  discrimina- 
tion is  in  nowise  affected  by  the  fact  that  imprisonment  can 

not  be  visited  upon  the  corporation.  This  inability  to  visit 
imprisonment  upon  the  corporation  is  not  regarded  with  any 

favor  by  the  court  as  ground  for  impairing  in  any  wise  the 

validity  or  constitutionality  of  the  law. 

The  motion  is  overruled. 


TOME  WITHIN  WHICH  TO  FOLE  APPEAL  FROM 
JUSTKX  or  THE  PEACE. 

Common  Pleas  Court  of  Hamilton  County. 
D.  Mont  Mason  v.  Lola  Felix. 

Decided,  December,  1909. 

Jurisdiction  on  Appeal— Time  Expires  for  Filing  Transcript  from  Jus- 
tice of  the  Peace,  When — Sections.  4951  and  6585, 

Where  the  transcript  from  a  justice  of  the  peace  is  not  delivered  to  the 
clerk  of  the  court  of  common  pleas  on  or  before  the  thirtieth  day 
from  the  rendition  of  the  Judgment,  jurisdiction  is  not  conferred 
and  a  motion  to  dismiss  the  appeal  must  be  granted. 

J,  6.  DeFosset,  for  plaintiff. 
M,  Muller,  contra. 
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Dickson,  J. 

This  case  was  head  on  motion  of  plaintiff  to  dismiss  appeal 
from  justice  of  the  peace  for  the  reason  that  the  transcript  of 
the  justice  was  not  delivered  to  the  clerk  of  this  court  in  ac- 
cord with  Section  6585,  Revised  Statutes;  that  is,  it  was  not 
delivered  on  or  before  the  thirtieth  day  from  the  rendition  of  the 
judgment  appealed  from. 

The  judgment  complained  of  was  rendered  April  2,  1909.  The 
transcript  was  delivered  to  the  clerk  on  May  3, 1909 — the  thirty- 
first  day  from  the  rendition  of  the  judgment  by  the  justice.  The 
thirtieth  day  from  the  rendition  of  the  judgment  by  the  justice 
came  on  Sunday.  Defendant  claims  that  he  was  in  time  in  ac- 
cord with  Section  4951  of  the  Revised  Statutes  and  particularly 
that  part  of  the  section  which  provides:  **And  if  the  last  (day) 
be  on  Sunday  it  shall  be  excluded." 

The  court  is  of  the  opinion  that  this  section  does  not  apply 
to  proceedings  before  or  from  the  justice's  court.  McLees  et  al 
V.  Morrison,  29  0.  S.,  155,  decided  December,  1876,  and  followed 
in  Kerr  v.  Keil,  60  0.  S.,  607,  decided  April  25,  1899,  and  after 
the  revision  of  1880. 

Our  Supreme  Court  having  held  in  Brown,  Assignee,  v.  Wal- 
lace, Assignee,  66  0.  S.,  page  57,  that  the  right  of  appeal  exists 
only  by  virtue  of  the  statutes,  and  that  the  appellate  court's 
jurisdiction  must  be  strictly  acquired  the  plaintiff's  motion 
must  be  granted  and  the  appeal  to  this  court  be  dismissed. 
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AS  TO  AUTHORITY  FOR.  DRAWING  BDLL  OF  EXCHANGE. 

Common  Pleas  Court  of  Summit  County. 

The  Anglo-South  American  Bank,  Limited,  v.   The  Star 

Drilling  Machine  Company. 

Decided,  December,  1909. 

Bill  of  Exchange — Authority  of  General  Bales  Agent  to  Draw — Proof 
as  to  Alterations  After  Bill  was  Executed — Construction  of  an  Un^ 
usual  Transaction. 

1.  The  burden  of  proving  that  the  agent  acting  in  this  case  had  au- 

thority to  execute  a  bill  of  exchange  in  the  manner  in  which  he 
did  is  not  sustained  by  the  evidence. 

2.  Where  proof  was  made  by  depositions  taken  long  before  trial  that  a 

material  alteration  had  been  made  in  the  instrument  sued  on.  It 
became  the  duty  of  the  plaintiff  to  produce  evidence  to  show  that 
it  was  an  innocent  holder  of  the  instrument  after  the  alterations 
had  been  made;  and  where  this  was  not  done,  a  court  is  not  Jus- 
tified in  granting  what  would  be  in  effect  a  new  trial  in  order  to 
permit  of  the  introduction  as  newly  discovered  evidence,  the  evi- 
dence which  was  in  the  possession  of  the  party  in  the  first  in- 
stance. 

Voris,  Vaughan  &  Vaughan,  for  plaintiff. 
Allen,  Waters,  Young  &  Andress,  contra. 

Washburn,  J. 

This  is  an  action  on  a  bill  of  exchange  claimed  to  have  been 
drawn  by  the  defendant,  the  Star  Drilling  Machine  Company, 
by  its  agent,  I.  H.  Ford.  A  jury  was  waived  and  the  case  was 
submitted  to  the  court  upon  the  evidence.     Two  issues  were 

raised one  that  said  Ford  had  no  authority  to  draw  the  bill  of 

exchange  for  and  on  behalf  of  the  defendant,  and  the  other  that 
the  bill  had  been  materially  altered  after  it  was  executed  and 

issued. 

There  was  considerable  evidence  offered  on  the  trial  which 
tended  to  prove  that  I.  H.  Ford  was  the  agent  of  the  defendant 
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company.  Much  of  this  evidence  was  objected  to  at  the  time  it 
was  offered  and  much  of  it  should  have  been  rejected,  but  it  is 
not  necessary  for  the  court  now  to  point  out  what  evidence  on 
that  subject  was  competent  and  what  was  not  competent,  for 
the  reason  that  it  appears  from  competent  evidence  that  said 
Ford  was  a  general  sales  agent  for  the  defendant  company,  hav- 
ing his  office  in  New  York.  This  fact  is  established  beyond  all 
peradventure.  The  plaintiff  does  not  claim  that  said  agent's 
authority  to  execute  the  bill  of  exchange  in  question  is  an  im- 
plied authority,  growing  out  of  a  general  custom  by  which  he 
was  permitted  to  execute  similar  instruments  on  behalf  of  the 
defendant  company,  but  it  is  claimed  that  the  correspondence 
between  the  defendant  company  and  its  agent,  Ford,  expressly 
authorized  him  to  execute  this  bill  of  exchange. 

I  may  say  that  the  by-laws  of  the  defendant  company  pro- 
vided that  notes,  checks,  drafts  and  bills  of  exchange  necessary 
for  the  transaction  of  the  business  of  the  defendant  company 
should  be  drawn  by  the  secretary  and  treasurer  or  by  such  per- 
sons as  he  might  authorize.  The  facts  which  it  is  claimed  justify 
a  finding  of  the  court  that  said  Ford  had  authority  to  execute 
this  bill  of  exchange  are  as  follows: 

The  defendant,  the  Star  Drilling  Machine  Company,  received 
a  letter  from  New  York,  dated  February  20,  1908,  written  by 
the  J^xport  Shipping  Company,  in  which  they  said:  **One  of 
our  clients  in  Australia  writes  us  his  representative  will  be  in 
New  York  about  March  10th  to  arrange  for  some  purchases. 
Will  you  please  send  us  your  catalogue  and  export  price  list, 
so  that  we  can  submit  same  f ' '  That  letter  was  forwarded  by  the 
defendant,  the  Star  Drilling  Machine  Company,  to  its  said  gen- 
eral sales  agent,  I.  H.  Ford,  in  New  York.  The  evidence  does  not 
disclose  a  copy  of  the  letter  sending  it,  but  it  does  disclose  the  an- 
swer of  Mr.  Ford,  which  was  dated  February  24,  and  said: 
**I  have  your  letter  with  the  one  from  the  Export  Shipping 
Company.  Will  see  them  and  arrange  to  give  them  prices  and 
can  show  their  representative  the  machine  in  operation.  Thank- 
ing you  for  the  inquiry,  I  am  yours  truly,  I.  H.  Ford." 

Following  that  Mr.  Ford  and  those  in  his  employ  entered  into 
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negotiations  with  the  Export  Shipping  Company,  and  finaUy,  on 
April  2d,  1908,  reported  to  the  defendant  company  a  sale  of  that 
date,  in  which  he  says : 

''Enclosed  herewith  will  be  found  order  in  detail  received 
from  the  Export  Shipping  C!o.,  No.  11  Broadway,  New  York,  N. 
Y.,  for  a  No.  20  machine  with  full  equipment  for  drilling  6-in. 
diameter  holes  and  for  extra  tools  and  finishing  tools  for  the 
same  size  holes,  also  an  extra  equipment  for  drilling  4-in. 
diameter  holes.  This  outfit  is  to  be  shipped  to  Townsville,  Queens- 
land, Australia,  and  as  it  is  to  be  sent  forward  with  other  goods 
at  Brisbane,  it  is  important  that  the  complete  outfit  be  in  New 
York  in  time  for  vessel  clearing  port  on  the  27th  of  April. 
•  •  •  All  papers  are  to  be  made  in  triplicate,  as  usual,  and 
sent  to  this  oflSce.  Funds  for  payment  of  this  outfit  are  in  Lon- 
don and  wiU  be  paid  on  presentation  of  draft  and  shipping 
documents.  This  will  mean  that  the  money  will  be  in  New 
York  about  three  weeks  from  date  of  receipt  of  outfit  at  New 
York,  •  •  •  Kindly  send  us  at  once  an  acknowledgment  of 
the  receipt  of  this  order,  so  that  we  can  reassure  our  customer  in 
regard  to  the  outfit  getting  here  for  the  vessel  leaving  April  27th. 
Yours  truly,  I.  H.  Ford." 


99 


On  April  4  the  Star  Drilling  Machine  Company  answered 
that  letter  as  follows : 

"We  thank  you  very  kindly  for  your  favor  of  the  2d  enclos- 
ing order  for  No.  20  machine.  We  note  this  must  be  in  New 
York  by  April  26th.  In  other  words,  that  it  must  be  shipped 
from  here  not  later  than  the  17th  or  18th.  We  are  giving  the 
order  our  very  best  attention  and  have  no  doubt  that  it  will 
be  in  New  York  on  time.  We  are,  respectfully  yours.  Star 
Drilling  Machine  Company,  per  H.  A.  Hine.*' 

Said  Hine  was  the  secretary  and  treasurer  of  the  defendant 
company.  The  order  was  filed  by  the  defendant  company  and 
forwarded  on  time  and  delivered,  and  the  transaction  was 
closed  by  Mr.  Ford  by  his  drawing  the  draft  in  question.  He 
drew  the  draft,  signing  it  * 'the  Star  Drilling  Machine  Company, 
per  I.  H.  Ford,"  on  the  General  Supply  Company  of  TownsviUe, 
Queensland,  Australia,  and  payable  to  the  order  of  the  Export 
Shipping  Company.    The  Export  Shipping  Company  sold  the 
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draft  to  the  plaintiff,  received  the  money  therefor,  and  taking 
the  money  and  the  goods,  sailed  for  South  America.  It  subse- 
quently transpired  that  there  was  no  such  firm  or  company  as 
the  General  Supply  Company  of  Townsville,  Australia,  and  no 
funds  in  London,  and  that  the  transaction  on  the  part  of  the 
Export  Shipping  Company  was  a  swindle  of  which  neither  the 
plaintiff  nor  the  defendant  nor  its  agent  had  any  knowledge. 
This  transaction  closing  the  deal  took  place  from  the  25th  to 
the  30th  of  April,  and  was  entirely  without  the  knowledge  of 
the  defendant  company,  except  as  indicated. 

On  May  11th,  1908,  the  defendant  company  wrote  its  agent 
as  follows : 

**I.  H.  Ford,  New  York  City.  Dear  Sir:  We  herewith  en- 
close statement  of  the  Export  Shipping  Company  amounting 
to  $2,004.67.  This  is  for  drilling  machine  and  extras  for- 
warded them  on  April  17th.  We  note  from  your  favor  that  pay- 
ment for  this  outfit  will  become  due  three  weeks  after  the  same 
is  received  at  New  York.  We  trust  that  you  will  take  up  this 
matter  with  the  parties  at  the  proper  time  and  that  you  may  be 
successful  in  making  the  collection.  We  are,  respectfully  yours, 
the  Star  Drilling  Machine  Company,  per  F.  W.  Fitch." 

It  is  claimed  that  these  facts  justify  the  court, in  finding  that 
the  Star  Drilling  Machine  Company  gave  to  its  general  sales 
agent  authority  to  do  all  things  necessary  to  close  this  transac- 
tion and  collect  the  money  in  the  usual  and  ordinary  mode  of 
transacting  such  business,  and  that  in  pursuance  of  such  author- 
ity the  draft  in  question  was  executed,  and  the  same  not  having 
been  paid,  the  plaintiff  elected  under  the  statute  to  treat  the 
same  as  a  promissory  note  given  by  the  Star  Drilling  Machine 
Company,  and  this  action  is  to  recover  upon  that  note. 

If  these  facts  will  bear  the  construction  claimed  by  the  plaint- 
iff, then  the  defendant  authorized  its  agent  to  sell  this  particu- 
lar bill  of  goods  and  give  its  note  to  the  purchaser  therefor.  Such 
a  transaction  would  appear  to  be  very  unusual.  The  natural 
and  ordinary  way  of  doing  business  would  have  been  for  the 
purchaser,  the  Export  Shipping  Company,  to  have  drawn  the 
draft  payable  to  the  Star  Drilling  Machine  Company.    So  that 
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if  the  facts  of  the  case  gave  authority  to  the  agent  to  sign  any 
sort  of  a  negotiable  instrument  in  order  to  obtain  the  money  for 
the  sale,  it  only  authorized  such  an  instrument  as  according  to 
the  usual  and  ordinary  way  of  doing  business  would  result  in 
obtaining  the  money.  If  the  agent  was  to  draw  the  draft,  it 
should  have  been  drawn  against  the  purchaser,  which  the  evi- 
dence shows  to  have  been  the  Export  Shipping  Company,  and 
surely  should  not  have  been  drawn  in  their  favor. 

But  in  reference  to  negotiable  instruments  purporting  to  be 
issued  by  an  agent  of  a  corporation  when  reliance  is  had  upon 
express  authority,  the  authorities  all  agree  that  there  must  be 
clear  proof  that  the  agent  is  vested  with  power  to  make  and 
indorse  such  instruments;  in  other  words,  that  the  power  so 
granted  is  subject  to  strict  interpretation  and  must  be  exer- 
cised in  strict  conformity  with  the  terms  thereof. 

On  the  whole,  the  court  finds  that  the  plaintiff  has  not  sus- 
tained the  burden  of  proving  that  the  agent  in  this  case  had 
authority  to  execute  the  instrument  in  question,  and  for  that 
reason  no  recovery  can  be  had  in  this  suit. 

On  the  other  issue,  the  evidence  showed  that  there  were  some 
material  changes  made  in  this  instrument  after  it  was  executed 
and  delivered  by  the  agent  of  the  defendant  company.  There 
was  no  evidence  offered  on  behalf  of  the  plaintiff  to  establish  the 
fact  that  these  changes  were  made  before  the  paper  reached  its 
hands  and  that  it  was  an  innocent  purchaser  in  due  course.  The 
presumption  would  be  under  the  evidence  as  it  was  introduced 
that  the  changes,  or  at  least  one  of  them,  was  made  with  the  ap- 
proval and  consent  of  the  plaintiff.  But  as  to  this  issue  since 
the  case  was  submitted  to  the  court  application  has  been  made 
on  behalf  of  the  plaintiff  to  hold  the  case  open  until  depositions 
can  be  taken  for  the  purpose  of  establishing  the  fact  that  the 
alterations  were  made  without  the  knowledge  of  the  plaintiff  and 
before  it  purchased  the  instrument  in  due  course. 

In  the  depositions  already  taken  opportunity  was  given  to  the 
plaintiff  to  produce  evidence  on  this  subject,  the  agent  of  the 
plaintiff  company  who  negotiated  the  purchase  of  the  bill  having 
been  examined,  and  that  examination  took  place  after  witnesses 
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had  been  examined  by  the  defendant  showing  that  the  bill  had 
been  altered  after  execution  and  delivery  by  its  agent. 

Under  such  circumstances  the  court  does  not  feel  that  it  would 
be  right  to  put  the  defendant  to  further  expense  in  the  matter, 
especially  after  the  court  had  reached  the  conclusion  that  the 
judgment  should  be  in  favor  of  the  defendant  on  the  other  issue. 
After  proof  had  been  made  by  deposition  long  before  the  trial 
that  there  had  been  material  alterations,  it  was  the  duty  of  the 
plaintiff  to  produce  its  evidence  showing  that  it  was  an  innocent 
holder  after  the  alterations  had  been  made;  and  having  failed 
to  do  it,  it  ought  not  at  this  late  day  be  granted  what  is  in  effect 
a  new  trial  on  the  ground  of  newly-discovered  evidence,  when 
such  newly-discovered  evidence  was  in  the  possession  of  the 
party  all  the  time. 

Judgment  may  be  entered  for  defendant  and  proper  excep- 
tions preserved. 


INCORPORATiON  OF  VILLAGES. 

Common  Pleas  Court  of  Licking  County. 

G.  A.  Wells  et  al  v.  T.  M.  Brill,  Recorder  op  the 

County  of  Licking. 

Decided,  January  Term,  1909. 

Villages— Proceedings  for  the  Incorporation  of— What  the  Petition 
Must  Contain — Authority  of  the  Commissioners  and  Jurisdiction 
of  the  Court— Pleading— Fund— Injunctions—Sections  1536-8, 1536-10, 
1536-17  and  1536-20. 

Township  trustees  do  not  have  final  jurisdiction  in  the  matter  of  pro- 
ceedings for  the  incorporation  of  a  village,  but  a  review  of  their 
proceedings  may  be  had  on  error  and  the  court  may  also  determine 
the  merits  of  the  controyersy  so  far  as  relates  to  boundaries, 
whether  the  territory  within  the  proposed  limits  is  unreasonably 
large  or  small,  and  whether  it  is  right,  just  and  equitable  that  the 
petition  be  granted. 

Smith  W,  Bennett,  for  plaintiffs. 

PhU,  B,  Smythe,  Prosecuting  Attorney,  contra. 
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Seward,  J.  (orally). 

This  petition  is  filed  to  secure  an  injunction  restraining  the  re- 
corder from  recording  the  proceedings  for  the  incorporation 
of  the  village  of  Kirkersville.  A  motion  is  made  to  the  petition 
to  strike  out  and  make  more  definite  and  certain.  The  court, 
on  examining  this  matter,  finds  the  statute  in  a  peculiar  condition. 

The  petition  alleges  that  at  the  time  the  signatures  were  pro- 
cured the  petitioners  did  not  accompany  the  petition  with  an 
accurate  map  of  the  territory  sought  to  be  incorporated,  or  in  any 
other  manner  notify  the  signers,  of  the  territory  to  be  included, 
nor  did  it  contain  the  matters  required  by  Section  1555.  There 
is  a  motion  filed  to  strike  that  clause  from  the  petition  because 
it  is  immaterial  and  irrelevant. 

Section  1555  (now  Section  1536-8)  provides  what  the  peti- 
tion shall  contain  when  presented  to  the  county  commissioners, 
and  that  is  made  applicable  to  a  petition  to  be  presented  to  the 
township  trustees  by  a  subsequent  section  of  the  statute.  It 
says: 

"The  petition  shall  contain  the  matters  following:  1,  an  ac- 
curate description  of  the  territory  embraced  within  the  pro- 
posed corporation,  and  it  may  contain  adjacent  territory  not 
laid  off  into  lots ;  2,  the  supposed  number  of  the  inhabitants  re- 
siding in  the  proposed  corporation;  3,  whether  the  corporation 
desired  is  a  village  or  hamlet;  4,  the  name  proposed;  and  5, 
the  name  of  some  person  to  act  as  agent  for  the  petitioners,  and 
more  than  one  agent  may  be  named  therein.'' 

**An  accurate  description  of  the  territory  embraced  within  the 
proposed  corporation.*'  This  is  not  contained  in  the  petition. 
The  petition  is  in  proper  form  except  where  it  comes  to  a  de- 
scription of  the  territory  to  be  included  within  the  corporate 
limits.    I  believe  it  says:    "See  back." 

The  petition  reads,  in  part,  as  follows: 

"To  the  trustees  of  the  township  of  Harrison,  state  of  Ohio : 

"The  undersigned,  being  forty-six  electors,  twenty-two  of 
whom  are  freeholders,  and  all  of  whom  reside  in  the  following 
described  territory,  situated  withiu  the  county  of  Licking,  state 
of  Ohio,  to- wit:    "See  other  side  for  description." 


456  LICKING  COUNTY  COMMON  PLEAS. 

Wells  V.  Brill,  County  Recorder.  [Vol.  IX,  N.  S. 

Now,  it  is  claimed  by  the  petitioners,  who  seek  this  injunc- 
tion against  the  recording  of  the  proceedings,  that  they  were 
misled;  that  a  fraud  was  perpetrated  upon  them;  'that  the  de- 
scription was  changed ;  that  no  description  was  contained  in  the 
petition ;  that  a  plat  was  presented  and  was  afterwards  changed, 
giving  a  different  territory.  As  the  court  construes  this  section 
of  the  statute — and  there  is  a  reason  for  it,  too — ^this  description 
should  be  contained  in  the  petition.  But  it  was  left  just  in  that 
shape. 

It  is  hinted  to  the  court  that  this  description  was  not  on  the 
back  of  the  petition  when  it  was  presented  and  when  they 
signed  it.  I  think  the  word  "contain"  means  something  in  this 
section  of  the  statute.  It  means  that  it  shall  be  contained  in  the 
petition. 

The  statute  further  provides  that  the  petition  shall  further 
set  out: 

"The  supposed  number  of  inhabitants  residing  in  the  pro- 
posed corporation ;  3,  whether  the  corporation  desired  is  a  vil- 
lage or  hamlet.''  These  are  matters  that  must  be  contained  in 
the  petition.  "4,  the  name  proposed;  and  5,  the  name  of  some 
person  to  act  as  agent  for  the  petitioners."  It  seems  to  be  full 
and  complete,  except  that  the  description  is  not  contained  in 
the  petition. 

This  petition  for  an  injunction  shows  that  the  petitioners  rely 
upon  the  question  of  fraud,  claimed  to  have  been  prepetrated 
upon  them  in  procuring  their  names  to  be  signed  to  the  petition. 
A  motion  is  made  to  each  paragraph  to  make  it  more  definite  and 
certain,  and  to  strike  out  certain  matters  that  are  contained 
therein. 

The  court  construes  the  petition  as  a  whole,  from  end  to  end, 
and  if  there  was  any  fraud  prepetrated  upon  the  petitioners  in 
the  signing  of  the  petition,  it  cuts  some  figure  in  the  matter  now 
under  investigation,  and  any  allegation  of  fact  tending  to  show 
or  establish  fraud  would  be  relevant.    The  petition  alleges : 

"That  after  the  application  was  shown  to  various  inhabitants 
of  the  vicinity  of  the  territory,  and  after  said  inhabitants  had 
signed  the  same,  the  agent  of  the  petitioners  altered  and  changed 
the  same  by  adding  a  map  of  the  territory  sought  to  be  included. 
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That  said  alteration  was  not  in  the  description  so  as  to  make  the 
same  more  accurate  and  perfect,  but  it  was  a  material  altera- 
tion or  change  by  cutting  off  a  portion  of  the  territory  repre- 
sented to  the  signers  to  be  included  therein.  That  said  map  after- 
wards made  was  added  to  the  petition  and  filed  with  the  trus- 
tees. That  each  and  all  of  the  petitioners  were  not  consulted 
as  to  such  change  of  boundaries;  that  such  a  change  was  made 
in  fraud — ^now  it  comes  to  the  charge  of  fraud — of  their  rights. 
That  the  charge  so  reduced  the  valuation  that  without  its  addi- 
tion many  signers  would  not  have  signed  the  same.  ^  That  by 
reason  thereof,  their  signatures  were  secured  thereto  by  fraud 
and  misrepresentation  and  the  same  vitiated  the  application." 

There  is  a  motion  to  make  this  paragraph  of  the  petition  more 
definite  and  certain  by  stating  how  many  of  the  signers  were 
not  consulted  as  to  the  change  of  boundaries,  and  by  stating 
how  many  would  not  have  signed  it  without  the  addition,  and 
how  many  signed  the  same  by  misrepresentation  and  fraud. 

If  fraud  were  perpretrated  in  procuring  the  signatures,  it 
would  vitiate  the  entire  proceedings.  It  is  contended  that  a 
map  did  not  accompany  the  petition  when  presented  to  the  peti- 
tioners for  their  signatures.  The  court  does  not  think  it  is 
necessary  that  a  map  should  accompany  the  petition  when  pro- 
curing signatures.  But  the  court  thinks  it  is  necessary  that  a 
map  should  accompany  the  petition  when  it  is  filed  with  the 
trustees.  When  presented  to  the  trustees,  it  must  contain  a 
plat.  The  plat  can  be  made  after  the  petition  is  signed  and  ready 
for  presentation;  but  that  allegation,  though  not  material,  is 
not  prejudicial. 

Now,  in  regard  to  the  change,  or  alteration:  Section  1557 
(1536-10)  provides  how  and  in  what  manner  they  shall  be  made, 
and  reads  as  follows : 

"The  hearing  shall  be  public,  and  may  be  adjourned  from 
time  to  time,  and  from  place  to  place,  according  to  the  discretion 
of  the  commissioners,  and  any  person  interested  may  appear,  in 
person  or  by  attorney,  and  contest  the  granting  of  the  prayer  of 
the  petition,  and  any  affidavits  presented  in  support  of  or 
against  the  prayer  of  the  petition  shall  be  considered  by  the  pe- 
titioners, and  the  petition  may  b«  amended  by  their  leave. 

*'But  if  any  amendment  is  permitted,  whereby  territory  not 
before  embraced  is  added,  the  commissioners  shall  appoint  an- 
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other  .time  for  the  hearing,  of  which  notice  shall  be  ^ven,  as 
specified  in  the  last  preceding  section.^' 

Another  complaint  is  that  the  clerk  of  the  township  did  not 
act  as  clerk  of  this  election ;  and  a  motion  is  interposed  to  strike 
this  out.  The  statute  requires  that  he  shall  act.  The  trustees  ap- 
pointed a  Mr.  White  who  acted  as  clerk.  The  statute  provides 
that  if  the  clerk  does  not  appear  the  morning  of  the  election,  that 
a  clerk  shall  be  chosen  by  those  present,  viva  voce.  The  record 
does  not  show  that  that  was  done  here.  It  shows  that  a  clerk 
was  appointed  by  the  trustees,  but  the  statute  says  that  the 
clerk  shall  be  elected  by  those  present. 

Section  1561e  (1536-17):  ''The  township  trustees  shall  be 
judges  of  the  election,  and  the  township  clerk  shall  be  clerk 
thereof." 

If  the  township  clerk  was  not  present,  as  it  was  his  duty  to  be, 
then  they  should  elect  a  clerk  for  the  occasion  from  the  qualified 
electors.    This  branch  of  the  motion  is  not  well  taken. 

It  is  claimed  by  the  movers  in  this  case  that  this  is  a  pro- 
ceeding in  error  and  that  the  court  has  no  right  to  review  the  pro- 
ceedings before  the  commissioners;  that  their  action  is  a  finality, 
and  these  statutes  strike  the  court  as  peculiar  in  this  regard. 

Section  1561e    (1536-17)   provides: 

**But  no  injunction  shall  be  brought,  as  provided  in  Sec- 
tion 1562  of  the  Revised  Statutes  of  Ohio,  unless  the  same  be 
instituted  within  ten  days  from  the  filing  of  the  papers  with 
the  county  recorder;  provided,  however,  that  the  right  of  peti- 
tion to  the  court  of  common  pleas  for  error,  shall  exist  as  is 
provided  for  in  the  following  sections  of  this  chapter." 

The  next  section  provides  for  an  injunction,  as  follows : 

"Any  person  interested  may,  within  sixty  days" — ^the  other 
is  ten  days — ''from  the  filing  of  the  papers  with  the  recorder, 
as  above  provided,  make  application  by  petition  to  the  court  of 
common  pleas,  or,  if  during  vacation,  to  a  judge  thereof,  setting 
forth  the  errors  complained  of" — and  what  else! — ^"or  the  in- 
accuracy of  the  boundaries,  or  that  the  limits  of  the  proposed 
corporation  are  unreasonably  large  or  small,  or  that  it  is  not 
right,  just,  or  equitable  that  the  prayer  of  the  petition  presented 
to  the  board  of  commissioners  be  granted,  or  containing  any  or 
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all  of  such  averments,  and  praying  an  injunction  restraining 
the  recorder  from  milking  the  record  and  certifying  the  tran- 
script, as  above  provided." 

This  section  seems  to  provide  for  review  on  error  and  that 
the  judgment  of  the  court  shall  be  invoked  as  to  certain  other 
features  upon  the  merits. 

So,  there  is  a  provision  for  an  injunction  which  goes  to  the 
merits  of  the  matter  before  the  township  trustees,  as  well  as 
to  errors  that  might  have  been  committed  there;  and  it  gives 
the  court  the  power  to  determine  the  merits  of  the  controversy 
as  far  as  the  matters  of  the  boundary  and  certain  other  matters 
mentioned  are  concerned,  such  as  the  inaccuracy  of  boundaries; 
or  if  the  limits  of  the  corporation  are  unreasonably  large  or 
small.  This  court  has  the  right,  it  seems,  under  this  section,  to 
determine  those  matters,  although  they  might  have  been  fully 
determined  by  the  township  trustees.  They  are  here  for  review 
on  those  questions  through  the  injunction  proceedings  and  should 
not  be  stricken  out. 

Section  1564  (1536-20)  provides  what  the  court  shall  do  when 
it  passes  upon  the  question  raised  by  the  injunction  proceedings, 
and  indicates  that  the  court  is  required  to  pass  upon  those 
questions : 

'  *  And  upon  such  hearing,  the  court  or  judge  may  hear  evidence 
upon  the  matters  and  things  averred  in  the  petition;  and  if, 
upon  such  hearing,  no  error  is  found  in  the  proceedings  before 
the  commissioners,  and  no  inaccuracy  in  the  boundaries,  and  if 
the  court  shall  further  find  that  the  limits  of  the  proposed  cor- 
poration are  not  unreasonably  large  or  small,  and  that  it  is  right, 
just  and  equitable  that  the  prayer  of  the  petition  presented  to 
the  commissioners  be  granted,  the  petition  for  such  injunction 
shall  be  dismissed." 

And  it  goes  on  further: 

''And  thereupon  the  clerk  shall  return  the  papers  to  the  re- 
corder, with  a  certified  transcript  of  the  order  of  the  court,  and 
the  recorder  shall  immediately  record  the  transcript  certified  by 
the  commissioners,  the  petition  for  the  corporation,  the  map,  and 
the  order  of  the  court,  and  make  forward  and  deliver  tran- 
scripts as  above  provided ;  but  if  error  is  found  in  the  proceed- 
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ings" — ^that  is  one  thing — *'or  of  the  honndarieB  are  found  to  be 
80  inaccurately  described  as  to  render  indefinite  or  uncertain 
limits  or  extent  of  the  proposed  corporation,  or  if  the  court  shall 
find  that  the  limits  of  the  proposed  corporation  are  unreasonably 
large  or  small'' — ^"or  that  it  is  not  right,  just,  or  equitable,"  etc. 
— those  matters  are  all  passed  upon  by  the  trustees,  but  still  the 
statute  requires  the  court  here  to  pass  upon  them. 

So  that  all  these  things  that  are  mentioned  in  this  petition,  ex- 
cept the  matter  upon  which  fraud  might  be  predicated,  are  proi>- 
er  allegations  under  the  statute,  and  the  court  is  required  to  pass 
upon  them;  and,  as  the  court  construes  this,  the  trustees  have 
not  final  jurisdiction  upon  those  particular  features  of  the  case. 
The  court  wishes  they  had. 

There  is  a  motion  to  strike  out  the  following  paragraph : 

''That  immediately  upon  the  discovery  of  the  change,  many  of 
the  signers  prepared  a  protest  against  the  proceedings  and  now 
protest  against  the  same." 

It  says  that  as  soon  as  they  discovered  the  change,  they  pre- 
pared a  protest.  I  do  not  think  that  ought  to  be  stricken  out. 
They  might  be  estopped  if  they  did  not  act  promptly.  I  think 
that  is  a  proper  allegation. 

''That  the  limits  of  the  proposed  corporation  are  unreason- 
ably small.  That  the  valuation  for  taxation  will  not  produce 
sufficient  revenue  with  which  to  pay  the  expense  of  the  govern- 
ment," etc. 

Section  1562  provides  that  if  the  territory  is  unreasonably 
large,  or  unreasonably  small,  the  court  has  control  of  it,  al- 
though the  trustees  may  have  passed  upon  that  feature  of  it. 

"That  by  withdrawing  the  names  of  the  signers,  which  were 
procured  by  fraud,  there  is  not  remaining  a  majority  of  said 
signers  who  are  freeholders  and  electors  of  the  territory." 

It  is  asked  to  strike  that  out.  But,  without  going  further  into 
this  matter,  the  court  thinks  this  motion  is  not  well  taken  in  any 
of  its  branches,  and  it  may  be  overruled,  and  exceptions. 
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MODIFICATION  OF  DEdUUD  LONG  AFTER  TERM. 

Common  Pleas  Court  of  Montgomery  County. 

Gertrude  S.  Sharp  v.  Frederick  W.  Sharp. 

Decided,  April  7,  1910. 

Relief  after  Judgment—Decree  of  Divorce  Recited  that  Husband  did 
not  Appear — Whereas  Action  of  His  Counsel  Amounted  to  Entry 
of  Appearance  Under  the  Authorities — Wife  Remarries  and  Inter- 
vening Property  Interests  Become  Involved — Modification  of  De- 
.  oree  Allowed. 

1.  Where  the  action  of  the  defendant  in  a  divorce  proceeding  was 

through  his  counsel  such  as  to  amount  under  the  authorities  to  an 
entry  of  appearance,  the  words  in  the  decree  "and  [the  defendant] 
having  failed  to  appear"  may  be  stricken  out  after  term,  and  the 
words  "and  having  entered  his  appearance  herein"  substituted 
therefor. 

2.  The  making  of  a  nunc  pro  tunc  entry  embodying  such  a  correction 

of  the  original  decree  is  not  barred  by  the  statute  of  limitations 
until  three  years  after  the  parties  to  the  action  had  notice  of  the 
true  legal  significance  of  the  language  with  reference  to  the  appear- 
ance of  the  defendant  as  originally  embodied  in  the  decree. 

3.  Where  the  tacts  in  the  case  go  to  show  that  a  dlvurced  woman  be- 

lieved in  good  faith  she  had  a  right  to  marry  again,  and  the  facts 
upon  which,  she  obtained  a  divorce  would  have  rendered  her  subse- 
quent marriage  legal  in  any  state  except  New  York,  and  she  lived 
with  her  second  husband  for  a  period  of  seventeen  years  until  his 
death,  she  is  entitled  to  all  the  benefits  and  privileges  of  being 
considered  the  widow  of  said  second  husband. 

Ferdinand  Jelke,  Jr.,  for  Gertrude  S.  Higgins. 
A'iidreiv  S.  Iddings,  for  Frederick  W.  Sharp. 
Sparks  &  Fuller  and  Frank  W.  Howell,  for  next  of  kin  of 
Thomas  C.  Higgins,  deceased. 

Martin,  J. 

In  this  ease  the  court  approved  an  entry  in  February,  1910, 
to  modify  and  reform  an  entry  and  judgment  approved  some 
seventeen  years  ago  by  the  Hon.  Dennis  Dwyer,  judge  of  the 
common  pleas  court  at  that  time.  The  former  entry  was  modi- 
fied by  striking  out  the  words  ''and  having  failed  to  appear,'* 
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and  substituting  therefor  the  words  ''and  having  entered  his 
appearance  herein." 

The  court  at  the  time  understood  that  the  reason  why  the  ap- 
plication had  been  made  to  have  said  entry  changed  was  that 
the  marriage  of  said  Gertrude  S.  Sharp  to  one  Thomas  C.  Hig- 
gins,  and  of  Frederick  W.  Sharp  to  some  person  to  the  court  un- 
known, having  taken  place  in  the  state  of  New  York  was  invalid, 
and  that  the  children,  if  any  bom,  were  illegitimate.  Counsel 
representing  either  of  the  parties  in  the  case  may  have  made 
other  representations  to  the  court,  but  this  representation  was  so 
emphasized  by  counsel  that  the  court  did  not  make  the  careful 
examination  of  the  law  it  would  otherwise  have  made  if  it  had 
been  impressed  by  the  fact  that  there  were  intervening  interests 
involved.  Subsequently  counsel  for  the  next  of  kin  of  Thomas 
G.  Higgins,  deceased,  appeared  before  the  court  and  made  the 
claim  that  the  motive  for  modifying  the  first  entry  was  not  to 
legitimatize  bastard  children,  but  to  secure  an  advantage  in  refer- 
ence to  the  distribution  of  a  large  estate  at  one  time  belonging 
to  Thomas  C.  Higgins.  Said  counsel  further  made  the  claim  that 
said  entry  was  modified  and  reformed  contrary  to  law,  and  that 
under  the  law,  the  court  had  no  right  to  modify  or  alter  said 
entry.  Thereupon  the  court  informed  said  counsel  that,  if  the 
court  had  no  right  to  modify  said  entry,  the  court  would  vacate 
and  set  the  same  aside,  and  for  that  reason  permitted  the  coun- 
sel for  the  next  of  kin  of  Thomas  C.  Higgins,  deceased,  after 
having  notified  counsel  for  Gertrude  S.  Higgins  €ind  Frederick  W. 
Sharp,  to  present  their  reasons  why  the  former  action  of  the 
court  was  contrary  to  law. 

Therefore,  brushing  all  motives  aside  for  any  and  all  parties 
and  any  and  all  counsel  in  the  case,  the  question  arises,  did  the 
court  have  a  right  to  modify  said  entry;  did  the  counsel  for 
Gertrude  S.  Higgins  and  Frederick  W.  Sharp  have  a  right  to 
ask  the  court  to  modify  said  entry;  and  should  the  court  have 
modified  said  entry? 

In  determining  this  question,  the  first  proposition  to  consider 
is  whether  or  not  Frederick  W.  Sharp  did  enter  an  appearance, 
when  the  depositions  were  taken  in  New  York  City,  through  his 
attorney,  Andrews.    All  the  authorities  in  the  state  of  Ohio  are 
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unanimous  upon  the  proposition  that  he  did  enter  his  appear- 
ance ;  and  counsel  for  the  next  of  kin  of  Thomas  C.  Higgihs,  de- 
ceased, have  cited  no  authorities  whatever  to  the  contrary.  So 
that  the  real  facts  in  the  case,  as  they  were  formerly*  heard  before 
Judge  Dennis  Dwyer,  were  that  Frederick  W.  Sharp  did  enter 
his  appearance,  and  that  by  some  irregularity  or  mistake  Mr. 
Clay,  the  attorney  for  Gertrude  S.  Sharp,  when  the  divorce  was 
granted,  failed  to  represent  the  actual  facts  in  the  judgment  en- 
try, when  he  represented  in  that  entry  that  Frederick  W.  Sharp 
had  failed  to  appear. 

The  second  proposition  is,  then,  whether  the  fact  that  seven- 
teen years  had  intervened  between  the  time  when  the  first  entry 
was  put  on  record  and  the  nunc  pro  tunc  entry  was  put  on  record 
was  such  a  length  of  time  as  would  prevent  the  court  from  act- 
ing on  account  of  the  statute  of  limitations.  And  as  bearing  on 
th|it  proposition,  counsel  for  the  next  of  kin  of  Thomas  C.  Hig- 
gins,  deceased,  claim  that  Section  5363  of  the  Revised  Statutes 
of  the  state  of  Ohio,  in  which  the  clause  **  after  the  defendant 
has  notice  of  the  judgment''  does  not  modify  the  clauses  men- 
tioned in  subdivisions  three  and  six  of  the  same  section,  but  only 
modifies  subdivision  nine,  and  that  consequently  neither  Ger- 
trude S.  Higgins  nor  Frederick  W.  Sharp  had  a  right  to  make 
an  application  and  file  a  motion  to  have  an  entry  modified  after 
three  years  had  lapsed  from  the  time  that  the  entry  was  placed  on 
record.  The  punctuation  of  this  part  of  Section  5363  in  itself 
would  show  that  ** after  defendant  has  notice  of  the  judgment" 
does  not  alone  modify  subdivision  nine,  because  there  is  a  comma 
between  the  words  '*two  years''  and  the  word  ** after." 

Therefore,  the  court  will  hold  that  in  this  case  either  Mrs.  Hig- 
gins or  Frederick  W.  Sharp  would  have  three  years  within 
which  to  file  a  motion  to  modify  an  entry  after  they  had  notice 
of  such  entry  or  judgment. 

Counsel  for  Higgins'  heirs  claim  that  both  parties  had  notice 
of  this  entry  and  judgment  substantially  at  the  time  when  this 
entry  was  placed  on  record,  because  both  have  been  married  for 
a  number  of  years.  The  court  has  no  doubt  that  they  had  no- 
tice of  the  fact  that  there  was  an  entry  on  record,  but  the  facts 
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also  convince  the  court  that  neither  party  .understood  the  real 
character  of  that  entry  in  its  legal  significance,  because  there  is 
no  question  that  they  both  believed  they  were  legitimately 
married  in  the  state  of  New  York.  The  court  further  believes, 
and  is  convinced,  that  neither  party  knew  the  true  legal  signifi- 
cance of  this  entry  until  it  was  brought  to  their  notice  by  pro- 
ceedings in  the  courts  of  the  state  of  New  York,  in  the  matter 
of  the  estate  of  Thomas  C.  Higgins,  deceased.  And  therefore  the 
conclusion  of  the  court  is  that  they  had  no  notice  as  contem- 
plated in  Section  5363  until  some  five  or  six  months  ago,  €uad 
therefore  had  the  right  in  February  under  this  Section  5363  to 
make  a  motion  to  modify  the  entry  in  question. 

If  simply  knowledge  of  the  fact  that  there  was  a  judgment 
and  record  is  the  notice  contemplated  in  Section  5363,  then  the 
contention  of  counsel  for  Mrs.  Higgins  is  that  since  the  only  par- 
ties in  this  action,  to-wit,  Mrs.  Higgins  and  Frederick  W.  Shapp, 
were  the  only  parties  who  could  interpose  the  objection  that  the 
statute  of  limitations  had  run  against  their  right  and  privilege 
to  modify  this  entry,  and  since  neither  one  of  these  parties  did 
interpose  this  as  an  objection,  the  statute  of  limitation  would  not 
apply  in  this  case.  So  that  the  court  finds  as  a  matter  of  fact 
that  Frederick  W.  Sharp  did  enter  his  appearance  in  this  case, 
and  that  as  a  matter  of  right  all  parties  were  entitled  to  a  modi- 
fied nunc  pro  tunc  entry  as  was  placed  upon  the  records  of  this 
court  in  February,  1910. 

When  it  comes  to  the  equities  of  the  case  regardless  of  the  law, 
under  all  the  facts,  the  court  is  also  of  the  opinion  that  the  woman 
believed  in  good  faith  that  she  had  a  right  to  be  married,  and 
proved  by  facts  in  the  case  that  she  was  entitled  to  a  divorce 
which  would  render  a  marriage  in  any  other  state  legal,  and  that 
having  lived  with  the  husband  of  her  second  marriage  for  a 
period  of  seventeen  years,  she  is  entitled  to  all  the  benefits  and 
privileges  of  being  considered  the  widow  of  that  husband  after 
his  decease. 
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SERVICE  UPON  ONE  CLAIMING  TO  BE  AGENT. 

Common  Pleas  Court  of  Hamilton  County. 

Arthur  Banon  v.  Mosaic  Tile  Company. 

Decided,  December,  1909. 

Agencu — Service  of  Summons  on  One  Holding  Himself  out  aa  Agent 
of  Defendant  hut  Having  no  Authority  so  to  Do, 

The  relation  of  principal  and  agent  is  not  created  by  a  lack  of  care — 
even  ordinary  care — on  the  part  of  the  alleged  principal  in  pre- 
venting one  who  claimed  to  be  his  agent  from  holding  himself  out 
as  such. 

Pogtie  <&  Pogue,  for  the  motion. 
John  Nichols,  contra. 

Dickson,  J. 

This  case  was  heard  on  motion  to  set  aside  service  of  summons 
on  the  ground  that  the  defendant  is  not  in  court,  the  service  hav- 
ing been  made  upon  one  who  is  not  an  agent  of  the  defendant, 
but  only  dealt  in  the  defendant 's  goods,  notwithstanding  he  had 
under  some  circumstances,  by  signs  and  letterheads,  held  him- 
self out  as  agent. 

Prom  the  evidence  oflEered  it  is  clear  that  one  Winston  held 
himself  out  to  the  public  as  agent  of  the  defendant  company  in 
this  city,  but  there  is  no  evidence  that  the  plaintiff  in  his  deal- 
ings with  Winston  had  any  facts  within  his  knowledge  tending 
to  show  such  agency. 

There  is  no  evidence  that  the  defendant  company  authorized 
this  Winston  to  represent  it  as  agent.  There  is  no  positive  evi- 
dence that  the  defendant  company  knew  Winston  was  holding 
himself  out  to  the  public  as  its  agent.  One  or  two  of  the  oflScers 
of  the  company  once  or  twice  visited  the  oflSce  of  Winston  in  this 
city,  but  there  is  no  evidence  that  they  saw  or  authorized  the 
sign  on  the  door  on  which  was  the  name  of  the  defendant  cor- 
poration, or  knew  or  saw  the  letterheads  used  and  containing  the 
name  of  the  defendant. 

There  is  no  rule  of  law  requiring  any  one  to  use  even  ordinary 
care  to  prevent  another  from  holding  himself  out  as  agent, 
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the  breach  of  which  rule  of  law  would  create  a  liability.  The 
evidence  of  Winston  and  the  company  clearly  shows  that  Winston 
was  only  a  factor  dealing  on  his  own  account.  This  positive 
proof  must  prevail  against  the  isolated  fact  that  the  representa- 
tives of  the  defendant  company  might  have  seen  Winston's  sign 
on  the  door  of  Winston's  office.    Motion  granted. 


MUNICIPAL  MCGULATION  OF  BILL  BOARDS. 

Common  Pleas  Court  of  Hamilton  County. 

The  Thomas  Cusack  Company  v.  The  City  op  Cincinnati,  and 

Two  Other  Cases. 

Decided,  March,  1910. 

Bill  Boards — Regulation  oft  hy  Ordinance — Extent  to  Which  a  Munici- 
polity  May  Go — Unwarranted  Interference  with  the  Use  of  Private 
Property — Provisions  of  the  Cincinnati  Building  Code  which  are 
Illegal. 

1.  Acting  under  the  powers  conferred  by  paragrapli  7m  of  Section  7  of 

the  municipal  code  of  Ohio,  the  council  of  the  city  of  Cincinnati 
has  the  right  to  regulate  bill  boards,  as  well  as  other  structures,  In 
order  to  conserve  the  safety  and  welfare  of  the  community. 

2.  But  regulations  with  this  end  in  view  can  not  be  retroactive,  and 

the  council  has  no  right  to  regulate  any  existing  bill  boards,  ex- 
cept such  as  are  out  of  repair  and  a  menace  to  the  public  safety, 
when  such  bill  boards  violated  no  ordinance  at  the  time  when  they 
were  erected. 

3.  Council  may  prescribe  such  rules  fo^  the  erection  of  future  bill 

boards  as  are  reasonable  and  uniform  in  their  application  to  all 
kindred  subjects — that  is,  such  as  do  not  unwarrantedly  interfere 
with  the  use  of  private  property  and  do  not  make  one  rule  for  a 
bill  board  and  another  for  a  fence  which  is  in  all  respects  of  like 
character  with  the  bill  board. 

4.  Within  these  principles  paragraphs  (a),  (b),  (c),  (d),  (e),  (f),  (g), 

(h),  (i),  (j),  (o)  and  (r)  of  Section  7,  Title  5,  chapter  1,  of  the 
building  code  of  the  city  of  Cincinnati,  as  passed  May  10,  1909,  are 
illegal  and  void. 

Frank  M.  Coppock  and  Littleford,  Frost  &  Foster,  for  plaint- 
iffs in  error. 

Geoffrey  Goldsmith,  Assistant  City  Solicitor,  for  defendant 
in  error. 
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O'CONNELL,  J. 

These  causes  come  into  this  court  on  error  to  the  judgment  of 
the  police  eourt  of  Cincinnati.  The  plaintiffs  in  error  were  fined 
for  the  violation  of  certain  of  the  items  of  the  building  ordi- 
nance of  Cincinnati  appertaining  to  the  construction  and  main- 
tenance and  repair  of  bill  boards. 

Counsel  for  the  city  and  for  the  plaintiffs  have  submitted 
briefs  showing  great  care  and  painstaking  research  into  the  de- 
cisions governing  this  subject  of  bill  boards. 

There  are  apparently  conflicts  in  these  decisions,  but  these 
conflicts  are  in  large  measure  due  to  the  interpretation  of  the 
word  ''reasonable"  which  is  given  by  the  different  courts  in 
construing  the  manner  and  mode  of  the  construction  of  bill 
boards. 

It  is  conceded  that  the  power  and  authority  of  council  to  regu- 
late bill  boards  as  well  as  other  structures  falls  under  what  is 
known  as  the  police  power  of  the  state ;  that  power  which  inheres 
in  every  community  to  converse  its  safety  and  welfare. 

The  Supreme  Court  of  the  United  States  has  decided  that  the 
question  of  a  proper  and  reasonable  regulation  or  ordinance 
passed  by  a  municipal  council  as  being  a  proper  exercise  of  the 
police  power  is  a  question  to  be  decided  by  the  courts. 

In  Yates  v.  MUtvaukee,  10  Wallace,  497,  we  find  the  following 
at  page  505: 

'*But  the  mere  declaration  by  the  city  council  of  Milwaukee 
that  a  certain  structure  was  an  encroachment  or  obstruction  did 
not  make  it  so,  nor  could  such  declaration  make  it  a  nuisance 
unless  it  in  fact  had  that  character.  It  is  a  doctrine  not  to  be 
tolerated  in  this  country,  that  a  municipal  corporation,  with- 
out any  general  laws  either  of  the  city  or  the  state  within  which 
a  given  structure  can  he  shown  to  be  a  nuisance,  can,  by  its  mere 
declaration  that  it  is  one,  subject  it  to  removal  by  any  person 
supposed  to  be  aggrieved,  or  even  by  the  city  itself.  This  would 
place  every  house,  every  business,  and  all  the  property  of  the 
city  at  the  uncontrolled  will  of  the  temporary  local  authorities. ' ' 

In  the  case  of  In  re  Wilshire,  103  Fed.  Rep.,  620,  at  page  622, 
we  find  the  following  language: 

**Laws  enacted  in  the  exercise  of  the  police  power,  however, 
whether  by  a  municipal  corporation  acting  in  pursuance  of  the 
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laws  of  a  state,  or  by  a  state  itself,  must  be  reasuDable,  and  are 
always  subject  to  the  provisions  of  both  the  federal  and  the  state 
constitutions  and  they  are  always  subject  to  judicial  scrutiny.*' 

The  general  trend  of  decisions  in  matters  of  this  kind  as  shown 
in  a  decision  which  covers  a  number  of  items  of  the  section  of  the 
ordinance  under  consideration,  is  very  well  expressed  in  the 
following  language  from  the  Supreme  Court  of  North  Carolina, 
as  given  in  State  v.  Whitlock,  63  S.  E.  Rep.,  123: 

' '  It  is  undoubtedly  within  the  power  of  the  corporate  authori- 
ties of  the  city  of  Ashville  to  prohibit  the  erection  of  insecure 
bill  boards  or  other  structures  along  the  edge  of  public  streets 
or  so  near  as  to  be  a  menace,  to  require  the  owners  to  maintain 
all  structures"  so  located  in  a  secure  condition,  and  to  provide 
for  inspection  and  removal  at  the  owner's  expense,  if  con- 
demned as  dangerous.  The  city  authorities  may  also  adopt  regu- 
lations as  to  the  manner  of  construction  of  bill  boards  so  as  to 
insure  safety  to  the  passers-by;  but  the  prohibition  of  struc- 
tures upon  the  lot  line,  however  safe  they  may  be,  is  an  un- 
warrantable invasion  of  a  private  right,  and  is  so  held  to  be  by  all 
the  courts  which  have  passed  upon  the  precise  question,  as  we  are 
now  advised." 

The  municipal  authorities  of  Cincinnati  have  this  same  right, 
but  no  greater  right. 

As  bearing  on  this  same  attitude  of  the  courts  with  reference 
to  regulations  attempted  under  the  police  power,  in  the  case  of 
Crawford  v.  Topeka,  51  Kansas,  756,  at  page  762,  we  find  the 
following  language  with  regard  to  certain  portions  of  an  ordi- 
nance regulating  the  construction  of  bill  boards: 

**A11  statutory  restrictions  of  the  use  of  property  are  imposed 
lipon  the  theory  that  they  are  necessary  for  the  safety,  health  or 
comfort  of  the  public;  but  a  limitation  without  reason  or  neces- 
sity can  not  be  enforced.  In  what  way  can  the  erection  of  a  safe 
structure  for  advertising  purposes,  near  the  front  of  a  lot,  en- 
danger public  safety  any  more  than  a  like  structure  for  some 
other  lawful  purpose  ?  Why  does  the  posting  or  painting  of  an 
advertisement  upon  a  secure  wall  or  structure  render  it  insecure  f 
An  owner  may  desire  to  use  a  structure  or  bill  board  for  an  in- 
closure  of  his  lot,  as  well  as  for  posting  advertisements.  In  one 
instance  that  was  the  desire  and  purpose  of  the  owner  in  this 
case.  If  the  wall  or  indosure  was  ten  feet  high,  then  under  the 
ordinance  the  owner  would  be  required  to  set  it  back  fifteen  feet 
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from  the  front  of  the  lot.  What  reason  is  there  for  the  surrender 
or  loss  of  the  use  of  that  portion  of  the  lot  ?  Or  why  should  the 
pasting  of  a  piece  of  paper  upon  a  secure  inclosure  make  such  a 
loss  necessary  ?  Although  the  police  power  is  a  broad  one,  it  is 
not  without  limitations,  and  a  secure  structure  which  is  not  an 
infringement  upon  the  puhlic  safety,  and  is  not  a  nuisance,  can 
not  be  made  one  by  legislative  fiat,  and  then  prohibited." 

While  the  city  council  has  the  undoubted  right  to  pass  ordi- 
nances regulating  the  construction  and  maintenance  of  bill  boards 
whether  erected  upon  public  or  private  property,  yet  such  legis- 
lation must  be  prospective  in  character  and  can  not  be  retroac- 
tive. This  has  been  decided  by  the  federal  courts  in  which  such 
actions  have  been  litigated. 

In  Whitrmer  v.  Buffalo,  118  Fed.  Rep.,  773,  at  page  776,  we 
find  the  following  language: 

**The  enactment  prohibiting  the  erection  of  fences  and  bill 
boards  more  than  seven  feet  in  height  is  not  unreasonable.  •  *  • 
The  complainant  asserts,  and  it  is  not  controverted,  that  many 
of  the  bill  boards  now  sought  by  the  defendant  to  be  removed 
were  located  on  private  property  prior  to  the  enactment  of  the 
ordinance.  The  existing  law  declaring  bill  boards  more  than 
seven  feet  in  height  as  a  common  nuisance  does  not  apply  to 
such  bill  boards  or  signs.  •  •  •  Such  structures  are  not 
per  se  illegal  by  reason  of  this  ordinance,  which  has  been  de- 
clared valid.    The  ordinance  can  not  be  retroactive." 

The  decisions  cited  by  the  city  solicitor  wherein  ordinances  of 
an  apparently  retroactive  nature  were  upheld,  are  found  on  ex- 
amination to  refer  to  dwellings  and  factories  wherein  further 
sanitary  appliances,  fire  escapes,  etc.,  were  ordered. 

Although  an  owner  might  have  complied  with  an  existing  ordi- 
nance, yet  courts  have  upheld  the  compulsory  installation  of 
further  betterments  and  fire  escapes  under  later  ordinances  when 
such  were  found  to  be  essential  to  the  safety  and  well  being  of 
the  occupants  of  the  buildings.  The  facts  in  such  cases  are  not 
comparable  with  the  erection  of  bill  boards  in  and  about  vacant 
lots.  Such  decisions,  therefore,  are  hardly  applicable  to  the  case 
at  bar.  Hence,  any  attempt  to  interfere  with  existing  bill  boards 
except  to  make  them  safe  and  secure  would  be  illegal,  provided 
they  complied  with  the  ordinances  in  force  at  the  time  of  their 
erection. 
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Counsel  for  plaintiff  in  error  object  to  the  following  items  of 
Section  7  of  the  building  code  as  being  unreasonable,  an  unwar- 
ranted interference  with  private  property,  and  therefore  illegal 
and  void.  They  are  the  items  which  have  been  violated  by  the 
plaintiffs  in  error  and  because  of  which  violation  their  arrests 
followed. 

'^  Section  7.    Signs  and  bill  boards. 

*'(a)  Signs  and  bill  boards  or  any  device  in  the  nature  of 
an  advertisement,  announcement  or  direction  when  constructed 
of  wood,  shall  not  be  erected  over  two  feet  in  height. 

**  (b)  All  signs  and  bill  boards  constructed  in  the  fire  limits, 
more  than  two  (2)  feet  in  height  on  any  building  or  separately, 
shall  be  constructed  entirely  of  metal,  including  the  upright  sup- 
ports and  braces  of  the  same. 

**(c)  No  .signs  or  bill  boards  erected  upon  uprights  or  any 
other  supports  extending  into  the  ground  shall  be  at  any  point 
more  than  twelve  (12)  feet  above  the  surface  of  the  ground,  and 
shall  be  properly  supported  and  braced. 

**  (d)  Bill  boiards  shall  have  at  least  twenty-four  (24)  inches 
of  open  space  in  height  between  the  ground  and  the  bill  board. 

**(e)  There  shall  be  an  open  space  of  six  (6)  feet  between 
each  bill  board  and  any  adjoining  structure  two  (2)  feet  between 
any  two  bill  boards. 

**  (f)  There  shall  be  an  open  space  of  not  less  than  two  (2) 
feet  between  any  two  bill  boards. 

**(g)  No  bill  board  shall  exceed  five  hundred  (500)  square 
feet  in  area. 

**(h)  No  bill  board  shall  be  nearer  to  the  lot  line  on  any 
streets  than  the  house  line  adjoining  the  same.    • 

**  (i)  In  no  ease  shall  any  bill  board  be  less  than  fifteen  (15) 
feet  from  such  street  line. 

**(j)  Where  new  buildings  are  erected,  present  bill  boards 
shall  be  set  back  to  such  house  line  of  adjoining  lot. 

**  (o)  Fences  of  wood  not  used  for  advertising  purposes  shall 
not  be  more  than  ten  (10)  feet  in  height,  and  shall  not  be  used 
for  advertising  purposes. 

'*(r)  The  foregoing  paragraphs  of  this  section  shall  apply 
to  existing  bill  boards." 

Upon  the  precise  question  of  bill  boards  there  are  very  few  de- 
cisions in  Ohio.  In  the  case  of  Cleveland  v.  Bryan,  8  N.  P., 
552,  certain  features  which  are  incorporated  in  the  present  Cin- 
cinnati ordinance  were  held  to  be  unconstitutional  and  void. 
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Syllabus  2  of  that  decision  is  as  follows: 

**Such  ordinance  forbidding  the  construction  of  the  bill  board 
at  a  greater  height  than  two  feet  above  the  level  of  the  adjoin* 
ing  street  and  of  no  greater  height  than  ten  feet,  and  not  to  be 
at  a  less  distance  than  15  feet  back  of  the  building  line  of  any 
building  or  buildings  adjoining  thereto,  is' a  deprivation  of  the 
use  of  property,  and  is  unconstitutional  and  void.*' 

These  features  correspond  with  items  ''a,''  *'c,''  ''d"  and  "i*' 
of  the  present  ordinance.  Such  items  have  been  held  unreason- 
able and  void  by  courts  in  other  states.  This  court  should  fol- 
low such  rulings. 

Item  '*o"  of  the  present  ordinance  provides  that  "fences  of 
wood  not  used  for  advertising  purposes  shall  not  be  more  than 
ten  feet  in  height  and  shall  not  be  used  for  advertising  pur- 
I)oses." 

It  is  difficult  to  see  wherein  a  fence  with  a  sign  painted  thereon 
is  more  of  a  menace  to  the  public  safety  than  is  a  fence  without 
such  Advertisement.  And  yet  if  an  advertisement  is  to  be  painted 
thereon,  such  fence  (under  item  '*a")  must  be  reduced  in 
height  to  two  feet.    Such  discrimination  seems  unreasonable. 

Furthermore,  item  **a"  provides  that  *' signs  and  bill  boards 
or  any  device  in  the  nature  of  an  advertisemerU,  announcement 
or  direction,  when  constructed  of  wood  shall  not  be  erected  over 
two  feet  in  height." 

This  in  terms  would  apply  to  the  signs  erected  by  either  public 
authority  or  by  the  various  automobile  or  bicycle  clubs  at  the 
intersection  of  streets  in  the  different  suburbs  wherein  ''an- 
nouncement" of  the  names  of  the  streets  or  ** directions"  and 
distances  to  certain  villages  are  given.  Manifestly  it  would  be 
unreasonable  to  require  such  when  of  wood  to  be  no  more  than 
two  feet  in  height  above  the  ground.  What  measure  of  safety  is 
enhanced  by  such  regulation?  And  yet  that  is  what  this  item 
decrees  when  it  says  that  ** signs"  or  *'any  device"  "in  the 
nature  of  direction"  "when  constructed  of  wood,  shall  not  be 
erected  over  two  feet  in  height." 

Item  "  b, "  however,  is  clearly  reasonable  and  within  the  power 
of  council  to  pass.    It  is  as  follows: 
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*'  (b)  All  signs  and  bill  boards  constructed  in  the  fire  limits, 
more  than  two  (2)  feet  in  height  on  any  building  or  separately, 
shall  be  constructed  entirely  of  metal,  including  the  upright  sup- 
ports and  braces  of  the  same." 

But  no  reason  appears  why  fences  similarly  located  should  not 
also  be  of  metal.  The  reason  applicable  to  one  should  be  applic- 
able to  the  other,  if  the  object  is  to  afford  fire  protection.  Item 
**f,"  too,  seems  reasonable  in  providing  a  space  between  separate 
bill  boards  for  ready  access  by  the  police  or  fire  department  to 
locations  behind  the  bill  boards  which  a  long  unbroken  bill  board 
or  fence  would  prevent. 

If  the  owner  of  a  lot  can  place  a  fence  on  his  street  line,  re- 
gardless of  the  position  of  the  house  on  the  adjoining  lot,  there 
seems  no  valid  reason  why  he  can  not  erect  a  bill  board  of  ap- 
proved construction  on  the  same  place;  hence  item  ''h"  seems 
unreasonable. 

Indeed  the  Supreme  Court  of  Ohio  has  in  terms  so  held  in  the 
case  of  Letts  v.  Kessler,  54  0.  S.,  73,  to-wit,  that  one  may  build 
his  fences  where  he  wills,  regardless  of  the  feelings  of  his  neigh- 
bor. 

To  be  sure  this  ordinance  is  passed  under  the  exercise  of  the 
police  power  of  the  state,  yet  this  item  **h''  has  in  contempla- 
tion some  advantage  to  adjoining  property  in  that  no  bill  board 
can  be  built  in  front  of  the  house  on  such  adjoining  property  no 
matter  how  far  back  on  the  lot  such  adjoining  house  may  stand. 
Herein  he  is  compelled  to  build  his  fence  where  his  neighbor 
dictates.  An  ordinance  depriving  any  man  of  the  unrestricted 
use  of  his  property  for  the  benefit  of  his  neighbor  Is  unconstitu- 
tional and  void. 

In  the  case  of  In  re  Wilshire,  103  Fed.  Rep.,  620,  at  page  624 
we  find  the  following  language  in  construing  the  "reasonable- 
ness" of  an  ordinance  limiting  the  height  of  bill  boards  to  six 
feet: 

**The  matter  before  the  court  is,  therefore,  narrowed  to  the 
mere  question  whether  the  maximum  height  to  which  such  struc- 
tures are  permitted  by  this  ordinance  to  be  erected,  to-wit,  six 
feet,  is  so  unreasonably  low  as  to  amount  to  an  invasion  of  the 
petitioner's  constitutional  right  to  use  and  enjoy  his  private 
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property  as  he  chooses.  It  must  be  admitted  that  the  limit  pre- 
scribed approaches  very  closely,  if  it  does  not  reach,  the  point 
of  unreasonableness.  But  between  the  line  above  which  the 
height  prescribed  would  be  obviously  reasonable  and  below  which 
it  would  be  obviously  unreasonable,  there  is  a  range  concerning 
which  reasonable  and  fair-minded  men  may  well  diflfer.  The  ac- 
tion of  the  municipal  authorities  exercised  within  that  range, 
ought  not,  in  my  opinion,  to  be  interfered  with  by  the  courts/' 

The  court  then  quotes  an  extract  from  a  decision  by  Judge 
Rhodes  of  the  Superior  Court  of  Sante  Clara  County,  California, 
wherein  that  court  declined  to  declare  unreasonable  an  ordinance 
fixing  the  height  at  ten  feet.  But  the  court  says  that  if  the 
height  were  fixed  at  two  feet  it  would  be  unreasonable. 

It  will  be  remembered  in  this  connection  that  item  **a"  of  the 
Cincinnati  ordinance  fixes  this  maximum  height  at  such  unreason- 
able height  of  two  feet. 

For  the  reasons  given,  therefore,  the  council  has  not  the  right 
to  regulate  any  existing  bill  boards  except  such  as  are  out  of 
repair  and  a  menace  to  public  safety,  when  such  bill  boards 
violated  no  ordinance  at  the  time  they  were  erected.  It  may 
prescribe  such  rules  for  the  erection  of  future  bill  boards  as  are 
reasonable  and  do  not  unwarrantedly  interfere  with  the  rights  of 
private  property  and  such  as  are  of  general  application  to  all  kin- 
dred subjects ;  that  is,  not  making  one  rule  for  a  bill  board  and 
another  for  a  fence  which  is  in  all  respects  of  like  character  with 
the  bill  board.  All  laws  upon  the  same  subject-matter  must  be 
of  uniform  application. 

There  being  no  decisions  from  our  own  Supreme  Court,  the 
quotations  given  in  this  opinion  from  the  Supreme  Courts  of 
other  states  and  from  the  federal  courts  must  be  taken  as  the 
guide  for  legislation  on  this  subject. 

For  the  reasons  given,  the  judgments  herein  should  be  reversed, 
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WIFE'S  INTEREST  IN  FRATERNAL!  INSURANCE  POUCY. 

Ck)mmon  Pleas  Court  of  Hamilton  County. 

National  Union  v.  Annie  Shaw  et  al. 

Decided,  March,  1910. 

Life  Insurance — Beneficiaries  Under  Policies  Issued  by  Fraternal  Or- 
ders—Certificate of  National  Union  Not  Rendered  Contestable  Be- 
cause Mother  of  the  Insured  is  Named  as  Beneficiary — Wife  With- 
out Vested  Interest — But  May  Recover  Premiums  Paid  Out  of  Her 
Own  Funds — Section  P-^67,  Qeneral  Code. 

1.  A  policy  of  insurance  issued  by  the  fraternal  organization  known  as 

the  National  Union  is  not  made  contestable  by  the  fact  that  the 
mother  of  the  insured  is  named  as  the  beneficiary,  notwithstanding 
she  is  not  a  member  of  the  family  of  the  insured  or  dependent  upon 
him  for  support. 

2.  A  wife  has  no  vested  interest  in  a  certificate  of  insurance  issued  by 

a  fraternal  order,  and  another  beneficiary  may  be  substituted  for  her 
without  her  consent;  but  if  it  appear  that  premiums  on  the  policy 
were  paid  by  her  out  of  her  personal  earnings  either  regularly  or 
>  occasionally,  a  court  will  order  that  the  amounts  so  paid  by  her  be 
returned  to  her  out  of  the  proceeds  of  the  policy. 

Victor  Heintz,  for  the  National  Union. 

Class  cfe  Luebbert,  for  Annie  Shaw. 

Carl  Phares  and  Charles  Phares,  for  Caroline  Shaw. 

Bromwell,  J. 

The  National  Union  is  a  beneficial  or  fraternal  organization 
incorporated  under  the  laws  of  Ohio,  and  subject  thereto. 

In  its  charter  or  articles  of  incorporation,  Section  3,  it  is  de- 
fined to  be — 

**A  secret  order,  formed  and  conducted  for  the  mutual  benefit 
of  its  members  and  their  families  exclusively,  pursuant  ta  such 
code  of  regulations  by  whatever  name  called,  as  may  be  adopted 
by  its  members  in  session  assembled  as  the  Senate  of  the  National 
Union." 

Also  in  Section  46,  one  of  its  purposes  is  defined  as : 

**4fe.  To  give  material  aid  to  its  members  and  their  depend- 
ents.'' 
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And  in  Section  46 : 

**To  establish  a  benefit  fund  from  which  upon  sufficient  proof 
of  the  death  of  a  beneficial  member  of  the  order,  who  has  com- 
plied with  all  of  its  lawful  requirements,  a  sum  not  exceeding 
five  thousand  dollars  shall  be  paid  to  the  husband,  wife,  orphans, 
family,  or  other  dependents  as  the  members  may  direct." 

The  existing  regulations  referred  to  in  Section  3,  above  cited, 
were  adopted  by  this  association  in  session  assembled  as  the  Sen- 
ate of  the  National  Union,  and  went  into  effect  September  1,  1892, 
which  was  prior  to  the  date  of  the  issue  of  the  certificate  in  ques- 
tion in  this  case,  and  were  to  be  known  as  **laws"  for  the  govern- 
ment of  the  order. 

In  Law  2,  Section  3,  among  the  objects  of  the  order  it  recites 
that  one  object  shall  be,  '  *  To  provide  for  the  relief  of  distressed 
members  and  their  families,-'  and  in  Law  2,  Section  5,  is  the 
provision  that : 

**  Payment  of  death  benefits  shall  only  be  made  to  the  families, 
heirs,  blood  relations,  or  persons  dependent  upon  the  member. 
Persons  are  deemed  to  be  dependent  upon  the  member,  when  they 
are  dependent  in  a  material  degree  for  support,  maintenance  or 
assistance,  and  when  the  obligation  of  the  member  to  furnish 
same  rests  ujwn  some  moral,  legal  or  equitable  gruund." 

The  provision  as  to  change  of  the  beneficiary  is  contained  in 
Law  38,  Section  4,  and  is  as  follows: 

**  Members  may,  at  any  time,  when  in  good  standing,  surren- 
der their  benefit  certificates  and  have  new  ones  issued  to  such 
beneficiary  or  beneficiaries,  allowed  by  the  laws  of  the  order,  as 
they  may  direct,  upon  the  payment  of  a  fee  of  fifty  cents;  such 
surrender  and  direction  must  be  made  in  writing,  signed  by  the 
member  desiring  to  make  such  surrender,  and  forwarded  under 
seal  of  the  council  with  the  benefit  certificate  to  the  secretary  of 
the  senate." 

The  facts  in  this  case  are  as  follows: 

Charles  G.  Shaw  was  insured  under  a  certificate  for  $1,000  in 
a  certain  council  of  the  National  Union,  a  fraternal  beneficial 
society  under  the  laws  of  Ohio,  and  died  May  13,  1909,  being  at 
the  time  of  his  death  in  good  standing  and  having  fully  complied 
with  all  of  the  requirements  of  said  society. 
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Claims  for  the  payment  of  the  amount  of  said  certificate  were 
presented  to  said  society  by  both  the  wife  and  the  mother  of  the 
decedent,  each  claiming  to  be  the  only  legal  beneficiary  there- 
under. 

The  society  being  in  doubt  as  to  the  proper  person  to  whom 
the  payment  should  be  made  filed  a  bill  of  interpleader  and  paid 
the  money  into  court. 

The  mother,  Caroline  Shaw,  admits  that  Annie  Shaw,  her 
co-defendant,  is  the  widow  of  the  insured  decedent,  and  as  to  all 
other  allegations  of  the  cross-petition  of  the  latter  files  a  general 
denial. 

And  by  way  of  cross-petition,  said  Caroline  Shaw  alleges  that 
she  is  the  mother  of  said  decedent ;  that  on  or  about  the  15th  day 
of  September,  1907,  said  Charles  G.  Shaw  applied  for  and  on 
October  3,  1907,  was  granted  a  benefit  certificate  in  said  society 
for  $1,000,  payable  upon  his  death  to  his  then  wife,  Annie  Shaw; 
that  afterwards,  owing  to  the  neglect  of  said  insured  by  his  said 
wife,  this  defendant  was  forced  to  take  him  to  her,  the  defend- 
ant's home,  where  she  provided  him  with  medical  attendance, 
nursing  and  all  the  necessaries  of  Ufe,  until  he  died  on  the  13th 
day  of  May,  1909;  that  on  January  21,  1909,  decedent  surren- 
dered said  benefit  certificate  to  said  society  and  procured  a  new 
one  to  be  issued  for  the  same  amount  but  payable  to  her,  the 
mother,  instead  of  to  Annie  Shaw,  the  wife,  as  in  the  original 
certificate. 

The  defendant,  Annie  Shaw,  widow  of  decedent,  files  a  general 
denial  to  the  cross-petition  of  Caroline  Shaw,  her  co-defendant, 
and  by  way  of  cross-petition  alleges  that  the  proceeds  of  said 
certificate  issued  to  the  decedent  dated  October  3,  1907,  was  made 
payable  to  her ;  that  decedent  died  May  13,  1909 ;  that  she  paid 
out  of  her  personal  earnings  some  of  the  assessments  and  pre- 
miums to  sustain  and  keep  said  certificates  alive;  that  decedent 
left  no  children ;  that  she  was  entirely  dependent  upon  him  for 
support  and  has  no  other  life  insurance  or  property. 

A  jury  was  waived,  and  the  cause  was  heard  upon  the  plead- 
ings, the  testimony  and  exhibits  filed. 

It  appears  that  four  certificates  were  issued  each  as  of  October 
3,  1907,  and  otherwise  identical  in  all  respects  except  as  to  the 
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name  of  the  beneficiary  and  as  to  the  names  of  the  attesting  wit- 
nesses and  the  oflBeers  of  the  senate  signing  said  certificates.  In 
their  chronological  order  these  certificates  were  as  follows : 

1.  To  Annie  Shaw,  wife,  dated  August  3,  1907. 

2.  To  Annie  Shaw,  $500,  and  Carrie  Shaw,  $500,  wife  and 
mother,  issued  May  7,  1908. 

3.  To  Catherine  Shaw,  mother,  issued  November  5,  1908. 

4.  To  Caroline  Shaw,  mother,  issued  January  21,  1909. 

It  was  testified  that  the  fourth  certificate  was  issued  to  correct 
the  error  in  the  name  of  the  mother  from  Catherine,  as  it  ap- 
peared in  the  third  certificate,  to  Caroline  as  in  the  fourth. 

It  was  proven  that  the  decedent,  between  the  issue  of  the  first 
and  fourth  certificates,  had  fallen  sick  and  for  the  purpose  of 
nursing  and  attending  to  him  his  mother  caused  him  to  take  up 
his  home  with  her,  the  wife  being  at  work  earning  her  living,  and 
not  residing  with  the  husband  after  such  removal. 

It  is  also  proven  by  the  evidence  that  the  mother  had  steady 
employment  by  which  she  maintained  herself  and  her  son,  and 
had  a  sum  of  $500  on  deposit  in  bank,  and  was  not  dependent 
upon  her  son  for  her  support. 

The  statute.  Section  3631-16  (now  9467,  new  code),  defining 

the  persons  who  may  be  made  the  beneficiaries  under  the  laws  of 

fraternal  beneficial  organizations  of  the  kind  of  the  plaintiff  or- 
ganization, is  as  follows : 

**  The  pajnnent  of  death  benefits  shall  be  confined  to  the  family, 
heirs,  relatives  by  blood,  marriage  or  legal  adoption,  affianced 
husband  or  afSanced  wife,  or  to  a  person  or  persons  dependent 
on  the  member." 

It  is  clear  that  the  mother  of  a  decedent  insured  person  would 
come  within  this  class  of  beneficiaries  as  a  relative  by  blood 
even  if  not  a  member  of  his  family  or  dependent  on  him.  So 
far,  therefore,  aa  this  statute  goes,  there  can  be  no  doubt  that 
the  defendant,  Caroline  Shaw,  as  mother  of  decedent,  would  be 
eligible  to  be  made  the  beneficiary  of  the  certificate  carried  by 
him. 

The  defendant,  Annie,  wife  of  decedent,  claims,  however,  that 
the  society  under  its  own  laws  and  its  charter  could  have  no  au- 
thority to  make  a  mother  such  a  beneficiary,  unless  she  was 
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either  a  member  of  the  family  or  dependent  upon  the  insured 
son. 

It  is  true  that  the  various  sections  of  the  charter  and  laws  of 
the  plaintiff  do  not  seem  to  be  harmonious  in  their  references  to 
the  beneficiaries,  but  inasmuch  as  the  charter  contains  an  ex- 
press provision  which  subjects  the  benefits  *'to  such  regulations, 
by  whatever  name  called''  as  might  be  adopted  by  the  senate 
of  the  order,  we  will  be  safe  in  construing  these  sections  as  the 
society  seems  to  have  done  in  Law  2,  Section  5  (cited  above),  so 
as  to  make  it  conform  most  nearly  to  the  statute,  3631-16  (cited 
above),  which  says  that  payment  may  be  made  to  blood  relations 
as  a  class,  not  limited  by  membership  in  the  family  of  nor  to 
dependence  upon  the  insured. 

The  next  question  to  be  considered  is  whether  the  certificate. 
No.  4,  making  the  mother  the  beneficiary,  is  valid. 

Defendant,  Annie  Shaw,  through  her  counsel,  claims  that  she 
had  a  vested  interest  in  the  first  certificate  which  could  not  be 
taken  away  without  her  consent,  and  cites  Insurance  Company 
V.  Penn,  4  N.  P.  (N.  S.),  p.  97.  Counsel  apparently  overlook  the 
fact  that  this  decision  was  upon  a  policy  of  insurance  issued  by 
a  regular  and  old  line  company,  and  that  no  vested  right  is  given 
to  a  beneficiary  under  the  system  of  fraternal  beneficial  societies. 

"We  have  examined  the  other  cases  cited  by  counsel  for  said 
defendant,  Annie  Shaw,  but  find  none  of  them  applicable  to  the 
present  case. 

On  the  other  hand  we  find  numerous  authorities  to  sustain  the 
contention  of  the  defendant,  Caroline. 

In  the  case  of  Y.  M.  M,  Life  Association  v.  Harrison,  23  Bull,, 
360: 

'  *  Syl.  A  member  of  an  association  for  the  purpose  of  mutual 
protection  and  relief  of  its  members  and  for  the  pa3rment  of 
stipulated  sums  of  money  to  the  families  or  heirs  of  the  deceased 
members  may  designate  his  mother  as  the  beneficiary  and  cause 
the  usual  certificate  to  be  issued  in  her  name,  and  it  is  not  essen- 
tial that  she  be  a  resident  of  the  member's  family." 

Early  v.  Early,  3  C.  C.  (N.  S.),  71,  contains  an  elaborate  con- 
sideration of  the  subject  of  fraternal  beneficial  organizations  and 
the  right  of  beneficiaries  and  of  the  authority  of  the  insured  tQ 
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substitute  new  beneficiaries  in  plaee  of  the  one  named  in  the 
original  certificate. 

Ferbroche  v.  Grand  Lodge,  81  Mo.  App.,  268: 

'*Syl.  2.  The  word  family  may  be  of  narrow  or  broad  mean- 
ing as  the  intention  of  the  parties  using  it,  or  as  the  intention  of 
the  law  in  using  it,  may  be  made  to  appear,  and  where  a  son  and 
his  wife  lived  with  his  father  being  dependent  upon  him  for 
their  support,  during  the  son's  final  illness,  and  he  took  out  a 
certificate  for  the  benefit  of  his  wife  and  father,  and  subsequently 
died  without  changing  the  relation  between  himself  and  father, 
the  father  was  a  member  of  the  family  and  is  entitled  to  his  share 
of  the  policy." 

In  this  case  the  court  decided  the  meaning  of  the  word  ''fam- 
ily" as  being  the  same  as  ** household,"  and  citing  from  Hoff- 
man V.  Grand  Lodge,  73  Mo.  App.,  47,  said  (p.  272) : 

**We  are  not  of  the  opinion  that  the  words  'or  their  families' 
should  be  construed  to  embrace  all  kindred  of  the  same  degree, 
but  the  family  therein  intended  to  be  benefited,  where  one  exists, 
is  the  family  as  understood  in  its  usual  and  ordinary  sense,  that 
is  to  such  persons  as  habitually  reside  under  one  roof  and  form, 
one  domestic  circle,  or    *    *     •" 


Starnes  v.  Belief  AssocuUion,  2  Ga.  App.,  237 : 

**Syl.  5.  The  word  'family'  used  in  the  constitution  of  a  bene- 
fit association  to  designate  the  class  to  which  the  beneficiaries 
must  belong  includes  any  relative  *  •  •  with  whom  the 
member  lives  and  by  whom  he  is  supported  and  cared  for  at  the 
time  of  his  death. 

*  *  Syl.  6.  Courts  should  construe  the  constitution  and  by-laws 
of  a  relief  association  liberally  to  effect  its  benevolent  purpose 
and  not  so  as  to  defeat  such  purpose."  See,  also,  Hosmer  v. 
Welch,  107  Mich.,  47;  Klee  v.  Klee,  93  N.  Y.  Supp.,  588. 

Manley  v.  Manley,  107  Tenn.,  191 : 

•"Syl.  The  mother,  not  the  wife,  is  entitled  to  the  death  fund 
due  on  a  certificate  issued  by  a  benefit  society  to  one  of  its  mem- 
bers after  his  marriage,  and  made  payable  to  him,  personally,  in 
the  event  of  his  total  disability,  and  to  his  mother  in  the  event 
of  his  death,  where  the  constitution  and  laws  of  the  society  do 
not  exclude  the  mother  in  express  terms  from  the  class  of  eligi- 
ble beneficiaries,  although  they  do  provide  that  ttie  beneficial  de- 
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partment  of  the  society  shall  be  established  and  maintained  to 
provide  substantial  relief  to  members  and  their  families  in  the 
event  of  death  or  total  disability. ' ' 

In  the  present  case  the  statutory  provision  in  Section  3631-16 
is  broader  than  the  law  of  the  association,  and  the  question  might 
arise  whether  the  association  may  include  any  class  of  statutory 
beneficiaries  and  by  its  law  render  then  incapable  of  claiming  the 
death  benefit.  This  question  is  answered  in  the  opinion  of  the 
court  in  Halle  et  al  v.  Grand  Lodge,  1  C.  C.  (N.  S.),  86,  as  fol- 
lows: 

**We  are  satisfied  that  while  members  of  mutual  benefit  asso- 
ciations can  not  designate  as  beneficiaries  persons  outside  the 
classes  specified  in  the  statutes  regulating  such  associations,  and 
while  such  associations  can  not  provide  for  the  payment  of  bene- 
fits to  persons  outside  the  classes  mentioned  in  the  statutes,  such 
associations  may  limit  the  payment  of  benefits  within  the  classes 
designated  by  law." 

But  this  question  does  not  arise  in  the  present  case,  as  the 
mother  is  named  as  a  beneficiary  in  both  the  statutory  enumera- 
tion and  that  of  the  association. 

I  am  of  the  opinion  that  the  defendant,  Caroline  Shaw,  is  the 
legal  beneficiary  and  entitled  to  the  fund  in  possession  of  the 
clerk  for  the  payment  of  said  certificate. 

The  cross-petition  of  the  defendant,  Annie  Shaw,  recites  that 
she  has  paid  some  of  the  assessments  and  premiums  that  were 
due  to  sustain  and  keep  said  certificate  in  force  during  the  life- 
time of  said  Charles  G.  Shaw,  out  of  her  personal  earnings. 

This  statement  is  vague  and  gives  no  information  as  to  how 
much  she  so  expended.  Nor  was  there  any  testimony  which 
would  remove  this  uncertainty.  I  am  therefore  unable  from 
either  the  cross-petition  or  the  evidence  to  ascertain  the  amount. 
If  it  could  be  arrived  at,  I  should  feet  disposed  to  direct  a  repay- 
ment to  her  out  of  the  fund  of  so  much  as  she  herself  paid  014 
of  her  earnings  in  keeping  the  certificate  alive. 

If  counsel  can  agree  upon  this  amount,  that  will  be  the  most 
satisfactory  and  simple  way  of  reaching  the  allowance.  If  not, 
I  will  be  ready  to  hear  testimony  upon  the  subject  to  enable  me 
to  determine  what  amount  said  defendant  is  entitled  to. 
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PROVISIONS  OF  THE  CRIMINAL  CODE  NOT  REPEALED  BY 
THE  NEGOTIABLE  INSTRUBiIENTS  ACT. 

Common  Pleas  Court  of  Montgomery  County. 

The  Spring  Valley  National  Bank  v.  E.  0.  Sombrs. 

Decided,  April,  1910. 

Oamhling — Promissory  Notes — Criminal  Code  and  the  Negotiaible  In- 
struments Act — Provisions  of  the  Former  not  Repealed  by  the  Lot- 
•ier^—Ijaw  Merchant— Police  Power  and  Suppression  of  Orime 
and  Fraud — Sections  8]  57,  5965  and  13069,  General  Code, 

The  negotiable  instruments  act  does  not  by  implication  repeal  Section 
69340,  providing  that  contracts  for  options  on  grain,  cornering  the 
markets,  etc.,  shall  be  held  void;  and  a  note  given  in  furtherance 
of  such  a  contract  is  not  enforcible  even  though  in  the  hands  of 
an  innocent  holder  for  value. 

Murphy  &  Eliff,  for  plaintiff. 
McKeny  &  Kline,  contra. 

Snedikeb,  J. 

In  this  case  a  jury  was  waived  and  trial  had  to  the  court. 
The  action  is  brought  to  recover  five  hundred  dollars  and  inter- 
est on  a  promissory  note  made  by  the  defendant  at  the  instance 
the  Chamberlin  Bros.  Company,  stock  brothers,  to  the  Citizens 
Savings  Bank  &  Trust  Company  of  Hamilton,  Ohio,  or  order. 

The  note  sued  upon  was  to  cover  advances  in  the  purchase 
of  futures  from  the  Chamberlin  Bros.  Company,  and  was  by 
said  bank  endorsed  without  recourse  in  blank;  and  thereupon 
the  Chamberlin  Bros.  Compapy  sold  the  note  to  the  Miami  Valley 
National  Bank,  and  it  was  then  transferred  to  plaintiff,  which 
acquired  it  in  due  course  and  in  good  faith  without  any  knowl- 
edge of  the  consideration  therefor. 

-  Defendant  denies  liability  on  the  ground  (fourth  defense)  that 
the  note  is  void  for  the  reason  that  at  the  time  of  its  execution 
and  delivery,  defendant  and  the  Chamberlin  Bros.  Company  were 
engaged  in  certain  unlawful  dealings,  to-wit:  Purchase  of 
options,  by  defendant,  from  the  said  the  Chamberlin  Bros.  Co. 
and  purchase  and  sale  of  grain  on  margin  without  intent  on  the 
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part  of  either  the  defendant  or  the  said  the  Chamberlin  Bros. 
Co.  to  make  actual  purchase  or  delivery  of  said  commodity  at 
any  time.  And  it  was  in  these  transactions  that  it  is  claimed  by 
defendant  that  the  note  passed  between  himself  and  the  Chamber- 
lin Bros.  Co. 

Sy  way  of  reply,  plaintiff  denies  each  and  every  allegation 
set  forth  in  the  answer  not  admitted  in  the  petition. 

The  evidence  showed  very  conclusively  that  the  note  was  given 
for  the  purpose  claimed  by  the  defendant.  Plaintiff  admits  in 
its  brief  that  if  Section  4269,  Kevised  Statutes  (5965  (Jeneral 
Code),  applicable  to  such  a  transaction  is  still  in  force,  that  it 
must  fail.  The  plaintiff's  contention  is  that  the  act  of  April  17, 
1902,  does  and  was  intended  to  cover  all  questions  arising  with 
reference  to  negotiable  paper  of  every  character ;  and  that  by  its 
enactment  all  other  acts  of  the  Legislature  are  implidly  repealed, 
including  Sections  4269  and  6934a,  Revised  Statutes  (13069, 
General  Code).  The  defendant,  however,  insists  that  notwith- 
standing this  act,  familiarly  known  as  the  negotiable  instru- 
ments code,  Sections  4269  and  6934a,  are  in  full  force  and  effect. 

Section  4269,  which  is  part  of  an  act  entitled  **an  act  for  the 
prevention  of  gaming,''  passed  March  12,  1831,  reads  as  fol- 
lows : 

**A11  promises,  agreements,  notes,  bills,  bonds,  or  other  con- 
tracts, mortgages  or  other  securities,  when  the  whole,  or  any 
part  of  the  consideration  of  such  promise,  agreement,  conveyance, 
or  security  is  for  money  or  other  valuable  thing  whatsoever,  won 
or  lost,  laid,  staked,  or  betted,  at  or  upon  any  game,  of  any  kind, 
or  under  any  denomination  or  name  whatsoever,  or  upon  any 
horse  race  or  cock  fight,  sport  or  pastime,  or  on  any  wager,  or 
for  the  repayment  of  money  lent  or  advanced  at  the  time  of  any 
game,  play,  bet  or  wager,  for  the  purpose  of  being  laid,  betted, 
staked  or  wagered,  shall  be  absolutely  void,  and  of  no  effect." 

Section  6934a,  which  is  a  supplement  to  Section  6934  of  the 
Revised  Statutes,  which  last  act  was  passed  April  15,  1857,  and 
is  entitled  **to  amend  an  act  more  effectually  to  prevent 
gambling,"  is  in  these  words: 

-''  [Contracts  for  Options  on  Orain;    Cornering  the  Market, 
etc.]  That  whoever  contracts  to  have  or  give  to  himself  or  an- 
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other  the  option  to  sell  or  buy,  at  a  future  time,  any  grain,  or 
other  commodity,  stock  of  any  railroad  or  other  company,  or 
forestalls  the  market  by  spreading  false  rumors  to  influence  the 
price  of  commodities  therein,  or  corners  the  market,  or  at- 
tempts to  do  so  in  relation  to  any  such  commodities,  shall  be 
fined  not  less  than  twenty,  nor  more  than  five  hundred  dollars, 
or  confined  in  the  county  jail  not  exceeding  six  months,  or  both ; 
and  all  contracts  made  in  violation  of  this  section,  shall  be  con- 
sidered gambling  contracts,  and  shall  be  void;  provided,  that 
the  provisions  of  this  law  shall  only  be  held  to  mean  and  apply 
to  such  contracts,  where  the  intent  of  the  parties  thereto  is  that 
there  shall  not  be  a  delivery  of  the  commodity  sold  but  only  a 
payment  of  differences  by  the  parties  losing  upon  the  rise  or 
fall  of  the  market." 

The  act  relating  to  negotiable  instruments  generally  was  passed 
April  17, 1902,  and  is  entitled  **an  act  to  establish  a  law  uniform 
with  the  laws  of  other  states  on  negotiable  instruments.'* 

Pertinent  to  the  controversy  between  these  parties  are  the 
following  sections: 

''Section  3172a;,  Revised  Statutes  (8757,  General  Code).  [What 
constitutes  a  holder  in  due  course.]  A  holder  in  due  course 
is  a  holder  who  has  taken  the  instrument  under  the  following 
conditions: 

1.  That  it  is  complete  and  regular  upon  its  face. 

2.  That  he  became  the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  has  been  previously  dishonored,  if 
such  was  the  fact. 

3.  That  he  took  it  in  good  faith  and  for  value. 

4.  That  at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the  title  of 
the  person  negotiating  it." 

''Section  31736,  Revised  Statutes  (8162,  General  Code). 
[Rights  of  holder  in  due  course,]  A  holder  in  due  course  holds 
the  instrument  free  from  any  defect  of  title  of  prior  parties, 
and  free  from  defenses  available  to  prior  parties,  among  them- 
selves, and  may  enforce  payment  of  the  instrument  for  the  full 
amount  thereof  against  all  parties  liable  thereon. 

" Section  3173c,  Revised  Statutes  (8173,  General  Code).  [When 
subject  to  original  defenses.]  In  the  hands  of  any  holder  other 
than  a  holder  in  due  course,  a  negotiable  instrument  is  subject  to 
the  same  defenses  as  if  it  were  non-negotiable.  But  a  holder  who 
derives  his  title  through  a  holder  in  due  course,  and  who  is  not 
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himself  a  party  to  any  fraud  or  illegality  affecting  the  instru- 
ment, has  all  the  rights  of  such  former  holder  in  respect  of  all 
parties  prior  to  the  latter. 

''Section  3173d,  Revised  Statutes  (8174,  General  Code).  [Who 
deemed  holder  in  due  course.]  Every  holder  is  deemed  prima 
facie  to  be  a  holder  in  due  course;"     •     •     • 

''Section  3178e,  Revised  Statutes  (8300,  General  Code).  [Law 
merchant;  when  governs.]  In  any  case  not  provided  for  in  this 
chapter,  the  rules  of  law  merchant  shall  govern.'' 

It  does  not  appear  anywhere  in  this  act  that  Sections  4269 
and  6934a  are  specifically  repealed  thereby. 

Does  it  impliedly  do  so? 

Two  lines  of  authorities  on  this  question  present  themselves  to 
the  court  for  consideration.  In  a  similar  case,  in  the  17  Appeal 
Cases,  Dist.  of  Columbia,  p.  283,  Wirt  v.  Stuhhlefield,  the  court 
says  : 

"It  is  dilBScult  conceive,  if  we  bear  in  mind  the  object  and 
policy  intended  to  be  promoted  by,  as  well  as  the  entire  scope 
and  express  provisions  of,  the  'negotiable  instrument  law,'  that 
the  framers  of  that  act  ever  intended  to  save  and  preserve  unre- 
pealed, as  part  of  the  law  governing  negotiable  instruments,  the 
old  English  statutes  of  16  Car.  2,  and  9  Anne,  against  gaming. 
On  the  contrary,  it  was  most  clearly  among  the  objects  and  pur- 
poses of  that  act,  to  get  rid  of  all  such  impediments  and  hin- 
drances to  the  circulation  of  negotiable  instruments  as  had  been 
created  by  those  old  statutes,  and  to  embody  the  entire  law  upon 
the  subject,  as  far  as  practicable,  into  one  well  digested  and  con- 
sistent act.  It  is  true,  as  a  general  rule,  that  where  there  are 
two  acts  on  the  same  subject,  the  rule  is  to  give  effect  to  both,  if 
it  can  consistently  be  done.  'But  if  the  two  are  repugnant  in 
any  of  their  provisions,  the  latter  act,  without  any  repealing 
clause,  operates  to  the  extent  of  repugnancy  as  a  repeal  of  the 
first;  and  even  where  two  acts  are  not  in  express  terms  repug- 
nant, yet  if  the  latter  act  covers  the  whole  subject  of  the  first, 
and  embraces  new  provisions,  plainly  showing  that  it  was  in- 
tended as. a  substitute  for  the  first  act,  it  will  operate  as  a  re- 
peal of  that  act'  (Davies  v.  Fairhairn,  3  How.,  636;  United 
States  V.  Tj/nen,  11  Wall.,  88,  92).  It  is  quite  clear  that  the  act 
of  Congress  was  intended  to  cover  the  whole  subject  of  negotia- 
ble instruments  as  far  as  it  could  be  done  by  statute ;  and  there- 
fore to  exclude  the  operation  and  effect  of  former  statutes  like 
those  of  Charles  and  Anne.     But  there  is  manifest  inconsistency 
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or  repugnancy,  as  we  have  shown,  between  the  effect  and  opera- 
tion of  those  old  English  statutes,  so  far  as  they  affect  negotiable 
instruments,  and  the  provisions  and  policy  of  the  'negotiable 
instrument  law'  of  Congress;  and  this  construction  of  the  lat- 
ter act  is  strongly  fortified  by  the  general  provision  of  that  act 
which  declares,  that  *  in  any  case  not  provided  for  in  this  act  the 
rules  of  the  law  merchant  shall  govern.'  We  know  that  no  such 
prohibition  or  nullity  as  that  declared  in  the  old  statutes  against 
gaming  has  any  recognition  in  the  law  merchant.  The  law  mer- 
chant is  a  system  of  commercial  law  founded  upon  the  most  lib- 
eral and  enlarged  customs  and  usages,  for  the  promotion  of 
trade,  and  which  is  applied  for  the  decision  of  the  causes  of  mer- 
chants, by  such  general  rules  as  obtain  in  all  commercial  coun- 
tries, and  is,  therefore,  wholly  inconsistent  with  the  gaming 
statutes ;  and  it  applies  often  even  in  matters  relating  to  domes- 
tic trade,  as,  for  instance,  with  regard  to  the  drawing,  the  ac- 
ceptance, and  the  transfer  of  inland  bills  of  exchange  (i  Black. 
Com.,  173).  And  since  the  Statute  3  and  4  Anne,  Ch.  9,  promis- 
sory notes,  when  indorsed,  are  placed  upon  the  same  footing  of 
inland  bills  of  exchange,  if  they  were  not  so  before  that  statute. 
**We  are  clearly  of  opinion  that  the  British  Statutes  of  16 
Car.  2,  Ch.  8,  and  9  Anne,  Ch.  14,  against  gaming,  so  far  as  they 
might  or  would,  if  in  force,  affect  the  validity  of  the  negotiable 
instruments  embraced  by  the  act  of  Congress,  are  inconsistent 
with  the  provisions  of  the  latter  act,  and  they  are,  therefore,  to 
the  extent  that  they  are  so  inconsistent  or  repugnant  to  the  act 
of  Congress,  repealed,  and  no  longer,  as  to  negotiable  instru- 
ments, in  force  in  this  district." 

In  a  concurring  opinion  in  the  114  Appellate  Division,  New 
York  Supreme  Court  Reports,  p.  554,  case  of  ScMesinger  v. 
Kelley,  Laughlin,  Judge,  expresses  the  same  view  in  this  lan- 
guage: 

*'It  is,  I  think,  evident  that  the  purpose  of  the  commission 
representing  the  various  states  of  the  Union  in  preparing  the 
draft  of  the  negotiable  instruments  law,  and  of  the  various 
Legislatures  in  enacting  it,  will  be  thwarted  if  Section  96  is  to 
receive  the  construction  that  even  as  against  bona  fide  holders  in 
due  course  for  value  the  maker  of  the  note  may  successfully  de- 
fend upon  the  ground  that  in  the  inception  of  the  note  some  local 
law  was  violated.  •  •  •  Of  course  a  person  taking  negotia- 
ble paper  must  determine  at  his  peril  whether  or  not  it  has  had 
an  inception,  but  having  ascertained  that  fact,  I  think  it  was 
the  purpose  and  intent  of  the  Legislature  to  relieve  him  from 
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any  latent  infirmity,  as  by  a  discount  at  a  usurious  rate  of  inter- 
est at  its  inception,  or  other  analogous-latent  infirmities." 

In  191  N.  Y.,  p.  75,  Schlesinger  v.  Lehmaier,  the  court  says: 

**Iil  the  negotiable  instruments  law  it  is  expressly  provided 
that  a  holder,  who  becomes  such  before  maturity  in  good  faith 
and  for  value  without  notice  of  any  infirmity,  holds  the  same 
'free  from  any  defect  of  title  of  prior  parties  and  free  from  de- 
fenses available  to  prior  parties  among  themselves,  and  may 
enforce  the  payment  of  the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  thereon.'  Here  we  have  the 
legislative  intent  expressed  in  clear  and  unmistakable  language. 
It  establishes  a  just  and  proper  rule  which  protects  the  bank  in 
making  purchases  of  commercial  paper  in  good  faith  before  ma- 
turity, for  value  and  without  notice  of  infirmity.  But  where 
it  purchases  with  actual  knowledge  of  the  infirmity,  or  defect 
or  knowledge  of  such  facts  that  its  action  in  taking  the  instru- 
ment amounted  to  bad  faith,  it  is  not  protected."  See  also  47 
Miscellaneous  N.  Y.  Reports,  p.  415 ;  149  Federal  Reporter,  818. 

These  different  authorities  in  themselves  furnishing  reasons 
for  the  opinion  held  by  the  respective  courts,  are  the  plaintiiff 's 
view  of  this  case. 

As  quoted,  the  general  provisions  contained  in  Section  3178e 
incorporate  the  law  merchant  as  applicable  in  a  case  not  specifi- 
cally provided  for.    By  the  law  merchant — 

**  Stock  jobbing  contracts,  that  is  to  say,  agreements  for  the 
sale  or  transfer  of  stocks  made  by  a  person  who  is  not  the  owner 
of  the  stock  at  the  time  the  contract  is  made  and  not  authorized 
by  any  person  to  sell  the  same,  are  declared  void;  they  are  in 
substance  wagering  contracts.  And  hence  as  between  the  im- 
mediate parties,  bills  and  notes  founded  on  the  transaction,  are 
also  void.  But  where  the  statute  does  not  annul  all  such  se- 
curities, they  are  valid  in  the  hands  of  a  bona  fide  holder,  who 
takes  them  for  value  and  before  maturity."  Edwards  on  Bills 
and  Promissory  Notes,  351 ;  19  Eng,  Common  Law  Rep.,  p.  20. 

We  recognize  the  value  of  the  opinions  of  the  courts  so  far 
quoted,  and  the  force  of  the  application  of  the  law  merchant 
under  the  provision  of  Section  3178e,  but  there  is  a  contrary  view 
taken  by  some  courts,  who  therefore  sustain  the  contention  of 
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the  defendant.     These  are  entitled  to  our  careful  review  and  con- 
sideration. 

In  the  case  of  Oeorge  Alexander  <&  Co.  v.  Hazelrigg,  97  South- 
western Reporter,  p.  353,  the  Court  of  Appeals  of  Kentucky,  in 
considering  a  like  case,  in  the  body  of  the  opinion,  uses  this  lan- 
guage : 

**The  real  question  to  be  determined  is  whether  a  negotiable 
note  executed  for  money  lost  on  a  bet  or  wager  can  be  success- 
fully defended,  when  owned  and  held  by  an  innocent  purchaser 
for  value  without  notice  of  the  infirmity  or  illegal  consideration 
of  the  note.  As  we  understand  the  appellant's  position,  he  con- 
cedes that  prior  to  the  passage  and  the  taking  effect  of  the  negoti- 
able instruments  act,  referred  to,  such  a  note  could  be  success- 
fully defended  in  the  hands  of  an  innocent  purchaser ;  but  since 
that  act  took  effect  he  contends  that  all  laws  inconsistent  with  that 
act  stood  repealed.  He  claims  that  under  Section  57  the  ques- 
tion of  consideration  can  not  be  inquired  into  as  against  the 
holder  in  due  course.    He  takes  the  paper  free  from  defenses.*' 

And  in  support  of  this  position  we  are  referred  to  the  case 
of  Wirt  V.  Stubblefkld,  17  App.  D.  C,  283.  In  that  case  it  was 
held  that  the  section,  the  same  as  Section  57  referred  to  above, 
changed  the  law  of  the  District  of  Columbia,  as  to  a  note  given 
for  a  gambling  debt  in  the  hands  of  a  holder  in  due  course,  the 
court  saying:  (here  the  court  quotes  the  language  of  the  deci- 
sion of  the  Court  of  Appeals  in  D.  C.  already  incorporated  in  this 
opinion.)  , 

*'It  has  been  the  policy  of  this  state  to  suppress  gaming,  and 
the  statutes  making  gaming  contracts  void  are  founded  upon  what 
the  Legislature  has  for  many  years  deemed  to  be  sound  public 
policy.  It  is  inconceivable  that  the  General  Assembly,  in  the 
passage  of  the  act  of  1904  for  the*  protection  of  innocent  holders 
of  negotiable  instruments,  intended  to  or  did  repeal  Section  1955, 
Ky.  St.,  1903,  which  declares  all  gaming  contracts  void.  In  ou^ 
opinion,  the  disappointment  now  and  then  of  an  innocent  holder 
of  a  negotiable  instrument  would  not  be  as  hurtful  and  injurious 
to  the  best  interests  of  the  state  as  the  removal  of  the  ban  from 
gaming  contracts." 

Mr.  Daniel  in  his  work  on  Negotiable  Instruments  (Section 
197)  says:  ^  '       , 
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'*The  bona  fide  holder  for  value,  who  has  received  the  paper 
in  the  usual  course  of  business,  is  unaffected  by  the  fact  that  it 
originated  in  an  illegal  consideration,  without  any  distinction  be- 
tween cases  of  illegality  founded  in  moral  crime  or  turpitude, 
which  are  termed  mala  in  se,  and  those  founded  in  positive  statu- 
tory prohibition,  which  are  termed  mala  prohibita.  The  law  ex- 
tends this  peculiar  protection  to  negotiable  instruments,  because 
it  would  seriously  embarass  mercantile  transactions  to  expose 
the  trader  to  the  consequences  of  having  a  bill  or  note  passed 
to  him  impeached  for  some  covert  defect.  There  is,  however,  one 
exception  to  this  rule — that  when  a  statute,  expressly  or  by  neces- 
sary implication,  declares  the  instrument  absolutely  void,  it 
gathers  no  vitality  by  its  circulation  in  respect  to  the  parties 
executing  it." 

In  the  case  of  Sondheim  v.  OUbert,  117  Ind.,  71  (18  N.  E., 
687;  5  L.  R.  A.,  432),  reported  in  10  Am.  St.  Eep.,  at  page  23, 
the  court  said: 

**In  order,  therefore,  to  uphold  a  judgment  which  invalidates 
commercial  paper  in  the  hands  of  innocent  holders,  such  as  plaint- 
iffs are  conceded  to  be,  it  is  essential  that  a  statute  should  be 
shown  governing  the  case,  which  in  direct  terms  declares  that 
transactions  such  as  those  here  involved  are  unlawful,  and  that 
notes  given  under  circumstances  exhibited  by  the  facts  in  this 
case  are  absolutely  void.  The  principle  may  be  considered  as  well 
established  that  when  a  statute  in  express  terms  pronounces  con- 
tracts, bills,  securities,  and  the  like,  resulting  from  or  growing 
out  of  wagering  or  gambling  transactions,  which  are  prohibited 
by  statute,  absolutely  void,  no  recovery  can  be  had  thereon ;  and 
the  doctrine  that  transactions  which  a  statute  in  direct  terms  de- 
clares to  be  unlawful  can  not  acquire  validity  by  the  transfer  of 
commercial  paper  based  thereon,  which  is  also  under  direct  legis- 
lative denunciation,  is  fully  supported  by  authorities.*' 

The  authorities  are  referred  to,  and  the  court  continues : 
**In  such  a  case,  the  note  will  be  declared  void  m  the  hands  of 
an  innocent  holder.*'    In  the  case  of  Bohon's  Assignee  v.  Brown, 
etc.,  101  Ky.,  355  (41  S.  W.,  275;    38  L.  R.  A.,  503;   72  Am. 
St.  Rep.,  420),  the  court  said: 

*  *  In  the  case  of  Cochran  v.  German  Insurance  Bank,  9  Ky.  Law 
Rep.,  196,  the  Superior  Court  held  that  *a  bill  or  note  based  upon 
a  gambling  consideration  is  absolutely  void,  and  the  drawer  or 
maker  is  not  bound  to  even  an  innocent  holder. '    And  in  the  case 
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of  Farmers'  and  Drovers'  Bank  of  Louisville  v.  Unser,  13  Ky. 
Lew  Rep.,  966,  the  court  says:  *The  whole  current  of  authority 
is  that  the  obligor  may  insist  upon  the  illegality  of  the  contract 
of  consideration,  notwithstanding  the  note  is  in  the  hands  of  an 
innocent  holder  for  value,  in  all  those  cases  in  which  he  can 
point  to  an  express  declaration  of  the  Legislature  that  such  an 
illegality  makes  the  contract  void.'  " 

On  the  same  subject,  in  the  case  of  Lawson  et  al  \.  the  First 
National  Bank  of  Fulton,  102  Southwestern  Reporter,  p.  324, 
the  same  court  says : 

**The  statute  makes  such  notes  void.  It  is  of  a  police  nature, 
intended  to  prevent  imposition  and  fraud.  The  negotiable  instru- 
ments act  does  not  repeal  this  statute  in  terms  nor  does  it  by 
necessary  implication.  It  has  never  been  the  policy  of  the  courte 
to  extend  the  doctrine  of  implied  repeals  further  than  the  evi- 
dent purpose  of  the  last  legislation  required.  The  negotiable 
instruments  statute  is  a  most  comprehensive  piece  of  legislation. 
It  goes  into  minutest  detail  in  dealing  with  the  subjects  embraced 
by  it.  The  whole  scope  of  it  is  shown  to  be  the  dealing  with  com- 
mercial paper,  so  as  to  protect  innocent  purchasers  of  such  against 
mere  defenses  available  as  between  the  original  parties.  It  gives 
such  paper  currency,  free  from  original  defenses.  But  it  only 
applies  to  paper  that  might  have  been  obligatory  between  the  par- 
ties. But,  where  the  parties  were  never  bound,  because  the  law 
made  the  note  void,  as  contrary  to  public  policy  as  expressed  in 
the  statutes,  the  negotiable  instruments  act  does  not  apply,  and 
ought  not  to.  The  prevention  of  crime  is  of  more  importance 
than  the  fostering  of  commerce.  The  later  act  should  read  in 
view  of  its  purposes,  and  not  as  intending  to  repeal  other  stat- 
utes passed  in  the  exercise  of  the  police  power  of  the  state  to 
suppress  crime  and  fraud." 

In  the  dissenting  opinion,  in  the  case  of  Schlesinger  v.  Gil- 
hooly,  189  N.  Y.,  33,  Chief  Justice  CuUen,  says: 

*'I  shall  not  discuss  at  any  len>gth  the  effect  of  the  negotiable 
instruments  law  (L.  1897,  ch.  612,  Sec.  96).  I  think  that  under 
well-settled  principles  of  statutory  construction  we  can  not  con- 
strue its  general  language  as  repealing  the  provisions  of  the 
usury,  gaming  and  lottery  laws,  which  render  obligations  given 
on  such  considerations  absolutely  void.  The  negotiable  instru- 
ments law  applies  only  to  commercial  paper,  and  the  effect  of 
the  usury  and  gaming  statutes,  like  that  relating  to  patent  rights. 
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is  to  withdraw  notes  given  on  such  considerations  from  the  do- 
main of  negotiable  instruments. ' ' 

The  good  sense  and  sound  reasoning  of  the  last  three  noted 
authorities  appeal  to  us  very  strongly.  In  this  contention  it  must 
be  remembered  that  Section  6934a,  which  especially  applies  to 
contracts  of  the  character  here  sued  upon,  relates  to  the  pre- 
vention of  gambling,  is  intended  for  that  particular  purpose  and 
is  a  part  of  the  criminal  code  of  this  state.  The  negotiable  in- 
struments law  is  intended  to  promote  uniformity  of  law  as  to 
negotiable  instruments,  and  is  a  part  of  the  civil  code  of  the 
state.  This  section  and  this  act  may  not  be  said,  therefore,  to 
relate  to  the  same  subject  and  are  not  enacted  for  the  same  pur- 
pose. In  the  case  of  People,  Respondent,  v.  Andreas  Burtleson, 
Appellant,  14  Utah,  p.  258,  the  court  says : 

**  Where  two  statutes  do  not  relate  to  the  same  subject,  and  are 
not  enacted  for  the  same  purpose,  they  are  not  repugnant  to  each 
other." 

In  the  ease  of  United  States  v.  Claflin,  in  the  97  United  States 
Supreme  Court  Reports,  p.  546,  the  court  holds: 

'*In  the  absence  of  any  repealing  clause,  it  is,  however,  neces- 
sary to  the  implication  of  a  repeal  that  the  objects  of  the  two 
statutes  are  the  same.  If  they  are  not,  both  statutes  will  stand, 
though  they  refer  to  the  same  subject." 

In  the  case  of  The  Chesapeake  &  Ohio  Railway  Company  v. 
Hoard  et  al,  the  Supreme  Court  of  Appeals  of  West  Virginia 
holds: 

''A  statute  general  in  its  terms  and  without  negative  words 
will  not  be  construed  to  repeal  by  implication  the  particular 
provisions  of  a  former  statute  which  are  spejcial  in  their  applica- 
tion to  a  particular  case,  or  class  of  cases,  unless  the  repugnancy 
be  so  glaring  and  irreconcilable  as  to  indicate  the  legislative  in- 
tent to  repeal." 


In  Leuns'  Sutherland  StcUutory  Construction,  Vol.  1,  at  page 
469,  we  find : 

'*When  there  is  a  difference  in  the  whole  purview  of  two  stat- 
utes apparently  relating  to  the  same  subject,  the  former  is  not 
repealed." 
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In  Ohio  there  are  .no  common  law  crimes.  All  crimes  are  de- 
clared such  by  statutory  enactment.  The  state  must  reserve  to 
itself,  and  the  Legislature  must  be  held  to  have  intended  to  so  re- 
serve  the  right  to  differ  with  other  states  as  to  its  criminal  code 
which  may  grow  from  the  peculiar  necessities  of  the  people  in  this 
particular  state. 

Whatever  may  be  found  in  a  section  of  the  criminal  law  and 
therefore  deemed  by  the  Legislature  as  necessary  to  make  the 
criminal  code  effective,  is  an  inseparable  part  thereof. 

Having  found  it  necessary  for  a  proper  enforcement  of  the 
criminal  act  to  declare  all  gambling  contracts  void,  the  Legisla- 
ture should  not  be  construed  to  have  impliedly  intended  to  make 
its  criminal  section  non-effective  by  the  enactment  of  a  general 
civil  provision  relating  to  any  such  contract. 

Our  view,  after  a  full  and  careful  consideration  of  all  the 
foregoing  authorities,  is  that  the  negotiable  instruments  law  does 
not  repeal  Section  6934a,  whatever  may  be  construed  to  be  its 
effect  upon  4269  of  the  Revised  Statutes. 

Believing  Section  6934a  to  be  in  full  force  and  effect,  our  find- 
ing must  be  for  the  defendant.  Let  an  entry  be  drawn  accord- 
ingly. 


RIGHT-OF-WAY  BY  PRESCRIPTION. 

Common  Pleas  Court  of  Licking  County. 

LiNSLEY  H.  Bounds  and  Charles  D.  Bounds  v.  Robert  White 

AND  Wayne  Fickle. 

Decided,  1909. 

Easement  for  a  Wau — Use  of  Way  Not  Adverse  and  Right  to  Use  Can 
Not  he  Claimed  hy  Prescriptiony  When — Burden  of  Proof  as  to  Char- 
Oder  of  Use. 

A  claim  of  a  right-of-way  by  prescription  over  the  lands  of  another 
will  not  be  upheld  where  it  appears  that  the  way  was  enclosed  by 
gates,  and  the  owner  of  the  land  complained  when  the  gates  were 
left  open  and  threatened  to  shut  them  up  permanently  if  care  was 
not  taken  to  close  them,  and  the  alleged  way  was  not  a  well  de- 
fined track,  but  a  number  of  tracks  spread  over  a  width  of  seventy 


492  LICKING  COUNTY  COMMON  PLEAS. 

Bounds  V.  White.  [YoL  IX,  N.  S. 

feet.    The  use  of  such  a  way  is  by  license  or  permission,  and  such 
use  may  be  enjoined  by  the  owner  of  the  lands  traversed. 

Kibler  &  Killer^  for  plaintiffs. 
Smythe  i&  Smythe,  contra. 

Seward,  J.  (orally). 

This  is  a  petition  for  an  injunction.  Plaintiffs  say  that  they 
are  the  owners  in  fee  simple  and  are  in  possession  of  a  farm 
containing  two  hundred  and  thirty-four  acres,  situate  in  Union 
and  Licking  townships,  in  said  county  of  Licking,  extending  on 
the  south  to  the  Licking  reservoir;  that  the  defendants  are  the 
keepers  and  proprietors  of  a  tent  saloon  for  the  retailing  of  beer 
and  other  drinks  on  a  small  portion  of  land  owned  by  the  heirs 
at  law  of  one  Evan  Pickle,  deceased,  extending  out  into  said 
reservoir,  but  which  does  not  immediately  abut  upon  the  lands 
of  said  plaintiffs;  that  for  two  months  or  more  they  have  been 
engaged  in  the  saloon  business  at  said  place,  and  to  enable  them 
to  keep  up  their  supply  of  beer  and  other  liquors  they  have 
been  in  the  habit  of  wagoning  the  same  across  plaintiffs'  said 
lands,  sometimes  going  through  plaintiffs'  lands  at  night  and 
later  by  day,  so  that  their  trespass  upon  plaintiffs'  lands  have 
become  frequent  and  continually  annoying  to  plaintiffs,  and  to 
their  injury  and  irreparable  damage;  that  the  plaintiffs  have 
frequently  forbidden  the  defendants  from  going  over  their  lands 
with  the  wagons  containing  their  supplies  of  said  beer,  etc.,  but 
without  avail,  and  they  persist  in  so  doing;  that  the  defend- 
ants have  no  right-of-way  over  the  lands  of  plaintiffs  for  such 
or  any  other  purpose;  that  plaintiffs  are  without  remedy  save 
in  a  court  of  equity,  and  are  wholly  unable  by  the  ordinary 
process  of  the  law  to  prevent  the  defendants  from  so  trespassing 
upon  the  lands  of  plaintiffs,  and  that  said  trespasses  are  contin- 
uous and  persistent ;  and  they  ask  that  an  injunction  be  granted 
against  the  defendants  from  passing  over  their  lands  with  their 
commodity. 

A  motion  has  been  interposed  to  dissolve  this  temporary  re- 
straining order  which  was  granted  by  the  court,  for  the  reason 
that  the  facts  stated  in  the  petition  do  not  constitute  a  cause  of 
action  (which  is  in  the  nature  of  a  demurrer),  and  for  the  fur- 
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ther  reason  that  the  facts  stated  in  the  petition  are  not  tnie. 
The  testimony  is  principally  in  the  nature  of  afSdavits,  and  the 
afBdavits  are  carbon  copies,  mostly.    One  of  them  reads : 

''Solomon  Holtsberry,  being  sworn,  says  that  he  is  well  ac- 
quainted with  the  premises  of  Lindley  H.  Bounds  and  Charles 
D.  Bounds,  described  in  plaintiffs'  petition,  and  also  with  the 
lands  now  owned  by  the  heirs  of  Evan  Fickle,  deceased,  and  all 
of  said  Fickle  lands.  That  he  has  resided  in  the  vicinity  of 
said  lands  for  the  period  of  sixty-five  years  or  more,  and  has 
known  the  same  for  that  length  of  time;  that  for  more  than 
twenty-one  years  last  past  there  has  been  an  open  and  well-de- 
fined road  or  way  pleading  from  the  public  road  through  and 
across  said  lands  of  Lindsley  and  Charles  Bounds  to  said  Fickle 
tract  of  land  now  owned  by  said  heirs  at  law  of  Evan  Fickle, 
William  Holtsberry  and  Wayne  Fickle;  that  said  road  or  way 
has  been  continuously  open  and  publicly  used  as  a  road  or  way 
by  any  one  desiring  to  travel  the  same,  and  especially  by  the 
families  of  William  Holtsberry,  Wayne  Fickle  and  Evan  Fickle 
for  forty-five  years  and  more  last  past  to  the  knowledge  of 
aflSant ;  that  there  is  no  other  inlet  or  outlet  to  said  lands  of  said 
Fickles  other  than  said  road,  and  the  same  has  been  exclusively 
used  by  said  Holtsberry  and  Fickle  families  as  an  inlet  and 
outlet  for  said  term  of  forty-five  years ;  that  said  road  is  open, 
in  public  use  and  is  well  worn  and  distinguishable,  as  much  so 
as  any  other  country  road,  and  has  been  so  to  affiant's  knowledge 
for  said  term  of  forty-five  years  last  past." 

There  are  a  number  of  afBdavits  to  the  same  import  in  rela- 
tion to  the  use  of  that  way.  The  testimony  on  the  part  of  the 
defendants  shows  that  there  are  gates  maintained  at  the  entrance 
to  the  road- way  over  the  Bounds  lands,  and  gates  at  the  outlet  of 
the  right-of-way  into  the  Fickle  lands;  that  those  gates  have 
been  maintained  for  a  number  of  years.  The  testimony  con- 
clusively shows  to  the  court  that  this  has  been  a  right-of-way  for 
these  people  over  that  land  for  a  great  number  of  years,  I 
presume  first,  before  Bounds  became  the  owner  of  the  land,  by 
consent  of  the  then  owner  of  the  land.  Bounds  has  owned  the 
land  since  1851,  as  the  court  recollects  the  testimony,  or  some- 
wheres  along  there,  and  sometimes  the  gates  were  left  open; 
and  Mr.  Bounds  talked  to  the  Fickles  about  the  matter,  and  told 
them  that  if  they  didn't  keep  the  gates  shut  he  would  fasten 
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them  up,  that  they  permitted  his  stock  to  get  out,  and  he  wanted 
the  gates  kept  closed. 

The  evidence  further  shows  that  after  they  enter  these  gates 
there  is  no  well-defined  track  which  constitutes  this  right-of-way. 
The  plaintiffs'  testimony  tends  to  show  that  at  times  there 
were  mud  holes  in  the  right-of-way,  and  they  drove  around, 
but  the  testimony  is  clear  that  the  road  or  tracks  at  places  is 
seventy-five  feet  wide — different  tracks  traveled  over  by  these 
people — and  they  claim  a  right  now,  by  prescription,  to  travel 
over  this  land. 

The  court  does  not  think  there  is  any  such  well-defined  track 
as  would  give  them  a  clear  right  to  pass  over  this  land  that  the 
court  decree  to  them.  The  court  is  cited  by  the  plaintiffs  to  the 
case  in  the  56th  Ohio  State  Reports,  and  it  is  similar  to  this 
case  in  many  respects,  but  the  Supreme  Court,  in  passing  upon 
this  question  at  page  172  say: 

"But  it  is  not  material  on  which  ground  we  regard  a  right 
to  an  easement  by  prescription  rests,  whether. on  that  of  a  grant 
presumed  from  lapse  of  time,  or  from  the  justice  and  policy 
of  protecting  one  who  has  long  used  and  enjoyed  a  right  in  the 
character  of  owner,  the  practical  result  is  the  same;  the  party 
so  using  and  enjoying  the  easement  is  adjudged  as  possessing 
the  right  in  connection  with  his  land  as  an  incident  thereto. 

**The  substance  then  of  a  title  by  prescription,  whether  it 
relate  to  the  land  or  an  easement  in  it,  is  the  use  and  enjoyment 
of  the  land,  or  the  easement,  for  the  requisite  period  as  an 
owner.  No  inquiry  beyond  this  is  required.  The  establishment 
of  the  claim,  however,  necessarily  requires  proof  that  the  use 
was  adverse  to  the  real  owner,  and  under  a  claim  of  right. 
Without  such  proof  one  could  not  be  said  to  possess  or  use  as 
an  owner.  Nor  would  the  claim  be  consistent  with  a  case  where 
the  possession  is  taken  and  held  under  the  license  or  permission 
of  the  real  owner." 

The  court  thinks  this  was  held  under  the  license  and  permission 
of  Mr.  Bounds,  and  the  burden  is  upon  the  mover  in  this  case  to 
establish  the  contrary. 

The  court  thinks  this  motion  is  not  well  taken,  and  it  will  be 
overruled,  with  exceptions. 

I  had  intended  to  refer  to  this  case  in  the  2d  C.  C.  Rep.,  but 
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I  don't  know  that  it  is  necessary.    It  is  to  the  same  effect.    It 
is  the  case  of  Young  v.  Spangler.    I  read  from  page  551 : 

'  *  In  the  next  place,  the  use  and  enjoyment  of  what  is  claimed 
must  have  been  adverse,  under  claim  of  right,  exclusive,  con- 
tinuous, uninterrupted,''  etc. 

That  is  a  plain,  common  principle  of  law  that  is  well  recog- 
nized, and  the  court  thinks  that  this  was  not  an  adverse  use.  It 
was  used  in  common  by  both  of  these  parties. 

The  court  thinSs  the  motion  not  well  taken  and  it  will  be 
overruled  with  exceptions. 


VAUDTTY  OP  A  BEQUEST  FOR  A  PUBLIC  SCHOOL 

BUILDINC. 

Common  Pleas  Ck>urt  of  Union  County. 

Rockwell  et  al  v.  Blaney  bt  al. 

Decided,  January  3,  1910. 
■ 
Bchools  and  School  Districts — De  Facto  Board  of  Educatiotir'-OjJU^  of 

the  Board-^Bequest  for  a  Public  School  Building — Character  of 

Such  a  Bequest — Who  Constitute  the  Cestui  que  Trust — Section 

997& — Unconstitutionality  of  a  Law  for  the  Creation  of  a  Special 

School  District. 

1.  A  school  district  created  by  special  act  of  the  General  Assembly,  Is 

a  de  facto  district  and  the  board  of  education  elected  therein  and 
acting  as  such  is  a  de  facto  board. 

2.  A  de  facto  board  of  education  may  accept  a  bequest  made  to  it  by 

will  for  school  purposes  under  authority  of  Section  3975,  Revised 
Statutes. 

3.  A  bequest  to  a  board  of  education  for  school  purposes  is  a  trust  for 

charity,  and  should  be  liberally  construed  to  the  end  that  the  inten- 
tion of  the  doner  may  be  carried  out. 

4.  A  bequest  to  a  board  of  education  "for  the  purpose  of  erecting  a  pub- 

lic school  building  in  and  for  the  benefit  of  said  school  district" 
is  a  bequest  in  which  the  people  of  that  district  are  the  cestui  que 
trust, 

5.  No  trust  will  fall  for  the  want  of  a  trustee. 

Thomas  E.  Powell  and  E.  W,  Potter,  for  plaintiffs. 
J.  L.  Cameron  and  Frank  Bollinger,  for  defendants. 
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Duncan,  J. 

The  plaintiffs  are  the  next  of  kin  and  heirs  at  law  of  one  Sam- 
uel Ryan,  who  died  testate,  June  27,  1905,  leaving  no  issue  of 
his  body  or  adopted  child  or  legal  representatives  of  either,  and 
this  suit  is  brought  by  them  for  the  construction  of  the  follow- 
ing item  of  said  will,  viz. : 

**Item  6.  The  residue  of  my  property,  both  real  and  per- 
sonal, I  give,  devise  and  bequeath  to  the  board  of  education  of 
Jerome  special  school  district,  which  district  hes  in  Union  and 
Delaware  counties,  for  the  purpose  of  erecting  or  contributing  in 
the  erection  of,  a  public  school  building  in  and  for  the  benefit  of 
said  school  district,  provided,  and  this  devise  and  bequest  is  made 
upon  the  express  condition  that  my  friends,  William  L.  Blaney 
and  A.  Lee  Seeley,  shall  be  members  of  a  committee  to  supervise 
the  erection  of  and  payment  for  such  said  school  building." 

The  said  Jerome  special  school  district  was  created  by  special 
act  of  the  General  Assembly  passed  March  15,  1898,  found  in  93 
0.  L.  at  page  456,  and  though  never  declared  unconstitutional 
by  any  court,  it  may  be  considered  as  such  in  aid  of  this  dis- 
cussion in  view  of  the  recent  holdings  of  our  Supreme  Court  in' 
respect  to  like  legislation.  State,  ex  rel,  v.  Spellmire  et  al,  67 
0.  S.,  77. 

This  will  was  executed  May  1st,  1905,  and  the  testator  died 
June  27,  following.  On  June  28th,  1906,  a  new  district  was 
formed  under  the  general  laws  out  of  the  same  territory,  compris- 
ing the  old  district  as  it  stood  at  the  time  this  will  was  executed, 
with  the  exception  of  about  seventeen  acres  on  which  one  fam- 
ily resided  was  not  included,  and  has  since  been  organized  un- 
der the  name  *' Jerome  special  school  district,"  and  the  board 
of  education  elected  therein  was  declared  the  successor  of  the 
old  board  with  all  its  rights  and  responsibilities,  and  has  had  the 
control  and  management  of  the  schools  thereof,  and  their  finances 
from  that  to  the  present  time  and  is  now  here  claiming  said  be- 
quest. 

In  the  meantime,  from  the  formation  and  organization  of 
the  district  under  the  special  act,  the  board  then  in  control  con- 
ducted the  schools  therein,  levied  the  taxes,  hired  and  paid  the 
teachers,  and  did  all  other  things  necessary  and  proper  in  the 
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premises  in  relation  thereto.  At  the  time  of  the  execution  of  the 
will  there  was  one  school  house  in  the  Delaware  county  part  of 
the  district  and  two  in  the  Union  county  part,  and  it  was  neces- 
sary to  use  a  rented  room  in  addition,  and  altogether  there  were 
four  primary  schools,  one  intermediate  and  one  high  school. 
The  testator  resided  near  the  center  of  the  district  and  knew 
these  facts  and  the  need  of  another  building  to  accommodate 
the  schools.  The  executors  of  the  will  are  William  L.  Blaney 
and  A.  Lee  Seeley,  mentioned  in  said  item  6,  and  are  willing  to 
act  on  a  committee  for  the  erection  of  the  building  thus  pro- 
vided for. 

It  is  not  contended  that  a  board  of  education  of  a  legally  con- 
stituted district  has  no  capacity  to  accept  a  bequest  made  to  it 
by  will,  under  authority  of  Section  3975,  Revised  Statutes, 
but  the  question  submitted  here  is  whether  there  was  a  compe- 
tent trustee  to  take  or  any  cestui  que  trust  to  benefit  under  the 
peculiar  facts  of  this  case. 

This  board  of  education,  whether  under  the  special  act  or  the 
general  law,  was  nothing  more  than  an  agent  of  the  state  for 
the  education  of  its  youth  and  whether  that  agent  was  properly 
appointed  or  not,  and  whether  or  not  the  district  over  which 
it  exercised  jurisdiction  was  properly  created,  was  a  matter  be- 
tween the  state  and  this  board,  and  can  not  be  called  in  ques- 
tion collaterally.  State  v.  Ailing,  12  0.,  16,  20;  Ex  Parte 
Strang,  21  0.  S.,  610;  State  v.  Gardner,  54  0.  S.,  24. 

Conceding  that  this  special  act  was  unconstitutional,  though 
not  declared  so,  the  district  was  a  de  facto  district,  and  the 
board  conducting  the  schools  therein  was  a  de  facto  board. 
This  is  necessarily  so  as  to  all  arms  and  branches  of  the  govern- 
ment. To  hold  otherwise  w^ould  be  to  reduce  government  to 
anarchy  without  warning  and  without  protection  by  one  fell 
swoop.     Says  Judge  Spear  in  State  v.  Gardner,  supra: 

**It  seems  to  be  conceded  that,  on  grounds  of  public  policy, 
one  occupying  an  existing  de  jure  oflBce  should  be  regarded  as 
an  officer  de  facto,  although  his  appointment  thereto  is  pursuant 
to  an  unconstitutional  statute.  Does  any  reason  exist  why  the 
same  public  policy  will  not  require  that  one  occupying,  with 
general  acceptance,  an  office  which  the  General  Assembly  has 
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power  to  create,  should  likewise  be  adjudged  an  officer  de  facto, 
although  in  the  exercise  of  the  powers  by  the  assembly,  constitu- 
tional requirements  have  not  been  observed  t" 

A  fortiori,  when  for  many  years  previous  identical  legislation 
had  been  held  constitutional  by  our  Supreme  Court?  See  State, 
ex  rel,  v.  Shearer  et  al,  46  0.  S.,  275.  The  suspension  of  the 
order  of  ouster  by  our  Supreme  Court  ia  Staie,  ex  rel,  v.  Beacom 
et  al,  66  0.  S.,  491,  508,  and  in  State,  ex  rel,  v.  Spellmire  et  al, 
67  0.  S.,  77,  90,  could  have  been  granted  upon  no  other  theory 
than  that  the  government  was  a  de  facto  government  and  its 
officers  de  facto  officers. 

Trusts  created  by  gift  in  the  interest  or  promotion  of  educa- 
tion are  recognized  everywhere  as  trusts  for  charity.  Bispham's 
Equity  (4th  Ed.)  Sections  119  and  120;  Pomeroy's  Equity 
Jurisprudence  (3d  Ed.),  Section  1023;  Trustees  Mclntire,  etc.,  v. 
ZanesvUle  Mfg,  Co,  et  al,  9  0.,  203;  ZanesvUle  Mfg.  Co,  v. 
Zanesv'lle,  20  0.,  483;  John  Mclntire' s  Adm's  et  al  v.  Zanes- 
vUle, 17  O.  S.,  352;  Oerke,  Treas.,  et  al  v.  Purcell,  25  0,  S.,  229; 
Davis  V.  Barnstable  et  al,  154  Mass.,  224;  Sears  et  al,  Adm's,,  v. 
Chapman  et  al,  158  Mass.,  400;  Skinner  v.  Harrison  Twp,,  116 
Ind.,  139  (2  L.  R.  A.,  137) ;  Crerar  et  al  v.  WiUiams  et  al,  145 
111.,  625  (21  L.  R.  A.,  454) ;  Wehster  et  al,  Exr's,  v.  Wiggin  et 
al,  19  R.  I.,  73  (28  L.  R.  A.,  510) ;  Dodge  v.  Williams,  46  Wis., 
70;  De  Camp  v.  Dobbins,  29  N.  J.  Eq.,  36;  Clement  v.  Hyde, 
50  Vt.,  716;  Birchard  v.  Scott,  39  Conn.,  63;  Russell  v.  AUen, 
107  U.  S.,  163 ;  and  many  other  cases  and  in  many  other  states. 

Trusts  for  charity  are  subject  to  the  American  cy  pres  doc- 
trine, a  rule  of  property  in  this  state,  which  allows  them  to  be 
liberally  construed  and  operated  to  the  end  that  the  intention  of 
the  donor  may  be  carried  out,  when  impossible  or  impracticable 
to  the  letter,  as  near  as  can  be  done  under  all  the  circumstances. 
They  are  highly  favored  by  the  law  and  should  receive  such  con- 
struction as  will  tend  to  preserve  rather  than  destroy  them. 
Trustees  Mclntire,  etc.,  v.  ZanesvUle  Mfg,  Co.  et  al,  9  0.,  203; 
ZanesvUle  Mfg.  Co,  v.  ZanesvUle,  20  0.,  483;  Landis  et  al,  Exr% 
V.  Wooden  et  al,  1  0.  S.,  160;  MUler  v.  Teachout,  2A  O.  S.,  525; 
Board  of  Education,  etc.,  v.  Ladd,  Adm,,  26  0.  S.,  210;  Treas. 


NISI  PRIUS  REPORTS— NEW  SERIES.  499 

1910.]  Rockwell  v.  Blaney. 

Tract.  Soc.  et  al  v.  Atwater  et  al,  30  0.  S.,  77.  See  also  Skinner 
V.  Harrison  Twp.,  116  Ind.,  139  (2  L.  R.  A.,  137). 

Now,  approaching  the  construction  of  this  item  of  the  will  with 
this  understanding,  it  is  clear  that  the  intention  of  the  testator 
was  not  to  give  this  part  of  his  estate  to  the  board  of  education 
for  its  benefit  or  for  the  benefit  of  the  school  district  as  an  entity. 
Though  the  purpose  stated  is  the  ''erection  of  a  public  school 
building  in  and. for  the  benefit  of  said  school  district,"  the  mean- 
ing of  this  phrase  must  be  reached  not  only  by  considering  the 
words  used,  but  a^  well  the  scheme  provided  by  the  state  for  the 
education  of  its  youth  and  the  facts  and  circumstances  existing 
at  the  time  the  will  was  executed  in  reference  to  said  district  and 
the  need  of  another  building  therein  for  school  purposes.  As 
already  stated,  a  board  of  education  is  an  agent  of  the  state  to 
exercise  a  public  function,  that  of  controlling  and  conducting 
the  schools  for  the  district,  that  is  all,  and  the  so-called  district  is 
nothing  more  than  the  territory  over  which  this  jurisdiction  ex- 
tends. The  exercise  of  this  jurisdiction  affects  the  people  direct 
and  is  solely  for  their  benefit.  It  does  not  touch  the  land,  except 
to  tax  it  as  a  means  of  revenue,  which  is  incidental  to  the  pri- 
mary purpose  of  conducting  the  schools.  The  land  has  the 
burdens  and  the  people  the  benefits.  So,  while  the  use  of  this 
bequest  may  lighten  the  burdens  of  the  land,  it  operates  no  less 
a  benefit  to  the  people.  To  my  mind  the  ** district"  was  referred 
to  by  the  testator  as  a  means  of  designating  the  objects  of  his 
bounty,  and  the  ''board  of  education"  as  a  means  or  instru- 
mentality by  which  his  bequest  might  be  given  effect.  Why 
then  are  not  the  people  within  the  territory  of  this  district  the 
real  cestui  que  tru^t  of  this  bequest?  This  conclusion  would 
certainly  follow.  In  point  is  Board  of  Education,  etc,  v.  Ladd, 
Admr.,  et  al,  26  0.  S.,  210,  and  Atty,-Oen.  v.  Briggs,  164  Mass., 
561. 

And  it  is  as  equally  certain  within  the  reasoning  of  this  rule 
that  any  change  or  even  complete  extinguishment  of  the  dis- 
trict would  not  defeat  the  trust  or  interfere  with  its  validity  or 
taking  effect.  John  Mclntire's  Admrs,,  et  al  v.  ZanesvUle,  17 
0.  S.,  352;  Board  of  Education,  etc.,  v.  Ladd,  Admr.,  et  al,  26 
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0.  S.,  210;  Atty.-Oen.  v.  Briggs,  164  Mass.,  561;  John  v.  Smith, 
Excr,,  30  Or.,  494. 

Having  found  the  real  cestui  que  trust  of  this  bequest,  it  mat^ 
ters  not  whether  a  competent  trustee,  or  any  at  all,  was  named  to 
administer  the  trust.  A  trust  never  fails  for  the  want  of  a 
trustee,  for  it  is  within  the  general  equity  powers  of  a  court  of 
chancery  to  appoint  one  where  that  is  all  that  is  necessary  to  be 
done  to  make  the  trust  operative.  And  the  rule  is  so  elastic  that 
it  permits  a  trustee  named  to  acquire  capacity  to  take  by  subse- 
quent incorporation  (Trustees  Mclniire,  etc.,  v.  ZanesvUle  Mfg. 
Co.  et  al,  9  0.,  203 ;  Landis  et  cU,  Excrs.,  v.  Wooden  et  al,  1  O. 
S.,  160;  Williams  et  al  v.  Presb.  Soc.  et  al,  1  O.  S.,  478;  Somers 
V.  Cyrenius,  39  0.  S.,  29;  John  v.  Smith,  Excr.,  30  Or.,  494; 
Sears  et  al,  Admrs.,  v.  Chapm/in  et  al,  158  Mass.,  400;  Skinner 
v.  Harrison  Twp.,  116  Ind.,  139  [2  L.  R.  A.,  137] ;  Sailors'  Snug 
Harbor,  28  U.  S.,  3 ;  Rtcssell  v.  Allen,  107  U.  S.,  163 ;  and  many 
other  cases  and  many  other  states).  So,  whether  the  board  un- 
der the  special  act  had  capacity  to  take  the  bequest  makes  no 
difference.  The  bequest  is  valid  in  either  event.  The  present 
board  has  capacity,  and  whether  as  successor  of  the  old  board,  or 
under  the  statute,  or  both,  is  exercising  the  sole  jurisdiction  ap- 
propriate to  the  end  sought  to  be  accomplished  by  this  item  of 
the  will,  and  is  entitled  to  administer  this  trust. 

Entertaining  these  views,  I  hold  the  bequest  valid  for  the  bene- 
fit of  the  people  of  said  district,  and  that  the  present  board  of 
education  may  take  the  same  for  use  in  the  erection  of  or  in  con- 
tributing to  erect  a  public  school  building  in  said  district  under 
the  condition  named  in  said  item  6. 

Exceptions ;  bond  in  case  of  appeal,  $300. 
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C01XAT£RAL  ATTACK  ON  A  JUDGMENT. 

Common  Pleas  Court  of  Licking  County. 

The  Mechanics  Building  &  Loan  Company  v.  Eliza 

Whitehead  et  al. 

Decided,  April  Term,  1909. 

Judgments — Jurisdiction  of  the  Court  Rendering  Can  Not  he  Collaterally 
Attached  or  the  Judgment  Impeached,  When — Title  Quieted  Against 
the  Claims  of  Minors, 

Where  the  record  of  the  probate  court  discloses  that,  in  a  proceeding 
brought  by  an  administrator  to  sell  property  to  pay  debts,  the  court 
found  that  "the  other  defendants,"  which  included  certain  minors 
"have  been  legally  served  with  summons,"  said  minors  will  not 
be  permitted  in  a  subsequent  action  in  foreclosure,  brought  against 
the  purchaser  at  the  administrator's  sale,  to  deny  that  the  probate 
court  obtained  jurisdiction  over  them  or  to  assert  rights  as  tenants 
in  common  in  the  premises. 

J.  V,  Hillard  and  Bohhins  Hunter,  for  plaintiflF. 
Smythe  &  Smythe,  contra. 

Nicholas,  J. 

This  case  is  for  hearing  upon  the  pleading  which  the  plaintiff 
has  christened  as  his  supplemental  petition,  and  the  answer  of 
B.  G.  Smythe,  as  guardian  ad  litem  of  the  minor  heirs  of  Minor  H. 
Kramer,  deceased. 

The  original  petition  filed  in  the  case  is  for  the  foreclosure  of 
a  mortgage  upon  certain  premises  and  for  judgment  secured  by 
the  same  upon  a  claim  of  the  plaintiff  against  the  defendant, 
Eliza  Kramer. 

This  so-called  supplemental  petition  alleges  that  the  minor 
heirs  of  Minor  H.  Kramer,  deceased,  who  are  represented  in 
this  proceeding  by  a  guardian  ad  litem,  make  certain  claims  of 
interest  or  right  in  the  premises  upon  which  is  secured  the  mort- 
gage interest  of  this  plaintiff,  and  attempts  to  set  out  the  claim 
of  rights  to  these  minors,  and  asks  that  a  guardian  be  ap- 
pointed for  them,  which  has  already  been  done,  and  that  they 
be  required,  through  their  guardian  ad  litem,  to  set  up  by  answer 
their  claims  of  rights  in  said  premises. 
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B.  G.  Smythe,  their  guardian  ad  litem,  in  compliance  with 
the  order  of  the  court,  files  an  answer  for  his  infant  defendants, 
in  which  he  claims  that  they  are  tenants  in  common  and  the  sole 
owners  of  the  premises  in  controversy;  that  the  defendant, 
Eliza  Whitehead,  at  the  time  she  executed  the  mortgage  described 
in  the  plaintiff's  petition,  had  no  interest  in  said  estate  other 
than  a  dower  interest,  as  widow  of  Minor  H.  Kramer,  and  that 
she  therefore  had  no  right  to  execute  a  mortgage  on  said  prem- 
ises beyond  her  dower  interest  therein. 

In  the  statement  of  the  case  it  is  disclosed  to  the  court  that  the 
true  controversy  between  these  parties  is  as  follows : 

That  at  the  time  of  the  death  of  Minor  H.  Kramer,  the  hus- 
band of  Eliza  Whitehead,  and  the  father  of  these  infant  defend- 
ants, he  left  the  property  in  question  as  his  sole  realty;  that  a 
proceeding  was  begun  in  the  Probate  Court  of  Licking  County  to 
sell  said  property  to  pay  his  debts,  liens  on  said  premises,  and 
expenses  of  administration ;  that  at  said  sale  Eliza  Whitehead,  his 
widow,  became  the  purchaser  thereof,  but  it  is  claimed  by  these 
infant  defendants  that  they  were  not  properly  served  with  pro- 
cess in  that  proceeding  and  that  therefore  said  sale  was  illegal 
and  void  and  their  rights  in  said  premises  are  still  subsisting. 

This  state  of  facts  raises  the  single  question  as  to  whether  or 
not  this  court  in  this  collateral  proceeding  may  treat  the  judg- 
ment of  the  probate  court  in  the  former  proceeding  as  void. 

We  think  the  adjudicated  cases  in  Ohio  settle  this  question 
conclusively,  although  it  has  vexed  the  courts  elsewhere  for  many 
years,  and  there  is  lack  of  uniformity  on  the  subject. 

Our  Supreme  Court  in  the  case  of  Kearney  v.  Buttles,  de- 
cided in  the  1st  0.  S.,  at  page  369,  held  in  a  similar  case  that: 

**  Where  it  appears  affirmatively  that  minor  defendants  have 
not  been  served  with  process,  a  decree  purporting  to  determine 
the  rights  of  such  minors  is  void." 

Again,  in  the  13th  O.  S.,  at  page  446,  the  case  of  CaUen  v. 
Ellison,  our  Supreme  Court  say  that: 

**  Where  the  record  of  a  judgment  of  court  of  common  pleas 
showed  that  the  defendants  by  C,  their  attorney,  came  into  court 
and  by  virtue  of  his  power  of  attorney  filed  in  that  court  con- 
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fessed  judgment  for  the  defendants  for  the  sum  of,"  etc.,  **it 
was  sought  in  a  collateral  proceeding  to  show  that  the  only  power 
of  attorney  among  the  papers  in  the  case  and  which  was  marked 
with  the  proper  number  of  the  case  did  not  appear  to  be  signed 
by  some  of  the  defendants,  and  that  such  defendants  were  at  the 
time  married  women,  and  thereby  to  show  that  the  judgment 
was  rendered  without  jurisdiction  and  void.  Held:  That  evi- 
dence of  such  facts  could  not  be  received  to  impeach  the  validity 
and  effect  of  the  judgment." 

Again,  in  the  case  of  Hammond  v.  Davenport,  reported  in  the 
16th  0.  S.,  at  page  177,  the  court,  on  page  181,  say : 

*'The  question  has  given  rise  to  much  discussion  and  con- 
trariety of  opinion  elsewhere,  and  has  never  been  definitely 
settled  by  authoritative  adjudication  on  the  exact  point  in  this 
state.  It  has  been  settled  in  this  state,  in  respect  to  domestic 
judgments  of  courts  of  general  jurisdiction,  that  where  it  ap- 
pears from  the  record  that  the  court  has  positively  found  the 
fact  or  facts  on  which  its  jurisdiction  legally  rests,  the  jurisdic- 
tion may  not  afterwards  be  collaterally  questioned;  though  the 
judgment  may  be  or  may  have  been  violated  when  attacked  in 
a  direct  proceeding  for  that  purpose,  it  is  not  and  may  not  be 
shown  collaterally  to  be  void ;  on  the  other  hand,  it  has  been  de- 
cided that  where  it  affirmatively  appears  in  the  record  that  the 
defendant  was  not  served  with  process  or  otherwise  legally  noti- 
fied, the  judgment  is  void." 

I  especially  desire  to  call  the  attention  of  counsel  to  the  re- 
marks of  Judge  Gholson  in  the  above  cited  case  of  Gallon  v. 
Ellison,  13  0.  S.,  446,  for  in  that  opinion  Judge  Gholson  dis- 
cusses substantially  every  phase  of  this  proposition. 

Now,  what  does  the  record  of  the  probate  court  disclose  in  the 
proceeding  had  before  it  when  this  property  was  sold  by  the  ad- 
ministrator of  Minor  H.  Kramer  to  this  defendant,  Eliza  White- 
head? After  enumerating  personally  all  the  defendants  save 
these  minors,  the  court  finds  that  "the  other  defendants,"  which 
include  these  minors,  *'have  been  legally  served  by  summons." 
This  is  such  a  finding  as  is  referred  to  by  all  the  authorities  to 
which  I  have  called ,  attention  and  in  which  the  courts  of  this 
state  have  uniformily  held  can  not  be  attacked  collaterally. 
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Therefore,  I  conclude  that  these  minor  defendants  are  con- 
cluded, so  far  as  this  case  is  concerned,  by  the  finding  of  the  pro- 
bate court,  and  they  can  not  be  permitted  in  this  proceeding,  by 
reason  of  this  claim,  to  interfere  with  the  progress  of  this  suit. 
The  purchaser  of  the  property  described  in  the  petition  is  there- 
fore entitled  to  have  his  title  thereto  quieted  ai  to  these  minor 
defendants.    Exceptions  will  be  noted. 


GOMPENSATiON  TO  LAND  OWN£R  ON  ACCOUNT  OF  THE 

OPENING  or  A  NEW  ROAD. 

Court  of  Insolvency  of  Hamilton  County. 

In  re  Establishment  op  a  County  Road  in  Sycamore 

Township. 

Decided,  April  12,  1910. 

County  Roads — Damages  to  Land  Owners  Where  Land  is  Taken  and 
to  Residue — Appeal  from  the  Action  of  Viewers— Meaning  of  the 
Word  ''Owner''— Sections  4642,  4645,  4646  and  4647. 

1.  The  statutes  give  no  authority  to  road  viewers  to  assess  damages  to 

where  no  part  of  the  abutting  owner's  land  has  been  included  in 
the  proposed  road,  and  having  no  power  in  the  premises  it  follows 
that  an  appeal  will  not  lie  from  the  refusal  of  the  viewers  to  make 
an  assessment  of  damages  under  such  circumstances. 

2.  For  the  same  reason  the  bar  specified  in  Section  4647  is  not  opera- 

tive against  an  owner  who  filed  his  application  for  damages  at  a 
time  when  it  was  supposed  that  some  portion  of  his  land  would 
be  taken  for  the  road. 

Alfred  Bettman,  Assistant  Prosecuting  Attorney,  for  the  mo- 
tion. 

W,  A,  Hicks,  contra. 

Warner,  J. 

Heard  on  motion  to  dismiss  the  appeal  of  James  P.  Ferris. 
The  petition  for  this  road  indicated  that  certain  land  of  the 
appellant  would  be  taken  in  establishing  and  laying  out  the 
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road.  Notice  was  therefore  given  appellant  as  required  by  Sec- 
tion 4645,  Revised  Statutes,  and  he  duly  filed  with  the  viewers 
his  written  application  for  compensation  and  damages  as  re- 
quired by  Section  4647,  Revised  Statutes.  Said  application  of 
appellant  claimed  a  certain  amount  for  land  taken,'  and  other 
amounts  for  damages  to  his  remaining  lands. 

When  the  view  was  made,  and  the  said  road  surveyed  and  es- 
tablished, it  was  found  that  no  part  of  the  appellant's  land  was 
included  within  the  limits  of  said  road,  but  that  it  ran  along  the 
line  of  his  lands  for  a  considerable  distance,  making  the  said 
land  abut  on  the  road.  Upon  this  state  of  facts  the  viewers 
properly  ignored  the  claim  of  appellant  for  compensation  for 
land  actually  taken.  They  also  refused  to  allow  the  appellant  any 
amount  whatever  as  damages  to  his  land  arising  by  reason  of 
the  establishment  and  construction  of  this  road.  Prom  this  last 
refusal  of  said  viewers  an  appeal  has  been  taken  and  perfected 
in  this  court.    Can  it  be  maintained  ? 

The  question  presented  is  one  of  remedy,  and  involves  a  con- 
struction of  the  statutes  relating  to  the  establishment  of  county 
roads  and  appeals  in  road  cases.  If  said  statutes  provide  a 
remedy  in  cases  of  this  sort  the  appeal  must  be  sustained,  but  if 
they  do  not  contemplate  such  a  proceeding  the  motion  must  be 
granted,  and  the  appellant  remitted  to  his  action  for  damages  in 
the  proper  forum,  if  any  legal  damages  should  result  to  his 
land  by  reason  of  the  construction  of  this  road. 

The  authority  and  duty  of  the  viewers  in  relation  to  the  assess- 
ment and  awarding  of  compensation  and  damages  in  road  cases 
is  found  in  Sections  4642,  4646  and  4647,  Revised  Statutes. 

Section  4642,  after  providing  for  the  appointment  of  viewers, 
declares  that  they  **  shall  also  be  a  jury  to  assess  and  determine 
the  compensation  to  be  paid  in  money  for  the  properties  sought 
to  be  appropriated,  without  deduction  for  benefit  to  any  prop- 
erty of  the  owner,  and  to  assess  and  determine  how  much  less 
valuable,  if  any,  the  land  or  premises  from  which  such  appropria- 
tion may  be  taken,  will  be  rendered  by  the  opening  and  construc- 
tion of  the  road.*' 

Section  4646,  in  prescribing  the  duties  of  the  viewers,  provides 
that  they  shall  ''also,  as  a  jury,  discharge  the  duties  required 
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of  them  in  Section  4642,  and  assess  and  detertnine  the  damages 
sustained  by  any  person  through  whose  premises  the  road  is  pro- 
posed to  be  established." 
Section  4647  is  as  follows: 

'*But  the  viewers  shall  not  be  required  to  assess  or  award  dam- 
ages or  compensation  to  any  person  except  minors,  idiots,  or 
lunatics,  in  consequence  of  the  opening  of  the  road,  unless  the 
owner  or  his  agent,  having  notice  as  provided  in  Section  4645  of 
the  application  and  proceedings  by  which  his  property  is  sought 
to  be  appropriated  or  may  be  injured,  shall  have  filed  a  written 
application  with  the  viewers,  giving  a  description  of  the  premises 
on  which  damages  or  compensation  is  claimed;  and  all  applica- 
tions for  damages  shall  be  barred  unless  they  be  presented  as  pro- 
vided for  by  this  chapter. 


M 


The  provisions  of  Section  4642  quoted  above  are  exactly  the 
same  as  those  of  the  original  act  for  opening  roads  and  highways 
passed  January  27,  1853.    Swan  dk  Critchfield,  1289. 

The  above  quotation  from  Section  4646  in  said  original  act  was 
as  follows : 

'*And  also  as  a  jury  discharge  the  duties  required  of  them  by 
the  fourth  section  (now  Section  4642)  of  this  act.  And  the  said 
viewers  shall,  in  addition  to  their  duties  as  viewers,  also  at  the 
same  time  assess  and  determine  the  damages  sustained  by  any 
person  or  persons  through  whose  premises  the  said  road  is  pro- 
posed to  be  established." 

By  subsequent  revisions  and  amendments  this  original  act  has 
been  changed  to  read  as  in  Section  4646.  I  think  the  proper  con- 
struction of  this  last  mentioned  section  is  to  enlarge  the  scope  of 
the  duties  of  the  viewers  prescribed  in  Section  4642  to  the  ex- 
tent of  assessing  damages  to  the  residue  of  the  land  where  a  part 
is  taken,  which  damages  are  not  clearly  permitted  by  the  terms  of 
Section  4642,  although  they  would  seem  to  be  fairly  implied. 

Construing,  therefore,  these  sections  together,  it  seems  very 
clear  that  they  contemplate  two  elements  or  principles  of  com- 
pensation consisting  of,  first,  the  value  of  property  physically 
taken,  and  second,  damages  to  the  residue,  and  there  does  not  ap- 
pear to  be  any  authority  given  to  the  viewers  in  these  two  sec- 
tions to  assess  only  damages  to  land  where  these  two  elements 
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do  not  co-exist.  That  these  two  elements  of  compensation  for 
land  taken  and  damages  to  the  residue  thereof,  do  not  co-exist  in 
this  case  is  not  controverted.  I  think  therefore  that  the  viewers 
had  no  authority  to  assess  damages  to  the  land  of  applicant  abut- 
ting on  said  road,  and  properly  ignored  his  claim.  It  follows 
logically  that  the  viewers  having  acted  within  the  law  in  ignoring 
the  claim  of  appellant  for  want  of  statutory  authority  to  con- 
sider the  same,  that  the  statute  giving  an  appeal  to  this  court 
to  determine  amount  of  compensation  and  damages  would  not 
apply.  It  is  only  where  a  claim  is  within  the  authority  of  the 
viewers  to  consider,  and  upon  which  they  may  pass,  that  an  ap- 
peal lies. 

For  a  like  reason  the  bar  specified  <in  Section  4647  is  not  opera- 
tive against  the  appellant.  He  filed  his  claim  with  the  viewers, 
upon  notice,  when  it  appeared  that  some  portion  of  his  land 
would  be  taken,  but  when  this  turned  out  not  to  be  the  fact  the 
giving  of  notice,  and  the  filing  of  the  claim,  became  inoperative, 
and  without  legal  significance  in  the  case.  The  several  sections 
of  the  statute  in  referring  to  the  *' owner"  whom  the  proceedings 
aflfect  describe  such  ** owner"  as  one  ''through  whose  land  the 
road  is  proposed  to  be  established"  and  entirely  omits  any  refer- 
ence to  any  owner  of  abutting  lands.  If  the  General  Assembly 
had  intended  to  include  persons  like  the  appellant,  owning  only 
abutting  lands,  among  those  who  might  claim  damages  a  single 
sentence  would  have  made  it  clear,  and  the  failure  to  do  this, 
there  being  many  instances  where  this  situation  was  likely  to 
occur,  confirms  the  opinion  that  no  such  intention  existed. 

Motion  granted. 
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AS  TO  CHANGES  IN  ATTKMPTED  ACCEPTANCE  OF 

A  CONTRACT. 

Superior  Court  of  Cincinnati,  General  Term. 

A.  E.  Smith  &  Company  v.  H.  B.  Shanks  and  S.  H.  Phillips.. 
Pabtnebs  as  Shanks,  Phillips  &  Company.  • 

Decided,  April  20,  1908. 

Contracts  of  Bale  and  Purchase — Variance  in  Acceptance  which  was  not 
Material—Reasonable  Time  to  Fulfill  under  Existing  Conditions, 

A  contract  for  a  quantity  of  salt  to  be  shipped  to  the  plaintiflis  at  Mem- 
phis was  not  varied  or  qualified  in  its  acceptance  by  the  request 
that  the  salt  be  shipped  to  W  at  Memphis  instead  of  the  plaintifb, 
where  no  change  was  made  as  to  the  parties  to  the  contract  or 
their  liability,  and  business  reasons  for  the  request  were  glyen. 

C.  B.  Matthews  and  Howard  Ferris,  for  plaintiff  in  error. 
Paxton,  Warrington  &  Seasongood,  contra. 

HopPHEiMER,  J. ;  Spiegel,  J.,  and  Shattuck,  J.,  concur. 

The  action  below  was  for  damages  for  breach  of  contract. 
Plaintiffs  in  error  were  defendants  below  and  defendants  in 
error  plaintiffs  below. 

The  cause  was  submitted  to  the  court  (a  jury  having  been 
waived)  and  in  due  course  judgment  was  rendered  for  plaintiffs 
below  (defendants  in  error),  for  the  amount  claimed,  seventeen 
hundred  dollars  and  interest. 

Plaintiffs  in  error  seek  to  reverse  said  judgment,  and  it  is 
contended  that  the  court  erred  with  reference  to  its  conclusions 
as  to  what  constituted  the  terms  of  the  contract,  the  construction 
of  the  contract;  and  further,  that  the  verdict  or  judgment  of 
the  court  was  against  the  weight  of  the  evidence. 

Upon  reviewing  all  the  correspondence  and  the  evidence  in  the 
case  we  agree  with  the  court  below  that  on  May  23, 1899,  the  con- 
tract was  made,  notwithstanding  the  words,  "see  letter  today" 
in  the  telegram,  together  with  the  request  contained  in  the  letter 
that  salt  be  shipped  to  Williams  of  Memphis.     The  request  as 

♦  Affirmed  by  the  Supreme  Court  without  opinion,  81  Ohio  St.,  — . 
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made  did  not  inject  any  new  term,  nor  was  it  a  counter  offer.  It 
was  in  effect  the  asking  of  a  business  favor,  a  request  on  an  im- 
material matter,  and  did  not  vary  the  offer.  See  1  Page  on  Con- 
tracts, p.  79,  and  cases  cited. 

Of  course,  where  an  attempted  acceptance  varies  the  terms 
of  the  offer  as  to  some  material  matter,  or  where  the  acceptance 
is  qualified,  there  can  be  no  contract,  for  it  is  elementary  that 
the  offer  must  be  accepted  in  the  precise  terms  as  made. 

In  the  case  at  bar  it  will  be  noted  the  request  to  ship  to  Wil- 
liams of  Memphis  instead  of  plaintiffs  at  Memphis  made  no 
change  in  the  place  of  delivery,  nor  did  it  change  the  parties  to 
the  contract  or  the  liability.  On  the  contrary,  plaintiffs  ex- 
pressly stated  that  they  were  the  buyers,  gave  business  reasons 
for  the  request  as  made,  and  stated  clearly  that  they  (plaintiffs) 
were  responsible. 

Under  such  circumstances  cases  wherein  it  has  been  held  that 
there  was  no  contract  because  the  alleged  acceptance  was  quali- 
fied or  attempted  to  vary  the  offer  on  a  material  matter  can 
have  no  application.  In  this  class  belong  Wh'teford  v.  Hitch- 
cock, 74  Mich.,  208,  211 ;  Baker  v.  Holt,  56  Wis.,  100,  103. 

The  contract  as  made  by  these  parties  was  not  indefinite 
either  as  to  quantity  of  salt  ordered  or  as  to  time  of  delivery.  It 
was  a  contract  to  furnish  five  or  six  thousand  barrels  of  salt 
(amount  at  the  option  of  defendant)  at  Memphis  within  a  rea- 
sonable time,  and  was  one  for  river  transportation.  It  was  not 
dependent  on  the  convenience  of  the  Barrett  Transportation 
Company,  and  all  claim  that  it  was  must  certainly  yield  to 
Smith's  express  declaration  (letter  May  22)  wherein  he  says: 
**We  take  the  chances  of  engaging  freight  from  Barrett  line 
barges." 

Although  defendant  had  a  reasonable  time  within  which  to 
ship,  this  meant  reasonable  time  with  reference  to  the  then 
existing  conditions.  The  court  below,  to  whom  the  cause  was 
submitted  without  the  intervention  of  a  jury,  found  that  de- 
fendant did  not  ship  within  a  reasonable  time  nor  within  the 
extensions  granted,  although  the  testimony  tended  to  show  that 
within  such  times  there  was  an  adequate  stage  of  water,  and  as 
there  was  evidence  upon  which  to  justify  the  finding,  we  can 
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see  no  ground  upon  which  we  can  disturb  the  verdict.    The  judg- 
ment must  therefore  be  affirmed  and  it  is  so  ordered. 


FAO^URE  OP  BLKCTRIC  LIGHTS  IN  STRBET  CAR  RESULTS  IN 

INJURY  TO  PASSENCEK. 

Common  Pleas  Ck>urt  of  Licking  Ck>unty. 

Mary  E.  Manville  v.  Indiana,  Columbus  &  Eastern 

Railway  Company  bt  al. 

Decided,  September  Term,  1909. 

NegJigence^Iniury  to  Passenger  Leaving  a  Street  Oar— Duty  of  Pas- 
senger to  Use  Faculties  of  Bight  and  Hearing. 

Where  a  woman  who  is  a  passenger  on  a  street  car  is  blinded  for  the 
moment  by  the  trolley  running  o£F  the  wire  causing  the  lights  to 
go  out,  and  while  in  that  condition  attempts  to  alight  from  the 
car  and  pass  around  the  rear  end  and  in  bo  doing  falls  over  a  pro- 
jecting fender  and  is  injured,  she  is  guilty  of  contributory  negli- 
gence, and  an  action  for  damages  on  account  of  the  injury  will  not 
lie. 

Norpell  &  Norpell,  for  plaintiff. 

J,  B.  Fitzgibbon,  Frank  A,  Durban  and  W.  B.  Pomerene,  con- 
tra. 

Seward,  J.  (orally). 

.This  case  is  submitted  to  the  court  upon  a  general  demurrer 
to  the  petition.  This  petition,  in  substance,  alleges  that  the 
plaintiff  was  a  passenger  on  a  car  of  these  defendants.  That 
she  took  passage  in  the  northern  part  of  the  city  and  about 
midnight  the  car  was  coming  to  the  place  where  the  cars  stopped 
at  the  northwest  comer  of  the  square.  She  says  that  the  con- 
ductor permitted  the  trolley,  negligently,  to  jump  from  the 
trolley  wire;  which  put  out  the  lights  in  the  car;  that  she  got 
off  of  the  car ;  that  they  negligently  permitted  the  fender  to  re- 
main out  at  the  rear  end  of  the  car,  and  while  she  was  tempo-' 
rarily  blinded  of  reason  of  the  light  going  out  on  the  car,  she 
attempted  to  go  around  the  back  end  of  the  car  and  fell  over  the 
fender  and  broke  two  ribs,  etc. 
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This  raises  the  question  as  to  whether  she  was  guilty  of  con- 
tributory negligence,  if  the  allegations  of  fact  contained  in  this 
petition  are  admitted  to  be  true. 

It  is  said  by  the  plaintiff  that  the  very  fact  that  they  permitted 
the  fender  to  remain  out  on  the  rear  end  of  the  car  was  negli- 
gence. The  petition  does  not  say  that  it  was  an  adjustable  fender 
and  could  be  drawn  in,  and  that  it  was  necessary  for  the  defend- 
ant to  draw  it  in  whenever  they  stopped;  but  that  the  very 
fact  of  the  fender  being  out  was  negligence  on  the  part  of  the 
railway  compaiiy ;  that  they  should  have  had  that  fender  drawn 
in  under  the  car. 

The  court  thinks,  if  this  woman  was  temporarily  blinded, 
by  reason  of  the  trolley  having  jumped  from  the  wire,  and  the 
light  going  out  on  the  car,  that  she  owed  some  duty  to  herself  to 
stop  when  she  was  blinded,  or  call  for  assistance  before  she  at- 
tempted to  go  around  that  car.  If  she  was  in  a  blinded  condi- 
tion, temporarily,  by  reason  of  that  trouble,  she  had  no  business 
to  attempt  to  go  around  that  car  in  that  condition,  and  the  court 
thinks  that  this  petition  shows  that  she  was  guilty  of  contribu- 
tory negligence  herself. 

The  court  will  read  the  first  proposition  of  the  syllabus  in 
the  case  of  Cleveland,  C.  &  C,  By,  v.  John  Crawford,  Admr., 
found  in  the  24th  Ohio  State  at  page  630: 

**  Ordinary  prudence  requires  that  a  person  in  the  full  en- 
joyment of  the  faculties  of  hearing  and  seeing  [the  plaintiff  in 
this  case  was  in  the  full  enjoyment  of  her  faculties,  except  that 
they  were  temporarily  interfered  with]  before  attempting  to  pass 
over  a  known  railroad  crossing,  should  use  them  for  the  pur- 
pose of  discovering  and  avoiding  danger  from  an  approaching 
train;  and  the  omission  to  do  so,  without  a  reasonable  excuse 
therefor,  is  negligence,  and  will  defeat  an  action  by  such  per- 
son for  an  injury  to  which  such  negligence  contributed." 

I  am  cited  to  the  case  of  Cincinnati  Street  Railway  Co.  v. 
Snell,  reported  in  the  54th  Ohio  State,  at  page  197.  In  this 
case  there  was  a  double  track  railroad  in  the  city  of  Cincinnati ; 
Snell  boarded  one  of  the  cars,  and  attempted  to  get  off;  the  car 
on  which  he  was  riding  had  come  almost  to  a  stop ;  he  got  off, 
went  around  the  rear  end  of  the  car  and  a  car  that  was  going 
about  twenty  miles  an  hour  came  on  the  other  track.    In  his 
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efforts  to  get  across  the  track,  the  car  which  was  coming  down 
at  a  reckless  rate  of  speed — twenty  miles  an  hour,  in  a  city  at 
a  street  crossing — ran  into  him  and  hurt  him. 
The  court  is  dealing  with  that  proposition,  and  say,  at  page  204 : 

* '  The  question  presented  for  the  court  was  simply,  did  the  evi- 
dence establish,  as  a  matter  of  law,  that  Snell  was  guilty  of  negli- 
gence contributory  to  his  injury  ?  The  place  of  the  accident  was 
a  street  crossing,  used  as  such  by  the  public,  and  recognized  as 
such  by  the  company.  It  was  the  duty  of  the  company  to 
keep  in  mind  the  rights  of  pedestrains  on  that  crossing,  and 
especially  its  duty  to  observe  the  rights  of  its  own  patrons  who 
were  under  a  necessity  of  using  that  crossing  in  going  from  its 
cars  to  their  houses.  Ancient  rights  have  not  changed  because 
new  vehicles  of  travel  have  been  introduced  upon  the  streets,  nor 
because  a  portion  of  the  people  who  ride,  being  in  haste  to 
reach  their  destination,  demand  rapid  transit.  The  streets  re- 
main for  all  the  people,  and  he  who  goes  afoot  has  the  right, 
especially  at  a  crossing,  to  walk  to  this  destination;  he  should 
not  be  compelled  to  run,  or  to  dodge  and  scramble,  to  avoid  col- 
lision with  vehicles.  As  a  general  proposition,  drivers  of 
vehicles  have  the  same  right  to  travel  along  the  carriageway  of 
a  street  that  foot  passengers  have  a  right  to  walk  there.  There 
is  no  priority  of  right,  so  that  the  right  of  neither  is  exclusive. 
But  it  is  to  be  borne  in  mind  that  the  injury  by  collision  is 
wholly  upon  the  side  of  the  foot-man ;  and  the  right  of  personal 
protection  which  every  person  possesses,  together  with  that 
moral  and  legal  obligation  to  refrain  from  doing  an  injury 
to  his  person  which  is  imposed  upon  all  others,  gives  the  foot 
passenger  such  a  right  on  street  crossings  as  to  make  it  the  duty 
of  drivers  of  vehicles,  whether  wagons,  wheels  or.  cars,  to  so  regu- 
late their  speed  and  give  such  warning  of  approach,  at  what- 
ever cost  of  pains  and  trouble  on  their  part,  as  that  the  foot- 
man, using  ordinary  care  himself  and  barring  inevitable  accident, 
may  cross  in  safety. 


>y 


It  will  be  observed  that  the  charge  in  this  case  was  running 
at  a  reckless  rate  of  speed,  and  that  was  the  reason  of  the  in- 
jury to  Snell.  That  is  the  proposition  that  the  court  is  dealing 
with  here  and  it  is  clearly  distinguishable  from  the  case  at 
bar. 

According  to  the  view  that  the  court  takes  in  this  matter,  the 
demurrer  will  have  to  be  sustained. 
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LIABILITY  OF  SURETIES  ON  BOND  OF  STATE  TREASURER. 

Common  Pleas  Court  of  FYanklin  County. 

State  op  Ohio  v.  William  S.  McKinnon  et  al  (two  cases), 
AND  State  of  Ohio  v.  Isaac  B.  Cameron  et  al  (two  cases)  . 

Decided,  March  31,  1910. 

Interest — Unlawfully   Earned   on   Public   Funds — Office   and   Officer 

Principal  and  Surety — Liahility  of  Sureties  for  State  Treasurer. 

1.  An  appropriation  by  a  state  treasurer  of  interest  earned  by  pub- 

lic funds  unlawfully  deposited  by  him  in  banks,  is  a  breach  of 
his  official  bond  for  which  his  sureties  can  be  held  to  respond. 

2.  Interest  earned  by  public  moneys,  unlawfully  deposited  in  banks  by 

the  State  Treasurer  in  whose  custody  such  moneys  have  been 
placed,  does  not  constitute  a  fund  separate  from  the  principal 
fund,  but  as  soon  as  earned  becomes  the  lawful  money  of  the 
state  and  a  part  of  the  principal  fund;  and  the  contention  that 
the  official  bond  of  the  treasurer  does  not  cover  such  unlawful  in- 
terest earnings  can  not  be  maintained. 

V.  O.  Denman,  Attorney-General,  and  H,  J.  Booth,  for  the 
State. 

Cyrus  Huling  and  J.  E,  Todd,  contra. 

Evans,  J. 

The  same  questions  in  each  of  the  above  cases  are  presented  by 
the  demurrers  to  the  petitions,  and  said  questions  in  all  of  said 
cases  will  be  here  considered  and  determined  together. 

William  S.  McKinnon  served  as  treasurer  of  the  state  of  Ohio 
for  the  term  commencing  January,  1904,  and  ending  January, 
1906.  He  was  re-elected  and  served  as  such  state  treasurer  for 
the  term  commencing  January,  1906,  and  ending  January, 
1908.  He  gave  statutory  bonds  as  such  treasurer,  as  provided 
by  law,  at  the  inception  of  each  of  his  said  terms. 

Isaac  B.  Cameron  served  as  state  treasurer  of  Ohio  for  the 
two  terms  immediately  preceding  the  terms  of  office  of  said 
McKinnon,  his  first  term  being  from  January,  1900,  to  January, 
1902,  and  his  second  term  from  January,  1902,  to  January,  1904. 
He  also  gave  statutory  bonds  as  such  state  treasurer,  as  provided 
by  law,  for  each  of  his  said  respective  terms  of  oflfice. 
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Both  said  officers  duly  qualified  as  such,  and  all  of  said  bonds 
were  duly  executed,  delivered  and  approved,  as  required  by  law. 

Because  of  separate  bonds,  a  separate  action  is  filed  on  each 
bond,  hence  there  are  four  separate  actions  here  involved,  and 
except  for  some  difference  in  the  phraseology  of  the  conditions 
of  the  bonds  of  said  respective  treasurers,  the  amounts,  dates 
and  interest  paid  on  the  deposits,  the  several  causes  of  action  are 
substantially  alike. 

The  several  actions  seek  to  recover  against  said  treasurers 
anft  their  sureties  on  their  official  bonds  for  interest  on  moneys 
of  the  state  which  had  lawfully  come  into  the  hands  of  said  re- 
spective treasurers,  but  which  moneys,  it  is  alleged,  in  large 
amounts,  were  not  kept  by  said  treasurers  in  the  treasury,  as 
required  by  law,  but  were  by  them,  respectively,  wrongfully,  un- 
lawfully and  continuously  loaned  out  and  kept  loaned  out  to,  and 
deposited  with,  various  corporations,  co-partnerships,  associations 
and  other  persons,  in  the  state  of  Ohio,  not  less  than  the  amounts 
stated  in  the  petitions,  and  during  the  periods  of  time  therein 
stated,  and  that  during  the  respective  terms  of  said  officers, 
that  said  treasurers  received  from  said  corporations,  co-part- 
nerships, associations  and  other  persons,  as  a  consideration  for 
said  loans  and  the  use  of  said  public  moneys,  large  sums  of  money 
and  other  things  of  value,  which  said  treasurers  wrongfully  and 
unlawfully  retained  and  appropriated  to  their  own  personal  use. 
Said  petitions  then  set  forth  the  sums  of  money,  which,  it  is  al- 
leged, is  not  less  than  the  sums  received  and  appropriated  by  said 
treasurers  as  interest  on  said  public  money  so  unlawfully  loaned 
and  deposited  with  said  associations.  In  other  words,  each 
action  seeks  to  recover  a  judgment  in  a  large  sum  of  money 
against  said  former  treasurers  and  the  sureties  on  their  offi- 
cial bonds,  which  money,  it  is  averred,  was  interest  collected 
from  public  moneys  belonging  to  the  state  of  Ohio,  of  which 
they,  as  such  officers,  were  lawful  custodians,  and  which,  it  is 
averred,  they  unlawfully  loaned  and  deposited  with  such  asso- 
ciations, and  that  in  consideration  therefor,  said  interest  was  paid 
to  said  officers,  which  interest  from  said  public  money  they  ap- 
propriated to  their  own  use,  and,  on  demand,  refuse  to  account 
for  and  pay  to  the  state  of  Ohio. 
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The  sufficiency  of  .the  petitions  as  to  the  liability  of  said  treas- 
urers is  not  raised  on  this  hearing.  The  personal  representa- 
tives of  said  former  treasurer,  McKinnon  (the  latter  being  now 
deceased),  who  are  parties  jointly  sued  with  the  sureties  on  the 
two  respective  officials  bonds  of  said  McKinnon,  have  not  joined 
in  the  demurrers  of  the  sureties,  nor  has  Mr.  Cameron  inter- 
posed by  demurrer,  he  also  being  sued  jointly  with  his  sureties  on 
his  official  bond.  The  question  here  raised  is  as  to  the  liability 
of  the  said  sureties  alone. 

The  official  bonds  in  each  case  are  in  the  sum  of  $600,000. 
The  condition  in  the  bonds  of  said  McKinnon  provided : 

**That,  whereas,  said  William  S.  McKinnon  had  been  elected 
to  the  office  of  Treasurer  of  State  for  the  State  of  Ohio  for  said 
term,  if  he,  the  said  William  S.  McKinnon,  should,  during  his 
said  term  of  office,  faithfully  discharge  the  duties  imposed  upon 
him  by  law,  to  the  best  of  his  knowledge  and  ability,  and  should 
turn  over  and  deliver  to  his  successor  in  office,  or  other  person 
entitled  thereto,  all  money  and  other  property  coming  into  his 
custody  as  Treasurer  of  State  for  the  State  of  Ohio,  as  required 
by  law,  then  said  obligation  should  be  void,  but  otherwise  should 
be  and  remain  in* full  force  and  effect." 

The  condition  attached  to  the  bonds  of  said  Cameron  provided  : 

**That,  whereas,  said  Isaac  B.  Cameron  had  been  duly  elected 
to  the  office  of  Treasurer  of  State  for  the  State  of  Ohio  for  said 
term,  if  he,  the  said  Isaac  B.  Cameron,  should,  during  his  said 
term  of  office,  faithfully  discharge  the  duties  imposed  upon  him, 
as  such  treasurer,  by  law,  to  the  best  of  his  knowledge  and  ability, 
then  said  obligation  should  be  void,  but  otherwise  should  be  and 
remain  in  full  force  and  effect." 

It  is  claimed  on  behalf  of  the  demurrers  that  there  is  no  liabil- 
ity on  the  part  of  sureties  on  the  bond  of  a  public  officer  in- 
trusted with  the  collection,  care  and  disbursement  of  public  funds, 
except  as  to  such  funds  as  come  into  his  hands  by  virtue  of  his 
office — such  funds  as  he  is  required  in  his  official  capacity  to 
take  charge  of,  keep  and  disburse;  that  funds  which  a  public 
officer  receives  from  a  source  or  by  a  means  which  is  forbidden 
him  are  not  funds  which  he  receives  by  virtue  of  his  offie. 

Hence  it  is  claimed  that,  as  said  treasurers  were  forbidden  by 
law  to  take  the  public  money  from  the  vaults  of  the  state  treas- 
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ury,  and  deposit  or  loan  it  with  banks  or  other  associations  or 
persons,  and  in  consideration  therefor,  be  paid  by  said  banks  in- 
terest on  such  loans  or  deposits,  that  any  such  money  so  paid  as 
interest  on  such  public  funds  so  unlawfully  loaned  or  deposited 
by  said  treasurer,  and  appropriated  by  such  treasurer,  is  not 
money  that  comes  into  his  hands  by  virtue  of  his  oflSce,  and  con- 
sequently is  not  money  contemplated  in  the  bonds  of  his  sureties, 
or  for  which  they,  by  their  contract,  and  by  law,  have  obligated 
themselves,  and  that  there  is  no  breach  of  the  bond. 

It  is  claimed  on  behalf  of  the  State  of  Ohio,  the  plaintiff,  that 
notwithstanding  the  loaning  or  depositing  of  the  public  money 
of  the  state  by  said  treasurers,  and  the  collecting  of  interest  for 
the  use  of  said  public  money  by  banks,  associations  or  persons, 
with  whom  it  was  so  loaned  or  deposited,  was  forbidden  by  law, 
that  said  money  belonged  to  the  state,  and  that  the  increment,  or 
interest  for  the  use  thereof,  follows  the  principal,  and  that,  con- 
sequently, the  appropriation  by  said  treasurer  of  said  interest 
is  a  breach  of  the  bond. 

I  can  not  undertake  here  to  review  all  the  authorities  cited  by 
counsel.  Since  the  oral  argument  I  have  devoted  much  time  to 
reading  and  endeavoring  to  digest  the  cases  cited,  and  shall  refer 
to  such  of  them  as,  in  my  opinion,  control  in  reaching  my  conclu- 
sions. 

There  is  apparently  much  conflict  of  opinion  in  the  holding 
in  different  states  upon  the  question  here  presented.  But,  from 
a  careful  consideration  of  the  Ohio  decisions,  I  am  of  the  opinion 
that  the  decisions  in  this  state  are  conclusive  in  determining  the 
question  here  involved. 

The  doctrine  announced  in  some  other  states,  notably,  as  in 
State  V.  Walsen,  17  Colo.,  170,  Conn  v.  Oodshaw,  92  Ky.,  435, 
Shelton  v.  State,  53  Ind.,  331,  and  other  similar  cases,  that  in  the 
absence  of  a  statute  charging  the  ofBcer  with  the  profits  result- 
ing from  the  use  of  public  money,  that  such  oflScer  is  not  liable, 
has  not  been  adopted  in  this  state.  Some  states,  however,  do 
hold,  and  a  leading  case  so  holding  is  State  v.  McFittridge  et  al, 
84  Wis.,  501,  that  if  the  deposits  of  public  moneys  were  made 
by  such  oflScer  without  lawful  authority,  the  interest  thereon  was 
illegally  received  by  such  oflScer,  and  that  in  such  case  there  is 
no  liability  therefor  on  the  oflScial  bond  of  such  officer. 
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That  is  the  very  question  here  presented.  If  this  doctrine  ap- 
plies in  Ohio,  the  demurrers  should  be  sustained;  if  not,  they 
should  be  overruled.  The  reasons  for  the  holding  that  sureties 
on  an  official  bond  of  such  officer  are  not  liable  for  interest  re- 
ceived  and  appropriated  by  such  officer,  from  unlawfully  loaning 
out  public  funds  in  his  custody  are,  that  in  so  doing  said  officer 
was  not  in  due  performance  of  any  duty  devolving  upon  him 
by  law,  either  by  virtue  or  by  color  of  his  office;  that  he  has 
accounted  for  all  money  of  the  state  that  has  lawfully  come  into 
his  hands,  and  is  not  charged  with  misappropriating  any  of  the 
state  funds  that  lawfully  came  into  his  hands;  that  before  such 
interest  could  lawfully  come  to  the  state  so  as  to  charge  his 
sureties,  it  must  appear  that  such  officer  was  authorized  by  law  to 
loan  or  deposit  such  funds  with  banks  or  other  associations  or 
persons  and  receive  interest  thereon. 

Numerous  other  cases  are  cited  on  this  question  and  both  plaint- 
iff and  said  defendants  contend  that  said  cases  are  decisive  on 
the  question  as  claimed,  respectively,  by  them. 

The  leading  case  relied  on  by  said  defendants  is  State  v. 
Oriffith,  74  0.  S.,  80.  The  court  in  this  case  held  that  a  clerk  of 
a  board  of  education  is  not  authorized,  nor  is  it  made  his  duty 
by  statute,  to  receive  and  become  the  custodian  of  tuition  funds 
belonging  to  such  board,  and  such  board  is  not  empowered  by 
Section  3965,  Revised  Statutes,  to  make  a  rule  conferring  such 
authority  or  imposing  such  duty  on  the  clerk  of  the  board;  and 
where,  pursuant  to  such  rule,  the  clerk  of  the  board  was  per- 
mitted to  and  did  receive  and  have  the  custody  of  tuition  funds 
which  he  failed  to  safely  keep  and  account  for,  the  sureties  on 
his  statutory  bond  are  not  liable  therefor.  The  money  sought  to 
be  recovered  in  said  case  was  tuition  fund  paid  to  said  clerk  by 
scholars  residing  outside  said  school  district.  There  was  a  reso- 
lution of  the  board  of  education  authorizing  such  children  to 
attend  the  city  schools  upon  payment  by  them,  to  the  clerk  of 
the  board,  of  tuition  fees.  The  court  held  that  said  clerk  had  no 
authority  of  law  to  collect  or  receive  said  tuition  fees,  and  that 
he  was  not  by  law  the  custodian  of  such  fund,  and  that  the  board 
of  education  had  no  authority  of  law  by  resolution  to  make  it 
the  duty  of  said  clerk  to  collect  said  fees;  that  such  duty  lawfully 
devolved  upon  the  treasurer  and  not  .upon  the  clerk. 
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Consequently,  it  is  held  in  said  case  that  no  part  of  the  money 
so  misapplied  by  said  clerk  pertained  to  his  office.  He  had  no 
lawful  right  to  receive  it,  hold  it  in  his  custody,  or  disburse  it. 
The  law  devolved  that  duty  upon  another  officer — the  treasurer — 
to  collect,  hold  and  disburse  such  funds.  There  are  many  au- 
thorities holding  the  same  doctrine,  some  of  which  are  cited  un- 
der the  third  class  announced  in  said  Griffith  case  {supra). 

In  CourUy  of  San  Luis  v.  Farnum  et  al,  108  Cal.,  562,  the  ac- 
tion was  against  a  county  auditor  and  his  sureties.  The  auditor 
collected  and  converted  license  tax.  The  law  devolved  that 
duty  on  the  county  treasurer  and  not  upon  the  auditor.  Hence 
the  entire  iund  converted  was  money  he  had  no  lawful  right  to  re- 
ceive, hold  or  disburse.  A  similar  holding  was  had  in  Orlin  v. 
City  of  Lincoln,  156  111.,  501;  WOson  v.  State,  67  Kan.,  46; 
State  V.  Moore,  56  Neb.,  82,  and  other  cases. 

In  Eshelby  v.  Board  of  Education,  66  0.  S.,  71,  which  was  an 
action  to  recover  against  Eshelby,  treasurer  of  the  school  dis- 
trict of  Cincinnati,  for  money  received  and  appropriated  by  him 
as  interest  from  public  school  funds  deposited  by  him  in  a  bank  in 
Cincinnati,  the  question  presented  was  whether  said  interest  be- 
longed to  said  Eshelby  or  to  said  board  of  education. 

The  sureties  on  the  bond  of  said  treasurer  were  not  parties 
to  the  action,  and  while  the  action  was  not  on  the  bond,  yet  the 
defendant  below  pleaded  the  conditions  of  the  bond  in  his  answer, 
and  claimed  that,  when  he  has  paid  out  the  moneys  actually  paid 
into  his  hands  by  the  proper  officers  collected  by  them  through 
the  various  means  provided  by  law  to  be  credited  by  law  to  the 
school  fund,  he  has  done  his  whole  duty  under  his  contract,  and 
if  he  receives  interest  on  moneys  deposited  with  a  bank,  which 
deposit  is  made  at  his  risk,  he  is  entitled  to  such  interest. 

The  Supreme  Court  in  this  case  decided  that  funds  coming 
into  the  hands  of  the  treasurer  are  not  his  funds,  and  that  the 
relation  of  debtor  and  creditor  is  not  established  between  him 
and  the  district;  that  instead  of  being  the  creditor  of  the  dis- 
trict he  is  its  treasurer — ^the  custodian  of  its  funds — ^and  that 
he  acquires  custody  of  the  funds  without  acquiring  title  to  them ; 
that,  in  the  absence  of  a  statute  or  stipulation  to  the  contrary,  the 
increment  follows  the  principal;  that,  while  he  may  deposit  it, 
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he  may  not  in  any  manner  invest  it;  that  the  safety  of  public 
funds  has  been  the  Chief  object  of  care.  For  their  security  the 
law  employs  the  character  and  ability  of  the  treasurer,  and  the 
security  which  is  afforded  by  his  ofScial  bond. 

There  has  been  some  contention  here  as  to  whether  the  deposit 
of  said  funds  in  the  Eshelby  case,  and  in  the  case  of  Olenville  v. 
Englehart  et  cU,  19  C.  C,  285,  was  authorized  by  law. 

It  is  true  the  court  say  in  said  Eshelby  case  that  the  proviso 
in  Section  6841,  Revised  Statutes,  makes  it  lawful  for  the  treas- 
urer of  a  board  of  education  to  deposit  the  funds  in  his  keeping. 
It  also  says  that  said  section  of  the  statutes  makes  it  unlawful 
for  the  treasurer  ''to  use,  loan  or  invest  it  in  any  manner." 

In  Village  of  GlenviUe  v.  Englehart  et  al,  19  C.  C,  285,  the 
court  there  expressly  held  that  the  treasurer,  without  the  consent 
of  the  council,  deposited  the  funds  of  the  municipality  in  a  bank 
and  received  interest  for  its  use. 

It  is  contended  in  argument  here  that  the  court  was  wrong  in 
so  finding  because  of  the  provision  of  Section  6841,  Revised 
Statutes.  But  the  court  here  points  out  that  the  provisions  of 
Section  1772,  Revised  Statutes,  must  be  read  in  connection  with 
Section  6841,  Revised  Statutes,  in  determining  the  authority  to 
so  deposit  public  funds. 

Section  1772,  Revised  Statutes,  provides  that: 

**That  moneys  of  a  village  shall  be  kept  in  a  burglar-proof 
safe  belonging  to  said  village,  if  such  there  be ;  provided,  however, 
that  in  any  village  the  treasurer  or  person  intrusted  with  the 
funds  of  the  same  may,  with  the  consent  of  the  council  of  such 
village  and  bondsmen  of  such  village  treasurer,  deposit  such 
funds  in  the  bank  or  other  safe  place,  subject  to  t^e  order  of  the 
treasurer  or  person  making  the  deposit,  subject  to  such  terms  and 
conditions  as  to  collateral  security  from  such  bank  or  person  re- 
ceiving such  deposit,  as  council  shall  by  resolution  direct." 

It  appears  from  said  case  of  the  village  of  Glenville  (mpra) 
that  no  such  consent  of  the  village  council  or  of  said  bondsmen 
of  said  treasurer  was  obtained  for  depositing  said  funds  in  said 
bank;  consequently,  there  was  no  authority  of  law  in  that  case 
for  said  treasurer  to  deposit  said  money  in  said  bank.  Yet, 
the  court  held  in  that  case  that  all  interest  paid  by  the  bank  on 
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money  so  deposited  with  it  by  such  treasurer  belongs  to  the  vil- 
lage, and  not  to  the  treasurer. 

The  action  in  said  ease  of  OlenviUe  v.  Englehart  was  one  upon 
the  oflfieial  bond  of  said  treasurer.  The  bondsmen  were  parties 
defendant  to  the  action.  The  questions  by  demurrer  appear  to 
have  been  raised  by  the  treasurer.  But  the  court  there  held  that 
the  relationship  of  the  treasurer  to  the  municipality  is  such  that 
an  increase  of  the  fund  entrusted  to  his  care,  in  whatever  manner 
caused  by  him,  goes  with  the  fund  and  belongs  to  the  owner,  the 
village. 

The  Ohio  cases,  in  my  opinion,  settle  the  question,  that  interest 
derived  from  public  moneys,  which  public  moneys  were  lawfully 
in  the  custody  of  the  treasurer,  although  such  treasurer  deposited 
or  loaned  such  public  moneys,  and  derived  such  interest  thereby, 
without  authority  of  law  for  so  doing — that  the  interest  thereby 
derived  belongs  to  the  state  or  municipality  of  which  he  is  the 
treasurer,  and  does  not  belong  to  the  treasurer ;  that  whether  he 
is  to  be  regarded  as  a  bailee,  or  a  special  trustee,  is  not  material, 
for,  in  either  view,  he  is  the  custodian  of  the  funds  which  belong 
to  another;  and  that,  in  the  absence  of  a  statute  or  stipulation 
to  the  contrary,  the  increment  follows  the  principal. 

In  other  words,  the  increment — ^the  increase  by  way  of  interest 
— on  the  funds  so  deposited  become  a  part  of  the  principal  fund. 
In  the  Griflfith  case,  supra,  there  was  no  principal  fund  which 
the  clerk  in  that  case  had  any  authority  to  collect  or  disburse. 
The  entire  fund  involved  in  that  case  was  one  which  said  clerk 
had  absolutely  no  control  or  jurisdiction  over  in  any  manner. 
Hence,  his  sureties  could  not  be  called  upon  to  respond  for  the 
conversion  of  that  money  by  said  clerk. 

In  the  cases  at  bar,  the  moneys  loaned  or  deposited  by  the 
treasurers  are  moneys  which  said  treasurers  were  by  law  au- 
thorized to  receive,  hold  and  disburse.  No  other  officer  of  state 
had  authority  to  control  and  disburse  said  moneys.  If,  as  a 
proposition  of  law,  as  held  in  said  Eschelby  case,  supra,  and  in 
said  Glenville  case,  supra,  the  increment,  or  interest,  follows  and 
belongs  to  the  principal  fund,  then  such  interest  belongs  to  and 
becomes  a  part  of  and  increases  said  principal  fund.  The  in- 
terest is  merged  into  the  principal  and  the  treasurer  is  the  lawful 
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custodian  of  the  entire  fund  so  merged,  and  to  unlawfully  appro- 
priate such  interest  is  an  appropriation  of  a  portion  of  the  prin- 
cipal itself.  And,  as  held  in  sdid  Eschelby  case,  **the  safety  of 
public 'funds  has  been  the  chief  object  of  care.  For  their  se- 
curity the  law  employs  the  character  and  ability  of  the  treasurer, 
and  the  security  which  is  afforded  by  his  official  bond.''  Such 
interest  would  be  an  increment,  and  a  part  of  said  principal 
fund,  whether  it  was  in  fact  in  the  vaults  of  the  treasury,  or 
when  earned  and  paid,  the  state  was  entitled  to  maintain  an  ac- 
tion to  recover  it. 

It  can  not,  I  think,  be  successfully  claimed  that  any  increase 
or  enlargement  of  the  principal  fund  so  belonging  to  the  state, 
although  in  the  way  of  interest  from  such  deposits,  could  be  con- 
sidered as  a  fund  separate  from  the  principal  fund,  the  latter 
secured  by  the  bond  of  the  sureties,  and  the  other  part,  such  in- 
terest, unsecured  by  said  bond.  When  such  interest  is  earned 
and  paid  to  the  treasurer,  it  becomes  the  lawful  money  of  the 
state,  and  properly  belongs  in  the  vaults  of  the  treasury  as  a 
part  oFthe  principal  fund.  I  think  it  could  not  successfully  be 
contended  if  said  treasurers  had  been  paid  said  interest  from 
such  unlawful  deposits  or  loans,  and  had  placed  said  interest  in 
the  vaults  of  the  treasury  as  earnings  from  the  state  funds,  and 
then  had  afterwards  misappropriated  or  converted  an  amount 
equal  to  such  interest  to  their  own  use,  that  the  bonds  of  the 
sureties  would  not  be  sufficient  to  cover  such  loss. 

The  fact  that  it  was  interest,  if  it  had  been  covered  into  the 
treasury  before  it  was  so  converted,  would  not  purge  it  of  the 
manner  in  which  it  was  earned.  It  is,  nevertheless,  money 
earned  from  the  unlawful  loaning  or  depositing  of  public  funds. 

Whether  the  interest  was  misappropriated  before,  or  after,  it 
may  have  been  placed  in  the  vaults  of  the  treasury,  I  think,  is 
not  material.  The  fact  remains  that  it  is  money  that  is  exclu- 
sively owned  by  the  state,  and  lawfully  belongs  in  the  state 
treasury,  and  is  a  part  of  the  principal  fund  so  used  to  earn 
such  increment,  and  said  treasurer  is  the  lawful  custodian  thereof. 

I  am.  aware  that  the  question  here  presented  is  a  difficult  one, 
and  it  is  one  on  which  the  minds  and  judgment  of  courts  may 
differ.    But  from  a  careful  consideration  of  the  authorities,  my 
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best  judgment  and  conviction  is  that,  if  the  facts  stated  in  the 
petitions  are  established,  liability  attached  to  the  sureties  on  said 
bonds  for  said  increment.  For  this  reason  the  several  demurrers 
of  said  sureties  in  said  four  cases  are,  therefore,  each  and  all 
overruled. 


RftCOVBRY  OF  INTEREST  COLLECTED  BY  A  COUNTY 

TREASURER. 

Common  Pleas  Court  of  Hamilton  County. 

The  State  op  Ohio,  ex  rel  H.  M.  Rulison,  Prosecuting  At- 
torney, V.  George  Schott,  Administrator,  et  al. 

Decided,  AprU,  1910. 

Interest — Paid  to  County  Treasurer — On  Public  Funds  Unlawfully  De- 
posited— Action  for  Recovery  of — Lies  Against  Estates  of  Deceased 
Treasurer  and  His  Bondsmen,  NotuHthstanding  No  Claim  was  Pre- 
sented  to  His  Administrator — Application  of  the  Statute  of  Limita- 
tions—Section  2921t  General  Code. 

1.  An  action   by  the  state   on  relation   of  the  prosecuting  attorney 

against  a  county  treasurer  and  his  bondsmen,  for  recovery  of  in- 
terest on  public  funds  illegally  deposited  by  the  treasurer  in  va- 
rious banks,  is  subject  to  the  ten  years  provision  of  the  statute  of 
limitations. 

2.  Inasmuch  as  the  increment  follows  the  principal,  a  treasurer  is  as 

much  bound  to  account  for  the  interest  earned  by  public  funds 
coming  into  his  hands  as  he  is  to  account  for  the  principal  itself. 

3.  The  fact  that  such  interest  was  earned  by  the  unlawful  deposit  of 

public  funds  in  different  banks  does  not  bar  recovery  on  the  bond 
of  the  treasurer  for  the  amount  of  interest  so  received. 

4.  The  fact  that  the  treasurer  and  some  of  his  bondsmen  are  deceased, 

and  no  claim  on  account  of  interest  so  received  was  made  to  their 
administrators  within  eighteen  months,  is  not  a  bar  to  recovery 
on  the  treasurer's  bond. 

Stanley  TT.  Merrell,  Assistant  Prosecuting  Attorney,  for  the 
state. 

Kramer  &  Kramer,  OUbert  Bettm^an,  Alfred  B.  Benedict, 
Paxton,  Warrington  &  Seasongood,  Ledyard  Lincoln  and  Rufus 
B,  Smith,  contra. 
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O'CONNBLL,  J. 

This  is  an  action  on  behalf  of  the  state  of  Ohio,  brought  by 
H.  M.  Rulison,  as  prosecuting  attorney  of  Hamilton  county,  and 
Louis  A.  Ireton,  as  its  legal  counsel,  against  George  Schott,  ad- 
ministrator of  the  estate  of  Leo  Schott,  deceased,  upon  the  bond 
of  Leo  Schott,  as  treasurer  of  Hamilton  county,  for  the  years 
1894-1896,  as  well  as  against  the  sureties  on  his  bond  for  the 
said  term.  His  term  of  oflBce  ended  in  September,  1896.  Suit 
was  brought  in  April,  1906. 

The  circuit  court  of  this  county  has  held  that  suits  such  as 
this  are  properly  brought  under  the  provisions  of  Section  2921, 
General  Code  (1277,  R.  S.).  See  State,  ex  rel,  v.  Western  Oer- 
man  Bank,  13  C.  G.  (N.  S.),  — .  The  court  in  that  decision  holds 
further  that  the  state  of  Ohio  is  not  the  real  party  in  interest, 
and  that  the  plea  of  the  statute  of  limitations  is  available  as  a 
defense. 

The  suit  at  bar  is  unqualifiedly  an  action  upon  the  bond  of 
the  treasurer  and  his  sureties.  Hence  it  is  subject  to  the  ten 
year  provision  of  the  statute  of  limitations.  (See  Section  4948, 
Revised  Statutes.)  For  that  reason  this  one  action  out  of  the 
large  number  of  suits  brought  against  former  terasurers  and 
their  bondsmen,  is  alone  within  the  time  allowed  by  statute  for 
bringing  such  suits.  The  others  are  barred  through  lapse  of 
time.  As  to  all  such  suits,  therefore,  the  demurrers  will  be  sus- 
tained. 

As  to  this  case  at  bar,  however,  it  would  appear  that  the  prin- 
ciples announced  by  our  Supreme  Court  in  the  case  of  E shelly 
V.  Board  of  Education,  66  0.  S.,  71,  are  decisive.  The  syllabus 
of  that  case  is  as  follows : 

**The  treasurer  of  a  school  district  who,  under  favor  of  the 
proviso  of  Section  6841,  Revised  Statutes,  deposits  its  funds  in 
a  bank  which  allows  interest  on  the  average  balance  of  the  de- 
posit, is  required  to  account  to  the  school  district  for  such  in- 
terest." 

It  is  true  the  proviso  of  Section  6841  does  not  extend  to  county 
treasurers,  but  the  language  of  the  court  in  its  opinion  makes 
plain  the  fundamental  principles  on  which  it  based  its  decision. 
On  page  73  the  court  say : 
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**  Counsel  for  the  plaintiff  in  error  has  made  it  quite  dear  that 
the  liability  of  the  treasurer  is  absolute,  and  that  it  differs  in 
that  respect  from  that  of  the  ordinary  trustee  or  bailee  who  may 
be  exempt  from  liability  on  account  of  funds  lost  without  his 
negligence  or  connivance.  But  it  does  not  necessarily  follow 
that  funds  coming  into  the  hands  of  the  treasurer  are  his,  nor 
that  upon  the  receipt  of  money  in  his  oflScial  capacity  the  rela- 
tion of  debtor  and  creditor  is  established  between  him  and  the 
district.  To  the  contrary  it  is  quite  clear  that  instead  of  being 
the  creditor  of  the  district  he  is  its  treasurer — ^the  custodian  of 
its  funds — and  that  he  acquires  custody  of  the  funds  without  ac- 
quiring title  to  them." 

The  funds  which  Mr.  Schott  deposited  in  the  various  banks 
were  not  his  private  funds — they  were  public  funds.  Such 
money  came  into  his  custody  and  control  because  of  his  official 
position  as  treasurer  of  Hamilton  county  and  for  no  other  rea- 
son. Only  because  of  being  such  officer  did  he  have  the  oppor- 
tunity and  occasion  of  making  such  deposits.  These  facts  which 
are  substantially  alleged  in  the  petition,  **are  quite  irreconcilable 
with  the  theory  that  they  (the  funds)  became  the  property  of 
the  officer,  and  he  a  mere  creditor"  [debtor]  of  the  county. 

To  quote  further  from  the  Eshelby  case,  supra,  at  page  74 : 

** Whether  he  (the  treasurer)  should  be  regarded  as  *a  bailee 
with  express  and  extraordinary  liabilities,'  or  as  *  a  special  trus- 
tee,' is  not  material,  for  he  is,  in  either  view,  the  custodian  of 
funds  which  belong  to  another.  Since  the  funds  belong  to  the 
school  district,  the  ultimate  question  in  the  case  is  answered  in 
favor  of  the  defendant  in  error  by  the  elementary  proposition, 
that  in  the  absence  of  a  statute  or  stipulation  to  the  contrary 
the  increment  follows  the  principal. ' ' 

This  fundamental  proposition  that  the  increment  follows  the 
principal  is  therefore  the  basis  of  the  liability  of  treasurer  Schott. 
If  he  was  liable  for  failure  to  properly  account  for  the  principal, 
he  is  liable  for  failure  to  account  for  the  interest  which  is  the  in- 
crement of  that  principal. 

This  decision  is  in  nowise  affected  by  the  principle  laid  down 
in  the  case  of  State  v.  Oriffiths,  74  0.  S.,  80,  wherein  the  sureties 
on  the  bond  of  Griffiths  were  released  from  liability  for  the  rea- 
son that  Griffiths  misappropriated  funds  in  nowise  covered  by 
the  terms  of  his  bond. 
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There  is  no  charge  made  of  shortage  in  the  principal;  in  fact 
it  is  conceded  in  the  amended  petition  that  treasurer  Schott  did 
faithfully  pay  over  all  the  principal  sum  covered  by  the  bond, 
and  faithfully  accounted  for  every  sum  charged  on  his  books  as 
treasurer.  Nevertheless,  this  interest  being  the  money  of  the 
county,  although  not  appearing  on  the  books  of  the  treasurer,  it 
was  money  which  came  into  his  hands  as  treasurer  of  the  county, 
because  this  interest  money  is  the  increment  of  the  principal 
sum  which  is  directly  covered  by  the  terms  of  the  bond. 

The  contention  of  the  defendants  that  the  act  of  the  treasurer 
in  depositing  the  county's  money  in  banks  and  receiving  interest 
thereon  was  unlawful,  is  unavailing.  This  argument  is  an- 
swered by  the  Supreme  Court  in  the  case  of  Oreenville  v.  An- 
• 

derson  et  al,  58  0.  S.,  463,  wherein  the  court  say,  at  page  478 : 

**But  there  was  no  failure  of  Elliott  to  account  for  and  pay 
over  the  moneys  he  wrongfully  received,  except  his  failure  to 
cover  them  back  into  the  treasury.  His  wrong  was  in  the  means 
employed  to  obtain  the  money;  and  while  these  were  violations 
of  law,  they  were  nevertheless  oflScial  acts.  If  the  acts  of  an 
oflScer  are  to  be  regarded  as  unofficial  whenever  they  are  illegal, 
an  official  bond  could  serve  no  useful  purpose,  for  there  can  be 
no  breach  so  long  as  he  performs  his  duties  according  to  law.  It 
is  only  when  some  duty  has  been  omitted,  or  disregarded,  or 
improperly  or  illegally  performed,  that  a  liability  can  arise." 

The  objection  that  the  suit  can  not  be  entertained  against  the 
estates  of  certain  defendants  because  claims  were  not  first  pre- 
sented to  the  administrators,  is  not  tenable,  in  view  of  the  lan- 
guage of  the  court  in  the  case  of  Pepper  v.  Sidwell,  36  0.  S.,  454, 
at  pp.  457-458 : 

**The  provision  of  the  statute  exempting  the  administrator 
from  liability  to  be  sued,  until  certain  preliminary  steps  are 
taken,  or  a  certain  period  of  time  has  elapsed,  is  a  privilege  that 
may  be  waived.  The  object  of  the  statute  is  to  afford  the  ad- 
ministrator an  opportunity  to  allow  all  valid  claims  against  the 
estate,  and  thereby  avoid  litigation  and  expense.  It  was  designed 
to  protect  estates  from  unnecessary  costs  and  vexation  where  the 
administrator  is  satisfied  that  the  claim  is  just  and  valid.  Here 
the  validity  of  the  claim  was  in  fact  disputed,  at  the  trial,  and 
the  liability  of  the  defendant  thereon  denied,  and  the  plaintiff 
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subjected  to  large  expense  and  trouble  in  resisting  a  defense 
made  to  its  merits.  To  subject  him  to  the  expense  and  hazard 
of  a  trial,  and  then  deprive  him  of  a  judgment,  notwithstanding 
the  issues  were  determined  in  his  favor,  upon  the  ground  that 
the  petition  is  defective  in  the  particular  mentioned,  would  be 
manifestly  unjust.  The  conduct  of  the  administrator,  in  con- 
testing the  claim,  shows  that  the  estate  lost  nothing  by  the  omis- 
sion to  present  the  claim  for  allowance." 

Thus  the  court  holds  that  the  presentation  of  the  claim  is  not 
jurisdictional,  that  such  presentation  may  be  waived  or  may  be 
omitted,  when  the  record  of  the  case  shows  that  such  omission  is 
not  prejudicial  to  the  rights  of  the  administrator  or  is  justified 
by  other  circumstances. 

The  demurrer  to  the  petition  will,  therefore,  be  overruled. 


AS  TO  ALLXCED  OVKR  COLLECTIONS  tOK  GAS  FROM 

CONSUMERS  IN  AKRON. 

Common  Pleas  Court  of  Summit  County. 

The  City  op  Akron  v.  The  East  Ohio  Gas  Co.  et  al. 

Decided,  December  27,  1909. 

Construction  of  Decree  of  Court — As  to  the  Right  of  a  Gas  Company  to 
Withdraw  from  Deposit  a  Percentage  of  Its  Collections — Impounded 
to  Await  a  Determination  of  a  Legal  Rate  to  "be  Charged  Consumers 
for  Oas. 

Under  the  decree  of  court  permitting  the  East  Ohio  Gas  Company  to 
collect  from  consumers  in  the  city  of  Akron  the  full  amount  claimed 
to  be  due  from  them,  provided  that  one-third  of  the  amount  so  col- 
lected should  be  deposited  in  bank  pending  a  determination  of 
the  amount  which  could  be  legally  charged  and  a  settlement  with 
the  consumers  on  that  basis,  injunction  will  not  lie  to  prevent  the 
withdrawal  by  the  gas  company  of  the  amount  thus  impounded, 
where  it  appears  that  the  Supreme  Court  has  held  that  the  com- 
pany can  not  be  compelled  to  furnish  gas  at  the  rate  demanded 
and  is  at  liberty  to  discontinue  its  service  and  withdraw  from  the 
city. 
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N.  M.  Greenberger,  City  Solicitor;  Jonathan  Taylor,  Assist- 
ant City  Solicitor,  and  Grant ,  Sieber  <&  Mather,  tor  plaintiff. 
Kline,  Tolles  tfe  Morley  and  Frank  &  Ream,  contra. 

Washburn,  J. 

Opinion  on  motion  to  dissolve  injunction. 

The  East  Ohio  Gas  Company,  operating  under  its  charter  and 
a  franchise  from  the  city  of  Akron,  had  been  furnishing  gas  to 
the  city  and  its  inhabitants  for  ten  years  at  a  price  fixed  by  an 
ordinance  of  the  city.  The  ten  years  period  covered  by  said 
ordinance  having  expired,  the  city  claiming  the  right  under  the 
statute  to  arbitrarily  fix  the  price  of  gas,  passed  an  ordinance 
fixing  the  price  at  20  cents  per  1,000  feet,  and  before  the  gas 
company  had  an  opportunity  to  take  any  action  in  reference 
to  said  ordinance,  a  mandatory  injunction  was  obtained  by  the 
city  requiring  the  gas  company  to  continue  to  furnish  gas.  In 
the  circuit  court  that  injunction  w<as  made  perpetual,  and  as  a 
part  of  the  decree  of  the  circuit  court  requiring  the  gas  com- 
pany to  continue  to  furnish  gas,  the  following  order  was  made, 
by  agreement  of  the  parties,  to-wit: 

**  Thereupon,  the  East  Ohio  Gas  Company,  stating  to  the 
court  that  it  was  its  intention  to  take  this  case  on  error  to  the 
Supreme  Court  of  the  state,  and  also,  if  necessary,  to  institute 
another  action  to  determine  the  legality  of  the  ordinance  passed 
by  the  city  council  of  the  city  of  Akron  on  the  7th  day  of  Octo- 
ber, 1908,  for  the  purpose  of  keeping  the  subject-matter  of  this 
action  in  statu  quo,  and  to  avoid  a  multiplicity  of  actions  re- 
specting the  rate  to  be  paid  for  said  gas  pending  the  final  adju- 
dication of  these  differences,  the  court  do  further  order  and 
decree  as  follows: 

''That  until  the  final  disposition  of  this  case,  and  also  the  final 
disposition  of  any  action  that  may  hereafter  be  brought  by  said 
defendant,  the  East  Ohio  Gas  Company,  or  the  city  of  Akron, 
to  test  the  legality  of  said  ordinance  of  October  7th,  1908,  the 
said  defendant,  the  East  Ohio  Gas  Company,  shall  be  permitted 
to  charge  and  collect  from  the  said  city  of  Akron,  and  also  from 
its  various  customers,  the  consumers  of  natural  gas  in  said  city, 
at  the  rate  of  thirty  (30)  cents  for  each  one  thousand  (1,000) 
cubic  feet  of  gas,  and  the  decree  in  this  action  shall  not  be  con- 
strued as  forbidding  it  to  do  so. 
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*'And  the  said  defendant,  the  East  Ohio  Gas  Company,  for 
the  purpose  of  enforcing  the  collection  of  said  rate,  shall  be 
permitted,when  necessity  therefor  arises,  to  shut  oflf  the  gas  from 
any  consumer  who  shall  refuse  to  pay  said  rate. 

"In  collecting  said  rate  of  thirty  cents,  as  hereinbefore 
permitted,  the  said  defendant,  the  East  Ohio  Gas  Company, 
shall  keep  an  accurate  account  of  the  amounts  so  paid  by  each 
of  its  said  customers  in  said  city,  including  the  said  city  of 
Akron,  itself,  and  its  said  books  containing  said  accounts  shall 
be  open  at  all  reasonable  times  to  the  inspection  of  the  officers 
of  said  city. 

"As  fast  as  said  collections  shall  be  made  at  said  rate,  said 
defendant,  the  East  Ohio  Gas  Company,  shall  deposit  one-third 
part  thereof,  or  ten  cents  (10c),  (except  in  the  case  of  the  city 
of  Akron  and  other  special  rate  consumers,  in  which  case 
the  deposit  shall  be  seven  cents),  in  the  National  City  Bank  of 
Akron,  Ohio,  to  its  own  credit,  and  shall  allow  said  sum  to  ac- 
cumulate, without  checking  against  the  same,  until  the  final  dis- 
position of  all  matters  hereinbefore  set  forth.  If  upon  final 
adjudication  of  this  action,  and  also  upon  final  adjudication  of 
any  other  action  brought  as  aforesaid  to  test  the  legality  of  said 
ordinance,  it  shall  be  found  that  the  ordinance  of  October  7th, 
1908,  is  legal,  and  the  rate  for  gas  prescribed  therein  valid  and 
reasonable,  then  said  the  East  Ohio  Gas  Company  shall,  upon 
demand,  return  to  the  consumers  paying  the  same,  in  the  pro- 
portion in  which  it  was  so  paid,  said  amount  so  deposited  in 
said  the  National  City  Bank.  Said  money  shall  be  returned  to 
said  consumers  by  check  issued  by  said  the  East  Ohio  Gas  Com- 
pany to  the  indiviual  entitled  thereto  upon  the  demand  there- 
for for  the  amount  to  which  he  shall  be  entitled,  as  per  the 
books  of  said  company. 

"In  the  event  that  this  action  is  decided  by  the  Supreme 
Court  of  Ohio  in  its  favor,  then  the  defendant,  the  East  Ohio 
Gas  Company,  shall  be  under  no  obligation  to  return  said  de- 
posit to  said  consumers,  and  also,  in  the  event  that  it  shall  be 
found  that  the  rate  established  by  the  said  ordinance  of  October 
7th,  1908,  is  invalid,  and  no  rate  less  than  the  thirty  cent  rate 
charged  shall  be  found  to  be  reasonable  and  valid,  then  the  East 
Ohio  Gas  Company  shall  be  under  no  obligation  to  return  said 
deposit  to  said  customers. 

"If,  however,  on  final  disposition  of  said  cases,  a  less  rate 
than  thirty  cents  shall  finally  be  found  to  be  reasonable  and 
valid,  as  fixed  by  a  legal  ordinance,  then  the  East  Ohio  Gas  Com- 
pany shall  return  to  said  consumers,  upon  their  demand  there- 
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for  in  the  manner  aforesaid,  the  difference  between  said  rate  so 
established  and  said  rate  of  thirty  cents  so  paid. 

**This  provision  shall  apply  to  all  bills  for  gas  rendered  on 
and  after  December  1st,  1908. 

**It  is  further  provided  that  all  demands  for  the  return  of 
said  excess  payments  to  gas  consumers  (in  case  the  East  Ohio 
Gas  Company  shall  be  called  upon  to  make  such  payments)  shall 
be  made  on  or  before  the  expiration  of  one  year  after  the  ter- 
mination of  said  litigations,  and  after  the  passage  of  a  legal  ordi- 
nance by  said  city  establishing  a  just  rate;  otherwise  the  said 
the  East  Ohio  Gas  Company  shall  be  under  no  obligation  to  re- 
turn such  deposits." 


The  motion  in  this  case  involves  a  construction  of  the  above 
order  of  the  circuit  court.  The  gas  company  claimed  the  right 
to  withdraw  from  the  city  and  announced  its  intention  to  do  so, 
and  prosecuted  error  to  the  Supreme  Court,  where  it  was  de- 
termined that  the  injunction  was  wrongfully  issued,  that  the  gas 
company  could  not  be  compelled  to  furnish  gas,  and  that  it 
had  a  right  at  the  time  said  action  was  begun  to  withdraw  from 
the  city  and  discontinue  the  service  of  gas. 

After  the  decision  of  the  Supreme  Court  the  gas  company 
gave  notice  that  on  a  certain  date,  about  three  weeks  hence,  it 
would  exercise  the  right  which  the  Supreme  Court  had  determ- 
ined it  had,  to  discontinue  the  service  of  gas.  Afterwards  and 
within  that  time,  the  city  passed  an  ordinance,  which  was  ac- 
cepted by  the  gas  company,  in  which  the  price  of  gas  was  fixed 
in  accordance  with  the  wishes  of  the  gas  company,  at  thirty  cents 
per  thousand  feet,  but  as  the  legality  of  that  ordinance  is  ques- 
tioned in  the  reply  in  this  case,  the  matter,  so  far  as  this  motion 
is  concerned,  has  been  submitted  to  the  court  without  reference 
to  its  effect  upon  said  order  of  the  circuit  court. 

Ignoring  the  question  of  proper  parties  and  all  other  ques- 
tions made  by  the  defendant  in  this  case,  and  without  stating 
how  this  matter  is  before  the  court,  the  question  is :  Should  the 
bank  in  which  the  money  was  deposited  under  the  order  of  the 
circuit  court,  to  the  amount  of  about  $85,000,  be  enjoined  from 
paying  the  same  over  to  the  gas  company,  in  view  of  the  de- 
cision of  the  Supreme  Court  to  the  effect  that  it  had  a  right  to 
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discontinue  the  service  of  gas?  So  far  as  the  matter  is  now 
before  the  court,  the  contention  of  the  plaintiff  is  that  said  money 
can  not  be  paid  over  to  .the  defendant  company  until  there  has 
been  a  judicial  determination  as  to  whether  or  not  thirty  cents 
is  a  reasonable  and  valid  charge  for  the  gas.  The  contention 
on  the  part  of  the  defendant  is  that  the  fair  construction  of 
said  decree  is  that  if  the  Supreme  Court  determined  that  the 
defendant  company  had  a  right  to  withdraw,  it  should  then  be 
under  no  obligation  to  return  said  deposits  to  its  customers,  and 
that  the  reasonableness  of  the  rate  was  involved  only  in  the 
event  .that  the  Supreme  Court  should  find  that  the  defendant 
did  not  have  a  right  to  withdraw. 

Confining  myself  to  the  issue  now  before  the  court,  and  omit- 
ting any  question  as  to  whether  or  not  the  city  and  the  gas 
company  have  since  established  a  reasonable  rate,  after  carefully 
considering  this  decree  in  the  light  of  the  circumstances  under 
which  it  was  made,  I  am  of  the  opinion  that  it  provided  that 
the  gas  company  should  be  required  to  return  said  deposits  only 
in  the  event  ithat  the  Supreme  Court  determined  that  the  de- 
fendant did  not  have  a  right  to  discontinue  the  service  of  gas 
and  that  the  rate  of  twenty  cents  fixed  by  said  ordinance  should 
be  judicially  determined  to  be  valid  and  reasonable.  That  is 
plainly  set  forth  in  the  following  quotation  from  the  decree: 

' '  If  upon  final  adjudication  of  this  action,  and  also  upon  final 
adjudication  of  any  other  action  brought  as  aforesaid  to  test  the 
legality  of  said  ordinance,  it  shall  be  found  that  the  ordinance 
of  October  7th,  1908,  is  legal,  and  .the  rate  for  gas  prescribed 
therein  valid  and  reasonable,  then  said  the  East  Ohio  Gas  Com- 
pany shall,  upon  demand,  return  to  the  consumers  paying  the 
same,  in  the  proportion  in  which  it  was  so  paid,  said  amount 
so  deposited  in  said  the  National  City  Bank.*' 

The  fact  is  that  the  Supreme  Court  did  not  decide  that  the 
company  did  not  have  a  right  to  discontinue  the  service  of  gas, 
and  no  court  has  judicially  determined  that  the  twenty  cent  rate 
is  valid  and  reasonable.  So  that  under  that  branch  of  the  de- 
cree there  is  no  reason  for  saying  that  the  money  deposited  in 
the  bank  should  be  returned  to  the  consumers. 
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I  am  further  of  the  opinion  that  the  decree  plainly  provides 
that  if  the  Supreme  Court  determined  that  this  company  had 
a  right  to  discontinue  the  service  of  gas,  that  then  it  should  be 
under  no  obligation  to  return  said  deposit  to  its  customers,  and 
that  in  the  event  thait  the  Supreme  Court  should  determine  that 
the  company  had  no  authority  to  discontinue  the  service  of  gas, 
that  the  company  still  had  the  right  to  the  thirty  cents  collected, 
unless  it  should  be  judicially  determined  that  a  rate  less  than 
thirty  cents  was  reasonable  and  valid.  The  decree  on  this  sub- 
ject reads  as  follows: 

*  *  In  the  event  that  this  action  is  decided  by  the  Supreme  Court 
of  Ohio  in  its  favor,  then  the  defendant,  the  East  Ohio  Gsls  Com- 
pany, shall  be  under  no  obligation  to  return  said  deposit  to  said 
consumers,  and  also,  in  the  event  that  it  shall  be  found  that  the 
rafte  established  by  the  said  ordinance  of  October  7th,  1908,  is 
invalid,  and  no  rate  less  than  the  thirty  cent  rate  charged  shall 
be  found  to  be  reasonable  and  valid,  then  the  East  Ohio  Gas 
Company  shall  be  under  no  obligation  to  return  said  deposit  to 
said  consumers." 

The  action  in  the  Supreme  Court  having  been  decided  in  favor 
of  the  defendant  gas  company,  there  was  then  under  this  decree 
no  occasion  for  a  judicial  determination  of  the  reasonableness 
of  the  twenty  cent  rate  fixed  by  the  ordinance  of  October  7th, 
1908,  for  by  this  decree  it  was  specifically  provided  that  the  gas 
company  should  be  under  no  obligation  to  return  said  deposits 
in  the  event  that  the  action  was  decided  by  the  Supreme  Court 
in  its  favor. 

Counsel  for  the  city  contend  that  this  order  means  that  the 
gas  company  has  ^  no  right  to  the  thirty  cents  collected  until  it 
shall  be  judicially  determined  that  thirty  cents  is  a  reasonable 
rate.  It  seems  apparent  to  the  court,  from  a  careful  study  of 
this  order,  that  both  parties  must  have  contemplated  at  the  time 
it  was  made  that  there  would  be  no  necessity  to  litigate  the  ques- 
tion of  the  reasonableness  of  the  twenty  cent  rate  in  the  event 
that  the  gas  company  should  win  its  case  in  the  Supreme  Court. 
The  reason  for  making  the  agreement,  as  stated  in  the  agree- 
ment, was  because  of  the  gas  company  ^'stating  to  the  court  that 
it  was  its  intention  to  take  this  case  on  error  to  the  Supreme 
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Court  of  the  state,  and  also,  if  necessary  (if  it  became  necessary 
by  reason  of  its  being  defeated  in  the  Supreme  Court),  to  insti- 
tute another  action  to  determine  the  legality  of  the  ordinance 
passed  by  the  city  council  of  the  city  of  Akron  on  the  7th  day 
of  October,  1908";  and  the  object  of  the  agreement  as  stated 
therein  was  **for  the  purpose  of  keeping  the  subject  of  this  ac- 
tion in  statu  quo,  and  to  avoid  a  multiplicity  of  actions  respect- 
ing the  rate  to  be  paid  for  said  gas  pending  the  final  adjudica- 
tion of  these  differences." 

The  ** difference,"  and  the  only  difference  then  pending,  was 
whether  or  not  the  gas  company  oould  legally  discontinue  the 
service  of  gas  and  withdraw  from  .the  city.  If  it  could,  then 
there  was  no  occasion  for  an  action  to  determine  the  legality  of 
the  ordinance  passed  by  the  city  council  on  the  7th  day  of  Oc- 
tober, 1908,  for  in  that  event  the  company  had  declared  its  in- 
tention of  refusing  to  furnish  gas  under  that  ordinance.  If 
its  right  to  withdraw  was  sustained  by  the  Supreme  Court  and 
it  did  withdraw,  then  there  would  be  no  reason  for  an  action  to 
determine  the  legality  of  the  ordinance  passed  October  7th,  1908, 
and  that  was  all  that  was  meant  by  the  reference  in  the  agree- 
ment to  an  action  to  determine  the  legality  of  the  ordinance 
passed  October  7th,  1908. 

The  agreement  specifically  provided  that  the  gas  company 
should  be  under  no  obligation  to  return  said  deposits  in  the 
event  that  the  action  was  decided  by  the  Supreme  Court  in  its 
favor,  and  the  Supreme  Court  having  decided  that  action  in  its 
favor,  it  follows  that  no  injunction  can  properly  be  issued  re- 
straining the  payment  of  the  deposits  to  the  gas  company,  and 
the  motion  of  the  defendant  to  dissolve  such  injunction  will  be 
granted. 
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INJURY  TO  A  TENANT  BY  A  FALL  ON  DEFECTIVE  STEPS. 

Common  Pleas  Court  of  Franklin  County. 

Cynthia  Marlow  v.  Rachel  Shippman  et  al. 

Decided,  December  31,  1909. 

Landlord  and  Tenant — NegUgence  in  the  Maintenance  of  Defective 
Steps — Duty  of  Tenant  to  Make  Repairs  on  FaUwre  of  Landlord  so 
to  Do — Cost  to  he  Recovered  for  Breach  of  Contract — Tenant  Hav- 
ing Knowledge  of  Defective  Conditions  Assumes  Risk  of  Injury. 

1.  If  by  the  terms  of  a  contract  of  letting  by  a  landlord  to  a  tenant,  the 

former  as  a  part  of  the  consideration  of  renting  agrees  to  make 
specific  repairs  of  defects  in  the  premises  but  fails  so  to  do,  it  is 
the  duty  of  the  tenant  for  his  own  convenience  and  protection 
against  such  defective  conditions  to  make  the  necessary  repairs 
and  recover  the  cost  so  incurred  in  an  action  for  breach  of  contract. 

2.  If  a  tenant,  knowing  of  defective  conditions  in  the  premises  occupied, 

continues  in  occupation,,  he  assumes  the  risk  of  injury  to  himself 
and  others,  and  he  can  not  hold  his  landlord  in  tort  for  damages 
resulting  from  the  defects. 

M.  B.  Eamhart,  for  plaintiff. 
F,  A.  Siegel,  contra. 

KiNKEAD,  J. 

The  petition  alleges  that  she  rented  a  certain  house  from  the 
defendants  in  December,  1908;  that  to  induce  the  renting  the 
defendants' stated  that  the  three  wooden  steps  lading  from  the 
street  into  the  house  while  loose  and  old  were  safe,  and  the  de- 
fendants would  soon  or  at  once  put  them  in  complete  repair. 

Plaintiff  says  that  relying  upon  said  promise  she  moved  into 
said  house  and  lived  there;  and  to  enter  said  house,  or  depart 
therefrom,  used  said  steps ;  that  defendants  frequently  before  the 
grievances  complained  of  assured  said  plaintiff  that  said  steps 
were  safe,  for  walking  thereon,  and  would  be  connected  to  said 
house  without  further  delay.  The  petition  then  describes  the 
steps,  stating  that  they  were  made  of  wood,  that  the  lower  step 
was  old  and  rotten,  and  the  nails  holding  the  same  loosened. 
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That  on  January  16,  1909,  while  said  plaintiff  was  descending 
said  steps,  the  wedge  under  said  lower  step  and  said  lower  step 
loosened,  crushed  and  gave  way,  throwing  the  plaintiff  across 
the  sidewalk  into  the  gutter,  injuring  her  in  the  manner  de- 
scribed in  the  petition. 

It  is  then  further  alleged  that  the  steps  at  the  time  of  said 
leasing  and  injury  were  not  in  proper  repair  or  a  reasonably 
safe  condition,  which  condition  the  defendants  knew,  or  by  the 
exercise  of  ordinary  care  should  have  known,  when  they  made 
the  lease. 

Plaintiff  then  further  avers  that  she  was  ignorant,  and  had  no 
knowledge  that  said  steps  were  unsafe,  or  dangerous,  that  while 
they  were  loose  from  the  wall  and  old,  she  did  not  believe  them 
to  be  unsafe,  but  only  needing  repair,  and  connecting  up  to  said 
house  and  she  relied  upon  said  defendant's  statement  that  said 
steps  were  safe  and  the  repairs  needed  would  be  made  at  once. 
Plaintiff  then  alleges  she  was  without  fault  or  negligence, 
and  said  injury  occurred  by  reason  of  said  unsafe,  rotten 
and  defective  steps,  and  also  by  reason  of  the  defendants  not 
putting  them  in  complete  repair  or  safe  for  walking  thereon. 
Plaintiff  prays  for  damages  in  the  sum  of  $5,000. 

The  evidence  of  plaintiff  shows  that  she  was  fully  aware  that 
the  steps  were  old  and  out  of  repair  at  the  time  she  rented  the 
property ;  she  not  only  states  that  in  her  pleading  but  the  evi- 
dence offered  by  her,  both  her  own  testimony  as  well  as  that  of 
other  witnesses  produced  by  her,  shows  that  she  knew  the  steps 
were  out  of  repair,  and  that  she  requested  that  they  be  re- 
paired, and  that  defendants  promised  to  repair  them.  This,  how- 
ever, defendants  deny.  It  dearly  appears  that  the  plaintiff  at 
the  time  she  rented  the  property  had  the  opportunity  of  learning 
and  knowing  the  condition  of  the  steps.  She  says  she  relied 
upoo  the  promise  of  defendants  to  repair  them.  There  is  no 
testimony  to  support  the  averment  in  the  petition  that  defend- 
ants represented  to  plaintiff  that  the  steps  were  safe.  Even  if 
there  were,  it  would  hardly  seem  that  plaintiff  was  justified  in 
relying  thereon,  in  view  of  the  fact  that  she  admits  that  they 
were  in  bad  repair,  arid  that  she  relied  upon  the  promise  to  re- 
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pair  them.  The  allegation  of  such  representation  as  to  the 
safety  of  the  steps  is  hardly  consistent  with  the  averments  and 
evidence  that  she  knew  that  they  were  out  of  repair,  and  that 
defendants  promised  to  repair  them. 

A  claim  is  made  in  argument  that  there  was  a  latent  defect 
known  to  defendants,  but  not  known  to  plaintiff.  This  seems 
impossible  in  view  of  the  fact  that  the  steps  were  exposed  to 
view,  to  plaintiff  as  well  as  to  defendants.  The  petition  avers 
that  they  were  loose;  the  evidence  shows  the  same  condition, 
the  husband  testifying  that  he  fastened* them  in  some  way  so.  that 
they  would  not  be  loose. 

The  evidence  also  shows  that  plaintiff  continued  to  occupy 
the  property  notwithstanding  the  faxjt  that  on  several  occasions 
she  requested  defendants  to  repair  the  steps,  which  they  failed 
to  do.  And  finally  plaintiff  was  compelled  to  quit  the  premises 
for  non-payment  of  rent. 

The  court  directed  a  non-suit  and  the  question  is  now  on  a 
motion  for  a  new  trial. 

The  law  relating  to  this  class  of  cases  has  not  been  readily  per- 
ceived, much  misunderstanding  prevails  concerning  it,  and  some 
inaccuracy  of  statement  appears  in  the  decisions  with  reference 
to  the  grounds  of  liability  recognized  by  courts  for  injuries  to 
property  or  to  person  as  a  result  of  some  act  of  misfeasance  or 
nonfeasance  of  the  landlord. 

The  grounds  of  liability  for  injuries  arising  from  a  nuisance 
are  to  be  distinguished  from  cases  where  the  tenant  seeks  to  hold 
the  landlord  responsible  in  tort,  where  the  transaction  is  ground- 
ed in  contract. 

The  confusion  and  misunderstanding  comes  from  a  failure  to 
distinguish  between  the  effect  of  the  violation  of  a  contractual 
duty  and  one  imposed  by  law  which  is  classed  as  a  tort. 

The  violation  of  a  duty  arising  by  contract  gives  rise  to  a  right 
of  action  for  a  breach  thereof,  and  the  damages  recoverable  are 
those  which  directly  result  from  its  breach,  not  those  which  are 
remote  and  consequential  and  not  within  contemplation  of  the 
parties. 

For  example,  if  by  the  terms  of  the  contract  of  letting  by 
landlord  to  tenant,  the  former  as  part  of  the  consideration  of 


586  FRANKLIN  COUNTY  COMMON  PLEAS. 


Marlow  y.  Shiffman  et  al.  [Vol.  EK,  N.  S. 


renting  or  leasing  agrees  with  the  latter  that  he  will  make  a 
specific  repair,  as  is  claimed  in  this  case|  it  is  the  duty  of  the 
tenant  for  his  own  convenience  and  use  of  the  premises  as  well 
as  for  his  own  protection  from  personal  injury  to  himself  or  to 
his  family,  and  his  protection  against  liability  to  third  persons 
arising  from  the  defective  condition  of  the  premises,  to  make  the 
needed  repairs  which  the  landlord  promised  to  make,  and  recover 
the  cost  of  the  same  in  an  action  for  breach  of  contract. 

If  the  tenant  continues  in  the  occupancy  of  the  premises,  with 
full  knowledge  of  its  defects,  as  the  plaintiff  did  in  this  case,  she 
assumes  the  risks  of  injury  to  herself  from  the  continued  use  of 
the  defective  steps,  as  well  as  all  other  responsibilities  that  are 
usually  imposed  upon  a  tenant  by  reason  of  the  transfer  of  the 
premises;  her  continued  use  and  occupancy  imposes  upon  her 
certain  legal  responsibilities  as  to  third  parties,  which  need  not 
be  repeated  here,  but  with  which  every  lawyer  versed  in  the 
law  is  familiar. 

The  plaintiff's  counsel  in  this  case  proceeded  upon  the  theory 
that  the  violation  of  the  alleged  contractual  duty  to  repair  the 
steps  constituted  an  act  of  negligence,  for  which  her  action  ior 
personal  injury  may  be  had.  And  in  his  disappointment  over 
the  direction  of  the  non-suit,  he  says  that  if  the  decision  is  to 
stand,  there  is  no  remedy  for  such  a  misfortune  as  plaintiff 
has  suffered. 

The  law  having  been  settled  for  so  many  years  concerning 
this  matter,  this  court  can  not  make  a  new  rule  nor  help  the  mis- 
understanding of  counsel  concerning  the  same. 

It  is  dificult  to  conceive  how  one  act  can  be  considered  an  act 
of  negligence  and  a  violation  of  a  contractual  duty  at  the  same 
time.  This  was  the  mistake  made  by  the  slip  of  the  pen  in  Cowen 
V.  Sunderland,  145  Mass.,  363,  which  brought  upon  the  judge 
delivering  the  opinion  the  severe  criticism  of  the  judge  in 
Shinkle,  W.  &  K.  Co.  v.  Birney,  68  Ohio  St.,  328,  Shauck,  J., 
designating  it  as  a  migration  of  the  law.  The  judge  in  Cowen  v. 
Sunderland,  supra,  in  which  case  there  had  been  a  concealment 
of  a  defect  known  to  the  defendant,  stated  that  there  was  an 
exception  to  the  general  rule  of  caveat  emptor  as  between  lessor 
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and  lessee  ''arising  from  the  duty  which  the  lessor  owes  the 
lessee.  This  duty  does  not  spring  directly  from  the  contract,  but 
from  the  relation  of  the  parties,  and  is  imposed  by  law.  •  •  * 
While  the  failure  to  reveal  such  facts  (known  latent  defects) 
may  not  be  actual  fraud  or  misrepresentation,  it  is  such  negli- 
gence as  may  lay  the  foundation  of  an  action  against  the  lessor, 
if  injury  occurs." 

There  was  no  negligence  in  that  case.  The  wrongful  conceal- 
ment of  a  known  latent  defect  in  the  premises  by  the  landlord, 
though  connected  with  the  contract  of  letting,  was  in  reality 
clearly  separable  therefrom  and  has  its  place  in  law  as  a  fraud — 
an  act  wholly  different  from  negligence. 

So,  in  this  case,  there  can  be  no  element  of  negligence  because 
the  subjectTmatter  of  this  oral  agreement  by  defendants  to  re- 
pair the  step,  being  part  of  the  contract  of  renting,  became  fully 
covered  by  contract,  both  the  plaintiff  and  defendants  having 
full  knowledge  of  the  exact  conditions,  the  plaintiff  agreeing  to 
take  possession  of  the  house  with  the  steps  in  that  condition,  rely- 
ing upon  the  promise  of  defendants  to  repair  them. 

The  Tennessee  Supreme  Court  fell  into  the  same  error  of  in- 
accurate expression  in  Hines  v.  Willcox,  96  Tenn.,  148,  explana- 
tion for  which  was  later  attempted  in  Willcox  v.  Hines,  100 
Tenn.,  538. 

nines  V.  Willcox,  supra,  has  been  universally  condemned  on 
account  of  the  holding  there  made  which  placed  the  responsi- 
bility upon  the  landlord  for  failure  to  learn  and  know  of  a  cer- 
tain* latent  defect,  the  liability  being  based  rather  upon  the  neg- 
lect of  the  landlord  in  not  exercising  reasonable  care  and  dili- 
gence in  not  ascertaining  or  learning  the  defect.  The  recovery 
by  the  plaintiff  in  that  case  was  made  to  depend  upon  his  observ- 
ance of  ordinary  care  in  learning  and  knowing  the  condition  of 
the  premises. 

When  Willcox  v.  Hines,  supra,  again  came  before  the  Su- 
preme Court  liability  was  still  placed  upon  the  ground  that  there 
was  an  obligation  upon  the  landlord  to  make  such  examination 
of  the  premises  as  a  reasonably  prudent  man  would  do  in  order 
to  ascertain  their  condition.  The  sittention  of  the  landlord  was 


688  FRANKLIN  COUNTY  COMMON  PLEAS. 


Marlow  y.  ShifCman  et  al.  [VoL  IX,  N.  S. 

called  to  the  condition  of  the  porch  both  before  and  after  the 
lease,  and,  say  the  court,  **the  defect  was  of  such  character  as 
would  have  led  a  reasonably  prudent  man  to  have  seen  the  danger 
when  he  attempted  to  repair  it,  and  that  it  was  negligence  not  to 
make  it  safe  after  undertaking  to  work  on  it,  and  that  there  is 
liability  on  the  part  of  the  landlord  to  the  tenant,  arising  out  of 
these  facts."  It  appears  from  the  meager  statement  that  there 
was  some  negligence  in  connection  with  some  repairs  which  the 
landlord  had  undertaken  on  the  porch,  which  presumably  was  in 
failing  to  discover  some  defect  when  the  repairs  were  undertaken, 
which  furnishes  an  excuse  for  the  ground  taken,  and  in  a  measure 
distinguishes  the  case  from  other  authorities.  In  reality  it  may 
be  considered-  negligence  in  the  making  of  the  repairs  for  which 
there  is  a  recognized  liability. 

The  only  instanced  of  tort  liability  recognized  as  between 
tenant  and  landlord,  are  where  the  landlord  has  made  an  ex- 
press warranty,  or  has  been  guilty  of  fraud.  This  is  as  far  as 
the  Supreme  Court  of  this  state  has  gone.  For  example,  in 
ShifMe,  W.  <&  K.  Co,  v.  Birney,  supra,  which  was  a  case  where 
the  tenant  sought  to  hold  the  landlord  liable  for  a  latent  defect, 
knowledge  of  which  by  the  landlord  was  not  shown,  the  court 
denied  liability,  the  syllabus  reading:  **The  relation  of  lessor  and 
lessee  arises  out  of  -contract,  and  where  there  is  neither  express 
warranty  nor  deceit  the  latter  can  not  maintain  an  action  against 
the  former  on  account  of  the  condition  of  the  premises  hired." 

Warranty  is  an  act  giving  rise  to  a  right  of  action  either  in 
tort  or  in  contract.  It  is  both  a  contract  and  a  tort.  The  false 
warranty  is  a  familiar  illustration  of  the  right  of  election  be- 
tween tort  and  contract.  Damages  for  the  personal  injury  could 
not  be  had  in  the  contract  action,  hence  the  advantage  of  suing 
in  tort. 

The  question  presented  here  has  not  been  decided  in  this  state. 
It  is  whether  or  not  damages  can  be  recovered  for  a  personal  in- 
jury for  a  failure  of  the  landlord  to  keep  his  promise  to  make  a 
specific  repair.  There  was  no  proof  of  the  allegation  in  the  peti- 
tion that  defendant  warranted  that  the  steps  were  safe. 

In  addition  to  what  has  been  stated  touching  the  fundamental 
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principles,  attention  is  called  to  specific  rulings  on  the  exact 
question. 

In  Tuitle  v.  Manufacturing  Co.,  145  Mass.,  169,  the  tenant 
hired  a  farm,  with  a  house  and  barn.  At  the  time  of  the  hiring 
the  boards  and  planks  making  the  floor  in  the  barn  were  old,  worn 
out,  defective,  and  in  need  of  repair.  As  a  part  of  the  contract 
of  hiring,  and  in  consideration  of  the  renting  by  the  tenant,  the 
landlord  promised  that  he  wouM  immediately  repair  the  floor  in 
a  proper  manner,  etc.  He  failed  to  do  so,  and  the  tenant  went 
into  possession,  and  personal  injury  resulted.  The  court  recog- 
nizing the  general  doctrine  as  shown  by  Shinkle,  W,  &  K.  Co.  v. 
Bimey,  supra,  held  that  there  could  be  no  recovery  in  tort,  for 
the  personal  injury  as  a  result  of  the  violation  of  the  duty  pre- 
scribed by  the  contract.     The  court  said: 

*  *  The  contract  relied  on  is  a  loose  one ;  it  fixed  no  time  within 
which  the  repairs  were  to  be  made,  and  it  is  doubtful  whether 
the  evidence  proved  any  breach  of  contract  on  the  part  of  the 
defendant.  But  if  we  assume  that  the  contract  was  to  make  the 
repairs  within  a  reasonable  time,  and  that  the  jury  would  be  justi- 
fied in  finding  that  the  defendant  had  not  performed  it  within  a 
reasonable  time,  the  question  is  whether,  for  such  a  breach,  the 
plaintiff  can  maintain  an  action  of  tort  to  recover  for  personal 
injuries  sustained  by  reason  of  the  defective  condition  of  the 
stable  floor. 

**The  cases  are  numerous  and  confusing  as  to  the  dividing  line 
between  actions  of  contract  and  of  tort;  and  there  are  many 
cases  where  a  man  may  have  his  election  to  bring  either  action. 
When  the  cause  of  action  arises  merely  from  a  breach  of  promise, 
the  action  is  in  contract.  The  action  of  tort  has  for  its  founda- 
tion the  negligence  of  the  defendant,  and  this  means  more  than 
a  mere  breach  of  a  promise.  Otherwise,  the  failure  to  meet  a 
note  or  any  other  promise  to  pay  money,  would  sustain  a  suit  in 
tort  for  negligence,  and  thus  the  promisor  be  made  liable  for  all 
the  consequential  damages  arising  from  such  failure.  As  a  gen- 
eral rule,  there  must  be  some  active  negligence  or  misfeasance 
to  support  tort.  There  must  be  some  breach  of  duty  distinct  from 
breach  of  contract. 

**In  the  case  at  bar,  the  utmost  shown  against  the  defendant  is 
that  there  was  unreasonable  delay  on  its  part  in  performing  an 
executory  contract.  As  we  have  seen,  it  is  not  liable  by  reason 
of  the  relation  of  lessor  and  lessee,  but  its  liability,  if  any,  must 
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rest  solely  upon  a  breach  of  this  contract.  We  do  not  see  how 
the  cases  would  differ  in  principle,  if  an  action  were  brought 
against  a  third  person  who  had  contracted  to  repair  the  stable 
floor,  and  had  unreasonably  delayed  in  performing  his  contract. 
We  are  not  aware  of  any  authority  for  maintaining  such  an  ac- 
tion. If  the  defendant  had  performed  the  work  contemplated 
by  its  contract  unskillfuUy  and  negligently,  it  would  be  liable  to 
an  action  of  tort,  because,  in  such  case,  there  would  be  a  mis- 
feasance, which  is  a  sufficient  foundation  for  an  action  of  tort. 
Such  was  the  case  of  Gill  v.  Middletony  105  Mass.,  477." 

In  Collins  v.  Karatopsky,  36  Ark.,  316,  it  was  held  that  dam- 
ages for  death  of  lessee's  wife  from  neglect  of  lessor  to  repair 
and  improve  the  premises  as  contracted  in  the  lease,  are  too 
remote  and  can  not  be  recovered. 

Hamilton  v.  Feary,  8  Ind.  App.,  615,  was  a  case  where  the 
tenant  brought  action  against  his  landlord  for  a  personal  injury 
sustained  while  in  the  occupancy  of  .the  premises.  The  tenant 
before  entering  upon  the  premises  discovered  defects  in  the  prem- 
ises, and  refused  to  go  into  possession.  Thereupon  there  was  a 
modification  of  the  written  lease,  to.  the  effect  that  if  the  tenant 
would  pay  the  landlord  the  first  month's  rent,  the  landlord 
would  immediately  thereafter  finish  the  excavation  (which  was 
then  open,  exposed  and  dangerous)  and  make  a  good  cistern. 
This  the  landlord  failed  to  do,  and  while  the  tenant  was  in  the 
use  and  occupancy  of  the  premises,  the  excavation  gave  way,  and 
the  tenant  was  injured. 

The  court  held  the  damages  remote  and  consequential,  and  not 
recoverable  in  such  action ;  that  the  tenant,  upon  refusal  of  the 
landlord  to  make  the  repairs,  may  make  the  same,  and  charge 
their  cost  to  the  landlord;  **but  as  it  is  his  duty  (tenant's)  to 
reduce  the  damages  as  much  as  reasonably  lies  in  his  power,  he 
is  not  permitted  to  allow  the  defects  in  the  premises  to  remain, 
being  fully  cognizant  thereof,  and  then  sue  to  recover  damages 
for  an  accident  resulting  from  the  dangerous  condition  of  the 
property.  Although  a  landlord  is  clearly  guilty  of  a  breach 
of  covenant  to  repair  the  leased  premises,  the  tenant  can  not  re- 
main inactive  and  allow  special  damages  to  accrue,  and  recover 
them  from  the  landlord,  when,  at  slight  expense,  he  might  have 
averted  the  injurious  consequences  complained  of." 
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At  one  point  in  the  opinion  the  court  admits  that  there  would 
be  a  legal  liability  *' where  the  landlord  has  covenanted  to  make 
repairs,  and,  upon  being  notified,  has  repeatedly  promised  and 
led  the  tenant  to  believe  in  good  faith  that  he  will  make  them. 
The  liability  of  the  lessor  •  •  *  arises  from  the  principle 
that  he  owes  the  lessee  a  duty,  and  if,  by  the  lessor's  failure  or 
negligence  to  discharge  such  duty,  and  without  any  contributing 
fault  of  the  lessee,  the  latter  sustains  injury,  a  right  of  aetion 
arises  in  favor  of  the  lessee  or  tenant,  for  the  damages  sustained. " 

What  the  judge  meant  by  such  a  statement  in  view  of  the  cor- 
rect ruling  made  in  the  case  is  difficult  to  tell,  unless  he  means 
to  recognize  a  right  of  action  for  negligence  for  failure  to  per- 
form the  contractual  duty  to  repair,  when  the  lessee  has  not  been 
guilty  of  contributory  negligence.  Recovery  was  denied  in  part 
because  the  damages  were  remote  and  consequential,  and  because 
of  the  duty  of  the  tenant  himself  to  repair,  and  then  in  part  upon 
the  erroneous  ground  stated  that : 

**A  tenant  can  not  recover  upon  tort  for  negligence  against  a 
landlord  for  failure  to  repair  the  leased  premises,  or  in  failing  to 
disclose  a  defect  therein,  if  the  tenant  is  also  guilty  of  negligence 
in  not  avoiding  danger  arising  from  the  existence  of  such  de- 
fect.'' 

Here  the  court,  incorrectly,  confuses  the  conduct  of  the  ten- 
ant as  contributory  negligence,  which  assumes  negligence  of  the 
landlord,  after  having  stated  that  the  damages  were  remote,  and 
that  it  was  the  duty  of  the  tenant  himself  to  make  the  repairs. 
This  may  be  classed  with  the  reasons  stated  in  Cowen  v.  Sunder- 
land,  supra,  as  to  which  Shauck,  J.,  in  ShinJcle,  W.  <&  K.  Co,  v. 
Birney,  supra,  said  on  page  337,  was  **  attractive  *  *  •  as 
a  suggestion  of  the  intellectual  repose  which  one  may  enjoy  when 
he  determines  the  liabilities  of  parties  according  to  his  individual 
notions  of  personal  duty,^  instead  of  seeking  the  grounds  of  de- 
cision in  the  rules  which  have  been  approved  by  the  composite 
judgment  of  those  who  have  established  our  system  of  juris- 
prudence." 

The  criticism  was  not  put  upon  proper  grounds.  The  conclu- 
sions in  both  Massachusetts  and  Indiana  cases  were  properly 
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reached,  but  the  inaccurate  statements  therein  were  the  result 
of  improper  discrimination  between  the  divisions  of  substantive 
law  concerning  a  difficult  subject,  which  some  have  not  consid- 
ered sufficiently  to  properly  understand. 

Rather  than  characterizing  the  conduct  of  the  tenant  as  con- 
tributory negligence  in  an  action  for  breach  of  contract,  it  should 
be  described  as  conduct  which  estopped  him  from  seeking  re- 
mote damages,  when  he  did  not  do  his  duty  by  making  such  re- 
pairs as  would  have  avoided  his  injuries. 

The  same  error  as  to  use  of  terms  occurred  in  O'Dwyer  v. 
O'Brien,  13  App.  Div.,  570,  where  it  was  held  that  the  landlord 
would  be  liable  for  the  defective  repairing  of  a  plank  walk  on 
the  premises  used  by  the  plaintiff,  but  for  the  fact  that  the 
tenant  could  and  did  see  the  defect  and  danger  and  was  thus 
guilty  of  such  contributory  negligence  as  would  defeat  her  re- 
covery. 

In  MUes  v.  Janvrin,  196  Mass.,  431,  it  was  stated : 

"And  the  general  doctrine  was  laid  down  there  (in  Tuttle  v. 
Manufacturing  Co.,  supra),  that  a  negligent  omission  to  repair 
the  premises  of  another  is  not  the  ground  of  an  action  of  tort. 
The  same  conclusion  was  reached  in  Cavalier  v.  Pope  (1905),  2 
K.  B.  757;  on  appeal  (1906),  App  Cas.,  428;  Brodtfnan  v.  Fin- 
erty,  116  La.,  1103.  See,  also,  Collins  v.  Karaiop-ihy,  33  Ark.. 
316.'' 

I  have  examined  these  cases  and  they  all  support  this  deci- 
sion. 

It  is  interesting  to  observe  that  previous  to  the  decision  in 
Cavalier  v.  Pope,  supra,  there  was  authority  to  the  contrary  as 
appears  in  Nelson  v.  Brewery  Co.,  2  C.  P.  Div.,  311.  On  this 
authority  it  was  ruled  in  Cavalier  v.  Pope,  supra,  that  a  land- 
lord who  had  agreed  to  repair  the  floor  of  the  kitchen  let  to 
plaintiff's  husband,  etc.,  was  liable  for  injuries  suffered  by  the 
tenant's  wife  in  falling  through  the  floor  which  had  not  been 
repaired  in  accordance  with  his  agreement.  The  ruling  was 
reversed  in  the  court  of  appeals,  and  the  doctrine  of  Nelson  v. 
Brewery  Co.  overruled. 

This  may  be  some  consolation  to  those  who  insist  on  maintain- 
ing such  actions. 
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Stillwell  V.  Land  Co.,  22  Ky.  Law  Rep.,  785,  is  a  case  where  it 
was  assumed  without  discussion  that  a  landlord  who  had  agreed 
to  make  repairs  on  leased  premises  is  liable  to  make  compensa- 
tion for  injuries  caused  by  failure  to  make  needed  repairs.  The 
only  point  discussed  in  the  opinion  is  whether  plaintiff  was  guilty 
of  contributory  negligence. 

In  Miles  v.  Janvrin,  supra,  the  wife  brought  action  for  per- 
sonal injuries  sustained  by  falling  upon  a  defective  doorstep  in 
a  dwelling-house  occupied  by  her  and  her  husband  under  a  lease 
to  him,  the  allegation  being  that  the  steps  were  negligently  per- 
mitted to  be  out  of  repair.  The  evidence  disclosed  an  agreement 
by  the  landlord  that  h^  would  repair  the  steps.  It  was  held  that 
the  wife  could  not  maintain  the  action;  that  the  tenant  could 
not  recover.    To  same  effect,  Davis  v.  Smith,  26  R.  I.,  129. 

In  Gdlvin  v.  Beats,  187  Mass.,  250,  it  is  stated  that: 

**The  general  rule  in  this  commonwealth  must  be  considered 
as  settled  that  a  tenant  can  not  recover  against  his  landlord  for 
personal  injuries  occasioned  by  the  defective  condition  of  the 
premises  let,  unless  the  landlord  agrees  to  repair,  makes  the  re- 
pairs, and  is  negligent  in  making  them. 
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Reams  v.  Taylor,  31  Utah,  288,  was  an  action  for  personal  in- 
jury by  the  tenant  upon  a  promise  to  repair  made  by  a  guardian 
of  an  insane  person.  The  action  was  held  not  maintainable  ap- 
parently on  the  grounds  of  the  contributory  negligence  of  the 
tenant  in  accepting  a  lease  of  premises  known  to  be  in  a  dan- 
gerous condition.  The  court,  however,  stated  that  the  tenant 
must  be  deemed  guilty  of  contributory  negligence  or  to  have  as- 
sumed the  risk.  It  was  also  stated  that  the  tenant  accepting?  a 
lease  and  taking  possession  of  premises  on  which  are  dangerous 
defects  (in  the  case  at  bar  it  was  under  a  promise  of  the  land- 
lord to  repair)  should  either  repair  the  defects  and  deduct  the 
cost  from  the  rent,  or  surrender  the  premises,  and  failing  to  do 
either,  if  he  is  injured  by  such  defects,  can  not  recover  therefor. 

The  general,  fundamental  principles  have  been  stated  and  the 
few  authorities  which  bear  upon  the  question  are  reviewed.  It 
discloses  that  few  efforts  have  been  made  to  invade  or  demolish 
the  fundamental  distinctions  in  law  much  to  the  credit  of  the  bar. 
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There  is  a  feeling,  especially  as  manifested  in  this  case,  that 
such  a  decision  is  an  outrage  upon  the  rights  of  one  who  suffers 
permanent  personal  injury  from  such  neglect  of  duty  of  a  land- 
lord. The  answer  is  that  the  tenant  assnm*^  some  responsibility, 
and  has  adequate  remedy  by  making  repairs  and  recouping 
against  the  rent.  If  he  does  not  want  to  take  this  course,  let  him 
move.  In  this  case  the  evidence  shows  that  plaintiff's  husband 
did  undertake  to  make  some  r^airs  on  the  steps;  the  house  was 
a  small  one  in  an  alley,  the  steps  common  wooden  ones,  to  repair 
which  properly  while  the  husband  was  at  it  would  have  cost  but 
a  trifle.  Lawyers  and  their  clients  in  bringing  actions  must 
know  that  they  have  done  their  duty,  and  must  not  be  blind  to 
justice.  If  there  is  any  remedy  for  them  in  such  a  case  as  this, 
it  must  be  through  the  Legislature  or  by  decision  of  the  court  of 
last  resort,  and  then  some  radical  change  in  the  law  will  be  nec- 
essary. But  whatever  it  may  be  the  tenant  must  perform  his  or 
her  duty  before  being  entitled  to  recovery. 

No  motion  for  non-suit  was  asked  for  by  defendant,  but  the 
court  of  its  own  motion  directed  a  verdict  in  favor  of  defendants. 
Much  complaint  is  made  of  this  action.  What  was  the  court  to 
do  when  it  could  not  possibly  instruct  the  jury  concerning  a 
claim  asserted  by  plaintiff  which  had  no  standing  in  law,  and 
when  even  the  petition  is  demurrable? 

Motion  for  a  new  trial  is  overruled  and  petition  dismissed. 
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RIGHTS  or  ABUTTER.  IN  SPACE  UNDER  SIDEWALK. 

Common  Pleas  Court  of  Cuyahoga  County. 

N.  0.  Stone  v.  Cuyahoga  Light  Co. 

Decided,  November  29,  1909. 

Streets  and  Sideuxilks — New  Uses  of  Municipal  Highways — To  Meet 
the  Qrotoing  Necessities  of  Dense  Populations — Public  Uses  which 
are  not  Inconsistent  with  Use  for  Travel  are  Legitimate — Placing 
of  Pipes  for  Steam  Heat  and  Power  Purposes — Use  Sanctioned  hy 
Council  Precludes  Inquiry  as  to  Propriety  'by  Court — Rights  of 
Abutters — Legitimate  Uses  of  Streets  Classified. 

1.  The  trend  of  legislative  enactments,  and  of  authoritative  judicial 

decisions,  Is  to  enlarge  the  rights  of  the  public  In  the  uses  of  mu- 
nicipal highways,  to  meet  the  growing  necessities  of  dense  popula- 
tion and  of  congested  business;  and  the  earlier  view,  that  streets 
must  be  limited  to  such  uses  as  were  originally  Intended  by  the 
dedication,  has  given  way  to  the  more  expanded  view,  that  streets 
may  be  used  for  such  necessary  public  uses  as  are  not  destructive 
of,  or  Inconsistent  with,  the  original  purpose  of  travel  and  trans- 
portation. 

2.  If  the  proposed  use  of  a  street  Is  a  public  use,  and  Is  not  Inconsistent 

with  the  use  thereof  for  travel  and  transportation.  It  Is  a  legitimate 
street  use;  and  when  sanctioned  by  the  Legislature  and  by  the 
municipal  authorities,  the  right  to  make  such  use  of  the  street  may 
be  granted  to  a  public  service  corporation  created  for  that  purpose. 

3.  The  placing  of  a  pipe  under  the  sidewalk  of  a  municipal  highway,  to 

carry  steam  for  heat  and  power,  "to  the  public  generally,"  Is  a  pub- 
lic service  and  Is  a  legitimate  street  use. 

4.  Where  such  use  of  the  street  Is  being  made,  under  sanction  of  the 

statute.  Section  1536-100,  and  under  grant  by  ordinance  of  the  city 
council,  and  pursuant  to  the  direction  of  the  board  of  public  serv- 
ice, the  court  can  not  Inquire  as  to  the  propriety  or  the  mode  of 
such  authorized  use. 

5.  The  use  by  the  owner  of  an  abutting  lot  of  an  excavation  beneath  the 

sidewalk  rests  upon  license  or  permission,  and  does  not  vest  In  the 
lot  owner  such  juristic  right  as  will  enable  him  to  prevent  the 
placing  of  such  steam  pipe  In  and  through  such  excavation,  when 
authorized  by  the  proper  authorities. 

Hetiderson,  Qtml  &  Siddall  and  A,  F.  Odlin,  for  plaintiflE. 
N.  D,  Baker,  City  Solicitor,  for  the  city. 
Oage,  Wilbur  <&  Williams,  for  the  defendant. 
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The  plaintiff  owns  and  occupies  a  lot  fronting  fifty  feet  on 
Euclid  avenue,  having  a  six  story  and  basement  building  thereon, 
the  basement  extending  thirteen  feet  under  the  sidewalk.  The 
roadway  of  this  street  is  sixty  feet  wide,  and  each  sidewalk  is 
nineteen  feet  wide.  This  space  under  the  sidewalk,  thirteen  by 
fifty  feet,  is,  and  for  many  years  has  been  used  by  plaintiff  in 
connection  with  his  basement,  and  is  of  great  value  to  him  and  to 
his  property. 

The  defendant,  an  Ohio  corporation,  is  engaged  in  the  busi- 
ness of  furnishing  light,  heat  and  power  to  the  public  generally, 
by  means  of  pipes  and  conduits  laid  under  ground,  and  is  about 
to  place  one  of  its  steam  pipes  in  and  along  said  excavation  un- 
der the  sidewalk.  Plaintiff  asks  that  defendant  be  enjoined  from 
making  such  use  of  said  part  of  the  street. 

The  defendant  answers,  justifying  its  proposed  action  under  an 
ordinance  of  the  city  council  and  the  direction  of  the  board  of 
public  service.    To  this  answer  the  plaintiff  demurs. 

The  nature  of  the  case  and  the  course  of  the  arguments  in- 
volve two  questions:  first,  is  the  proposed  use  of  this  part  of 
Euclid  avenue  a  proper  street  use  ?  In  other  words,  is  the  laying 
of  steam  pipes  beneath  the  surface  of  the  street,  for  supplying 
steam  to  such  of  the  public  as  may  want  to  use  it  for  heat  and 
power,  such  use  of  the  highway  as  may  properly  be  authorized  by 
the  public  authorities ;  and,  secondly,  has  the  plaintiff  such  right 
to  the  use  he  is  making  of  the  part  of  the  street  as  makes  it  im- 
mune from  the  proposed  interference  therewith? 

The  suggestion  in  argiunent  that  this  is  not  a  public  use  of  the 
street  is  answered  by  our  Supreme  Court  and  others,  holding 
that  the  public  use  does  not  mean  a  use  for  the  benefit  of  the  en- 
tire public,  or  of  any  large  portion  of  it;  but  the  use  may  be 
limited  to  the  inhabitants  of  a  small  or  restricted  locality,  if  the 
use  and  benefit  be  in  common,  and  not  to  particular  individuals, 
or  a  very  few  persons.  I  cite  McQwllen  v.  Hatton,  42  Ohio  St., 
202 ;  Costar  v.  Water  Co.,  18  N.  J.  Eq.,  55 ;  Ross  v.  Davis,  97 
Ind.,  79 ;  Pocantico  Water  Works  Co.  v.  Bird,  130  N.  Y.,  249. 

Any  contention  in  this  regard,  however,  must  be  deemed  fore- 
closed in  this  case  by  the  averment  in  the  petition  that  the  defend- 
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ant  is  ''engaged  in  the  business  of  furnishing  light,  heat  and 
I)ower  to  the  public  generally."  The  question  remains,  however, 
whether  this  public  use  of  the  street  is  a  proper  street  use. 

How  stands  this  question  upon  principle — ^upon  principles  to 
be  drawn  from  the  trend  of  well-considered  authoritative  cases? 
In  the  earlier  cases,  controlling  effect  was  too  often  given  to  the 
ownership  of  the  fee  in  the  land  embraced  within  the  highway. 
But  in  the  later  cases  little  or  no  effect  is  given  to  this  feature.  In 
Lewis,  Em.  Dom.  (3d  Ed.),  Section  28,  the  author  says: 

**The  uses  which  the  public  may  make  of  a  street  do  not  de- 
pend upon  the  ownership  of  the  fee.  If  the  fee  is  in  the  abutting 
owner,  it  is  subject  to  all  legitimate  street  uses.  If  it  is  in  the 
public,  it  is  in  trust  for  street  uses,  and  is  subject  to  certain 
rights  or  easements  in  the  abutting  owner,  which  can  not  be  im- 
paired by  any  diversion  of  the  street  to  other  uses.  •  •  •  It 
seems  every  way  desirable  that  a  distinction  which  is  never  made 
in  the  every-day  dealings  between  man  and  man,  touching  abut- 
ting property,  should  be  abandoned  by  the  courts.  There  is  no 
substantial  distinction  between  a  perpetual  easement  for  street 
uses,  and  a  fee  for  street  uses." 


The  same  doctrine  has  been  announced  by  our  Supreme  Court 
again  and  again.  The  latest  expression  of  that  court  upon  the 
subject  is  found  in  Kellogg  v.  Traction  Co,,  80  Ohio  St.,  331.  I 
will  not  stop  to  read. 

In  many  of  the  earlier  cases,  and  in  some  of  the  more  recent 
cases,  the  public  right  is  limited  to  such  uses  of  the  highway  as 
will  in  some  way,  directly  or  indirectly,  promote  and  subserve  the 
primary  purposes  of  travel  and  transportation.  The  efforts  of 
some  courts  to  bring  some  new  use  within  this  narrow  and  partial 
view  of  the  primary  purposes  of  the  highway,  are  more  amusing 
than  instructive.  In  the  march  of  progress,  in  the  social  and  in 
the  business  world,  the  law  must  necessarily  follow;  it  can  not 
lead.  But  while  the  courts  can  not  keep  abreast  of  the  march 
of  progress,  they  ought  at  least  to  keep  within  hailing  distance  of 
the  procession. 

We  are  making  many  uses  of  streets  in  large  cities  that  were 
not  intended,  or  thought  of,  when  the  streets  were  dedicated; 
and  it  is  reasonably  certain  that  in  the  futiure  still  other  uses 
will  be  made — must  be  made  of  municipal  highways  to  meet  the 
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growing  necessities  of  dense  population  and  of  congested  busi- 
ness. Following  this  inevitable  enlargement  of  street  uses  for 
public  purposes,  the  courts  have  taken  a  broader  view  of  street 
uses  than  was  demanded  in  the  earlier  cases,  and  have  generally 
held  that  the  legitimate  public  uses  of  a  municipal  highway  aro 
not  limited  to  such  uses  as  must  have  been  in  actual  contempla- 
tion by  the  dedicator,  but  are  to  be  extended  to  all  such  public 
uses  as  are  not  destructive  of,  or  inconsistent  with,  the  uses  so 
originally  contemplated.  The  sound  logic  of  this  view  is,  that 
the  preservation  and  maintenance  of  the  original  purpose  and 
benefits  of  the  dedication,  does  not  require  a  restriction  to  such 
uses  as  were  originally  contemplated,  but  only  that  no  new  use 
shall  be  allowed  that  will  destroy  or  impair  the  uses  originally 
contemplated. 

It  is  very  clearly  to  be  seen  that  the  rule  of  restriction — ^the 
old  rule,  if  I  may  so  call  it — ^while  it  preserves  to  the  public  all  of 
the  benefits  originally  contemplated  by  the  dedication,  stands  in 
the  way  of  making  new  and  necessary  uses  of  the  highway  that 
do  not  come  within  the  original  contemplation.  It  is  just  as  clear- 
ly to  be  seen  that  the  new  rule,  if  I  may  so  term  it,  preserves  to 
the  public  just  as  fully  all  the  benefits  originally  contemplated 
by  the  dedication,  and  at  the  same  time  sanctions  and  fosters  the 
additional  public  uses  that  grow  out  of  the  necessity  of  the  situa- 
tion. The  former  rule  is  narrow  and  restricted;  the  latter  is 
broad  and  comprehensive,  as  all  rules  should  be  that  concern  the 
public  welfare. 

This  gradual  development  of  the  law  is  not  at  all  exceptional; 
it  is  a  natural  process.  However  erratic  and  disorderly  the 
course  of  legislation  may  be,  the  laws  that  rest  upon  principle, 
and  that  embody  doctrines,  are  evolved  by  an  orderly  sequence 
of  events  coincident  with  the  progress  of  social  and  business  con- 
ditions. Herbert  Spencer  says  that  the  growth  and  adaptation  of 
the  law  is  brought  about  mostly  by  small  accumulated  changes, 
the  unprompted  workings  of  organized  society — much  as  towns 
and  cities  have  insensibly  grown  up — ^to  meet  the  growing  wants 
of  a  progressive  humanity. 

It  may  safely  be  assumed,  I  think,  that  the  primary  purpose, 
and  perhaps  the  only  purpose  in  actual  contemplation  in  the  dedi- 
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cation  of  land  for  a  highway  was  the  surface  use  thereof.  But,  as 
I  have  said,  this  has  been  found  to  be  only  a  partial  view  of  the 
authorized  uses  of  a  municipal  highway.  Lewis,  Em.  Dom., 
182,  says: 

**  While  the  purpose  of  streets  is  primarly  for  public  travel  and 
transportation,  yet  in  populous  districts  it  has  been  the  imme- 
morial custom  to  employ  them  for  other  purposes  of  a  public  na- 
ture which,  though  having  little  or  no  connection  with  the  use 
or  improvement  of  the  street  as  a  highway,  are  not  inconsistent 
with  such  use.  Out  of  this  usage  has  grown  up  a  rule  that  streets 
in  cities  and  villages  may  be  used  for  various  incidental  pur- 
poses.'* 

The  Supreme  Court  of  Minnesota,  dealing  with  the  construc- 
tion of  a  telephone  line  along  the  side  of  a  country  highway,  has 
this  to  say  upon  the  subject  I  am  considering.  I  read  from  Cater 
V.  Exchange  Co,,  60  Minn.,  539,  543,  545,  Judge  Mitchell  de- 
livering the  opinion: 

'*The  question  then  is,  what  is  the  nature  and  extent  of  the 
public  easement  in  the  highway?  If  there  is  any  one  fact  es- 
tablished in  the  history  of  society  and  of  the  law  itself,  it  is  that 
the  mode  of  exercise  of  this  easement  is  expansive,  developing 
and  growing  as  civilization  advances.  In  the  most  primitive 
state  of  society  the  conception  of  a  highway  was  merely  a  foot- 
path. In  a  slightly  more  advanced  state  it  included  the  idea  of 
a  way  for  pack  animals,  and  next  a  way  for  vehicles  drawn  by 
animals — constituting,  respectively,  the  'iter,'  the  'actus'  and 
the  'via'  of  the  Romans.  And  thus  the  methods  of  using  public 
highways  expanded  with  the  growth  of  civilization  until  today 
our  urban  highways  are  devoted  to  a  variety  of  uses  not  known 
in  former  times  and  never  dreamed  of  by  the  owners  of  the  soil 
when  the  public  easement  was  acquired.  Hence,  it  has  become 
settled  that  the  easement  is  not  limited  to  the  particular  methods 
of  use  in  vogue  when  the  easement  was  acquired,  but  includes 
all  new  and  improved  methods,  the  utillity  and  general  con- 
venience of  which  may  afterward  be  discovered  and  developed  in 
aid  of  the  general  purpose  for  which  highways  are  designed.  And 
it  is  not  material  that  these  new  and  improved  methods  of  use 
were  not  contemplated  by  the  owner  of  the  land  when  the  ease- 
ment was  acquired  and  are  more  onerous  to  him  than  those  then 
in  use. 

"Another  proposition  which  we  believe  to  be  sound  is  that  the 
public  easement  in  the  highway  is  not  limited  to  travel  or  trans- 
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portation  of  persons,  or  property  in  movable  vehicles.  This  is 
doubtless  the  principal  and  most  necessary  use  of  highways,  and 
in  a  less  advanced  state  of  society  was  the  only  known  use,  as 
the  etymology  of  the  word  *way'  indicates,  and  the  courts, 
which  as  a  rule  are  exceedingly  conservative  in  following  old 
definitions,  have  often  seemed  inclined  to  adhere  to  this  original 
conception  of  the  purpose  of  the  highway,  and  to  exclude  every 
form  of  use  that  does  not  strictly  come  within  it,  but  it  is  now 
universally  considered  thfitt  urban  highways  may  be  used  for  con- 
structing sewers  and  laying  pipes  for  the  transmission  of  gas, 
water  and  the  like,  for  public  use.  Some  courts  put  this  on  the 
ground  that  these  uses  are  merely  incidental  to,  and  in  aid  of, 
travel  on  the  streets.  Other  courts  put  it  on  the  ground  that  such 
uses  are  contemplated  when  the  easement  in  urban  ways  is  ac- 
quired, but  not  in  the  case  of  rural  highways.  But  it  seems  to  us 
that  neither  of  these  reasons  is  either  correct  or  satisfactory.  The 
uses  referred  to  of  urban  streets  are  not  in  aid  of  travel,  but  are 
themselves  independent  and  primary  uses,  aJthough  all  within 
the  general  purpose  for  which  highways  are  designed.  Neither 
can  a  distinction  between  urban  and  rural  ways  be  sustained  on 
the  ground  that  such  uses  were  contemplated  when  the  public 
easement  was  acquired  in  the  former,  but  not  when  the  easement 
was  acquired  in  the  latter.  As  a  matter  of  fact,  most  of  these 
uses  were  unknown  when  the  public  easement  was  acquired  in 
many  of  the  streets  in  the  older  cities.  Indeed,  many  of  what 
are  now  urban  highways  were  merely  country  roads  when  the 
public  acquired  its  easement  in  them,  and  doubtless  many  high- 
ways that  are  now  merely  country  roads  will  in  time  become 
urban  streets.  When  such  changes  occur,  will  the  abutting  own- 
ers be  entitled  to  new  compensation  before  the  public  can  build 
sewers  or  lay  water  or  gas  pipes  in  those  streets! 

**It  seems  to  us  that  a  limitation  of  the  public  easement  in 
highways  to  travel  and  the  transportation  of  persons  and  prop- 
erty in  movable  vehicles,  is  too  narrow.  In  our  judgment  public 
highways,  whether  urban  or  rural,  are  designed  as  avenues  of 
communication,  and  if  the  original  conception  of  a  highway  was 
limited  to  travel  and  transportation  of  property  in  movable 
vehicles,  it  was  because  these  were  the  only  modes  of  communica- 
tion then  known ;  that  as  civilization  advances,  and  new  and  im- 
proved methods  of  communication  and  transportation  are  de- 
veloped, these  are  all  in  aid  of  and  within  the  general  purpose 
for  which  highways  are  designed.  Whether  it  be  travel,  the 
transportation  of  persons  and  property,  or  the  transmission  of  in- 
telligence, and  whether  accomplished  by  old  methods  or  by  new 
ones,  they  are  all  included  within  the  public  'highway  easement,' 
and  impose  no  additional  servitude  on  the  land,  provided  they 
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are  not  inconsistent  with  the  reasonably  safe  and  practical  use  of 
the  highway  in  other  and  usual  and  necessary  modes,  and  pro- 
vided they  do  not  unreasonably  impair  the  special  easements  of 
abutting  owners  in  the  streets  for  purposes  of  access,  light  and 
air.  It  is  impracticable,  as  well  as  dangerous,  to  attempt  to  lay 
down,  except  in  this  general  form,  any  rule  or  test  of  universal 
application  as  to  what  is  or  what  is  not  a  legitimate  'street  or 
highway  use.'  Courts  have  often  attempted  to  do  so,  but  have 
always  been  compelled,  by  the  logic  of  events,  to  shift  their 
ground.*' 

I  read  from  the  opinion  of  Judge  Peckham  in  Re  City  of  Tan- 
kers, 117  N.  Y.,  564,  573 : 

*  *  If  the  land  in  question  be  ss  claimed — a  public  street  in  the 
city  of  Yonkers — then  that  city  has  the  right,  as  an  incident  to 
its  jurisdiction  over  its  streets  and  highways,  to  lay  down  a  sewer 
therein  in  accordance  with  its  by-laws  and  regulations.  To  put 
a  sewer  in  a  public  street  in  a  city  is  simply  to  use  the  street  in  a 
manner  which  is  necessiarily  incident  to  the  use  for  which  streets 
are  opened  and  laid  out  in  cities.  It  is  a  part  of  the  purpose  in 
view  when  land  is  taken  or  dedicated  for  use  as  a  public  street 
in  a  city,  that  it  shall  be  used  not  only  for  the  purposes  of  mere 
passage  and  repassage,  but  for  all  incidental  purposes,  including 
the  building  of  sewers  therein,  as  may  be  necessary,  appropriate 
and  usual  for  the  proper  enjoyment  of  such  street." 

»  

To  the  same  effect  I  cite,  but  do  not  read,  Van  Brunt  v.  Flat- 
bush,  59  Hun.,  192  (13  N.  Y.  Supp.,  545) ;  McDevitt  v.  Gas  Co,, 
160  Pa.  St.,  367  (28  Alt.  Rep.,  948) ;  Mordhurst  v.  Traction  Co., 
163  Ind.,  268  (71  N.  E.  Rep.,  642) ;  Cumberland  Tel,  ib  Tel,  Co, 
V.  Aventt,  120  Ky.,  34  (85  S.  W.  Rep.,  204) ;  State  v.  Potter,  47 
N.  Y.,  375,  380;  Lewis,  Em.  Dom.,  182-186;  CarU  v.  Street  Ry, 
&  Transfer  Co,,  28  Minn.,  373,  376  (41  Am.  Rep.,  290) ;  Hays 
V.  Telephone  Co,,  21  C.  C,  480. 

In  harmony  with  this  expansive  doctrine  as  to  street  uses,  the 
Legislature  and  the  municipal  council  have  conferred  upon  this 
defendant  authority,  so  far  as  authority  can  be  conferred,  to  do 
what  the  defendant  threatens  to  do.  Section  1536-100,  Revised 
Statutes,  empowers  municipal  corporations  to  grant  by  ordi- 
nance: 

"The  use  of  its  streets,  avenues,  alleys,  lanes  and  public  places, 
to  lay  pipes,  conduits,  manholes,  drains  and  other  necessary  fix- 
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tures  and  appliances,  under  the  surface  thereof,  to  be  used  for 
supplying  such  municipality  and  its  inhabitants  with  steam  or 
hot  water,  or  both,  for  heat  or  power  purposes,  or  both." 

In  the  differentiation  and  distribution  of  municipal  powers, 
the  municipal  code  provides  that : 

''The  powers  of  council  shall  be  legislative  only,  and  it  shall 
perform  no  administrative  duties  whatever.''  Section  1536-618, 
Revised  Statutes. 

And  it  provides  that : 

'*The  directors  of  public  service  shall  be  the  chief  adminis- 
trative authority  of  the  city."  Section  1536-675,  Revised  Stat- 
utes. 

The  city  ordinance  grants  to  the  light  company  the  right  to 
construct  and  maintain  pipes  and  conduits  in  certain  streets  for 
steam  and  hot  water  lines,  and  provides  that  the  work  shall  be 
done  upon  permits  issued  by,  and  to  the  satisfaction  of,  the  board 
of  public  service.  And  it  further  provides  that  wherever  it  is 
feasible  or  desirable,  in  the  opinion  of  said  board,  to  have  the 
pipes  and  conduits  laid  between  the  curb  line  of  the  roadway  and 
the  building  or  lot  line,  they  shall  be  so  laid. 

The  answer  avers  that  the  board  of  public  service  has  di- 
rected  the  company  to  lay  its  pipes  where  it  is  now  laying  them 
and  proposes  to  lay  them. 

The  power  of  the  Legislature  and  the  municipal  council  to  ap- 
thorize  such  use  of  the  streets  is  fuUy  recognized  in  Kutnler  v. 
SUsbee,  38  Ohio  St.,  445.  Judge  Okey  says  in  the  course  of  his 
opinion,  page  447 : 

'*A  statute  granting  authority  to  lay  pipes,  for  the  purposes 
specified,  in  the  streets  of  municipal  corporations,  would  be 
clearly  authorized  by  the  general  grant  of  legislative  power;  and 
where  a  statute  does  not  impinge  upon  any  constitutional  inhi- 
bition, the  Legislature  is  the  sole  judge  as  to  the  form  it  may  be 
made  to  assume." 

And  where  the  municipal  council  has  a  discretion  and  judg- 
ment to  be  exercised,  as  to  when  and  where  and  how  a  street  use 
shall  be  exercised,  its  judgment  is  final.  It  can  not  be  reviewed 
or  modified  by  the  courts. 
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Finding,  as  I  do,  that  the  placing  of  a  steam  pipe  in  Euclid 
avenue  as  proposed  by  the  defendant  is  a  public  use  of  the  high- 
way, that  it  is  a  legitimate  street  use,  and  that  it  has  been  duly 
authorized,  it  remains  to  inquire  whether  the  plaintiff  has  such 
right  to  the  use  he  is  making  of  the  part  of  the  street  as  makes 
it  immune  from  the  proposed  interference  therewith. 

The  uses  that  the  public  may  make  of  a  municipal  highway 
are  more  or  less  indeterminate,  and  perhaps  they  must  remain  so. 
They  never  can  be  completely  catalogued,  because  we  can  not  say 
what  other  needs  may  arise  to  justify  additional  uses.  Abutting 
landowners  have  rights  in  the  highway,  just  as  well  settled,  and 
as  well  protected,  as  the  rights  of  the  public  therein ;  and  the  con- 
flicting claims  of  the  public  authorities  and  of  abutting  land- 
owners, as  to  the  legitimate  rights  of  each  in  the  public  high- 
ways, has  been  a  fruitful  source  of  litigation,  and  of  discordant 
views  by  the  courts. 

To  say,  as  some  courts  have  said,  that  the  only  uses  to  which 
a  street  is  devoted  by  dedication  are  public  uses,  and  that  all 
uses  not  embraced  in  such  dedication  belong,  of.  right,  to  the 
abutting  landowners,  is  a  short-sighted  view  of  the  purpose  and 
effect  of  the  dedication,  and  it  unduly  enlarges  the  rights  of  the 
landowner.  As  matter  of  fact  dnd  history,  and  by  the  settled 
doctrine  of  our  jurisprudence,  the  owner  of  land  abutting  on  a 
city  street  has  an  easement  in  the  adjoining  street,  for  access,  for 
light,  and  for  air.  These  rights  arise  with  the  creation  of  the 
highway,  and  regardless  of  the  mode  of  its  establishment.  These 
are  juristic  rights,  fully  recognized  and  protected  in  the  person 
of  inherence;  and  these  are  all  the  interests  that  have  been  es- 
tablished by  uniform  authoritative  adjudication,  as  belonging 
to  the  owner  of  lands  abutting  upon  a  municipal  highway. 

There  are  other  private  tises  habitually  made  of  lands  within 
highways — surface,  supersurface  and  subsurface  uses — that  do 
not  rest  upon  absolute  right,  but  rest  upon  license  or  permission. 
These  are  more  in  the  nature  of  privileges,  and  must  at  any  time 
give  way  to  public  uses  when  needed. 

An  abutting  lot  owner  may,  with  the  permission,  or  the  mere 
acquiescence,  of  the  municipal  authorities,  plant  and  maintain 
shade  trees  upon  the  street;  he  may  in  like  manner  make  and 
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mairltain  an  excavation  under  the  sidewalk;  and  he  may  in  like 
manner  maintain  some  structures  over  and  above  the  surface 
of  the  street.  But  such  private  uses  are  only  temporary  privi- 
leges. They  must  give  way  to  the  legitimate  public  uses,  when 
asserted,  and  they  can  never  ripen  into  a  strictly  juristic  right, 
that  is  adversary  to  the  public  right,  which  is  everywhere  re- 
garded as  dominant.  The  leading  case  in  Ohio,  upon  this  sub- 
ject, is  Elster  v.  Springfield,  49  Ohio  St.,  82.  I  read  what  is 
said  of  this  case  by  the  Supreme  Court  in  Kellogg  v.  Traction 
Co.,  80  Ohio  St.,  331,  346,  347.  I  read  this  because  it  is  a  con- 
cise statement  of  what  is  decided  in  the  Elster  case. 

"In  Elster  v.  Springfield,  49  Ohio  St.,  82,  a  water  pipe  had 
been  laid  in  the  street  under  a  grant  or  license  by  the  city,  for 
the  purpose  of  conveying  water  from  a  spring  to  a  paper  mill 
several  squares  distant.  In  the  construction  in  the  street  of  a 
large  sewer  by  the  city,  more  than  twenty-one  years  after  the 
pipe  had  been  laid,  the  water  pipe  was  destroyed  and  the  owner 
sued  the  city  for  damages.  In  the  opinion  it  is  said,  by  Spear,  J. : 
*The  laying  of  sewers,  like  that  of  gas  and  water  pipes  beneath 
the  soil,  and  the  erection  of  lamps  and  hitching  posts,  etc.,  upon 
the  surface,  is  a  street  use,  sanctioned  as  such  by  their  obvious 
purpose,  and  long  continued  usage.'  And  again  he  says:  'As 
we  have  seen,  the  city  as  to  its  streets,  is  a  trustee  for  the  use  of 
the  public.  A  trustee  of  property  for  the  benefit  of  the  public 
could  not,  any  more  than  could  a  trustee  of  private  property 
held  for  known  specific  and  continuing  uses,  alien  or  encumber 
the  property  to  the  prejudice  of  the  beneficiary,  and  a  purchaser 
dealing  with  the  trustee,  in  either  case,  would  be  bound  to  take 
notice,  at  his  peril,  of  the  limitation  of  the  power  (2  Dillon,  Mun. 
Corp.,  Section  671 ;  Alton  v.  Trans.  Co.,  15  111.,  60) .  Hence  it 
would  follow  that  whatever  grant  may  have  been  made  by  the 
town  of  Springfield  to  the  Kills,  to  maintain  water  pipes  in  Cen- 
ter street,  could  have  no  greater  operation  than  as  a  temporary 
license,  subject  to  be  revoked  at  the  will  of  the  town,  or  city,  as 
its  necessities  in  the  future  uses  of  the  street  might  require.  It 
necessarily  results  from  this  that  the  enjoyment  of  the  street 
beneath  the  surface  for  the  laying  of  the  pipes  and  the  flowing 
of  the  water  through  them  was  a  permissive  use,  and  that  no  per- 
manent right  could  be  acquired  by  long  continuance.'  And  it 
is  there  held:  'The  use  of  the  street  by  the  plaintiff,  for  his 
water  pipes  being  allowed  by  license,  there  was  no  enjoyment 
adverse  to  the  city.     Nor  had  the  city  power  by  grant,  to  give 
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plaintiff  any  right  in  the  street  inconsistent  with  the  future 
legitimate  uses  of  the  street  by  the  city.  Hence,  no  right  by  pre- 
scription to  maintain  the  pipes  in  the  street  would  vest  in  the 
plaintiff,  although  he  had  enjoyed  the  use  more  than  twenty-one 
years,  and  any  damages  accruing  to  plaintiff  by  removing  the 
pipes,  and  thus  interrupting  the  flow  of  water  through  them, 
would  be  damnum  absque  injuria/  '^ 

Kellogg  v.  Traction  Co.,  supra,  is  a  case  in  which  the  city  had 
given  to  the  owner  of  property  on  opposite  sides  of  the  street, 
permission  to  construct  a  bridge  over  the  street  from  one  build- 
ing to  another  belonging  to  the  same  party,  far  enough  above  the 
street's  surface  to  give  street  clearance,  and  a  tax-payer  brought 
suit  to  enjoin  the  erection  of  such  structure  over  the  street.  The 
Supreme  Court  held  that  such  action  could  not  be  maintained; 
that  an  abutting  lot  owner,  making  private  use  of  part  of  the  street 
— a  use  that  does  not  interfere  with  any  public  use  of  the  street, 
and  doing  this  with  the  sanction  of  the  municipal  authorities — 
is  immune  from  a  tax-payer's  suit  to  enjoin  such  use.  The 
case  deals  with  a  mere  license,  and  not  with  any  easement  ap- 
pendant to  an  abutting  lot;  and  it  points  the  distinction  be- 
tween the  two. 

Callen  v.  Electric  Light  Co.,  66  Ohio  St.,  166,  is  a  case  that 
was  often  referred  to  in  the  argument.  This  case  decides  that 
the  company  had  no  right  to  place  and  maintain  a  pole  for  the 
support  of  its  wires,  in  front  of  plaintiff's  vacant  lot.  It  is 
difficult  to  tell,  from  the  report,  either  the  facts  of  the  case  or 
the  rationale  of  the  decision.  It  is  not  clearly  stated,  but  I 
think  it  may  be  fairly  inferred  from  what  is  stated,  that  the 
pole  complained  of  would  impair  plaintiff's  property  right  of 
ingress  and  egress  to  and  from  his  lot. 

The  court  further  finds  that  such  use  of  the  street  is  not  a 
legitimate  street  use,  because  the  electricity  was  to  be  furnished, 
not  to  the  city,  but  to  private  consumers.  The  statement  in  the 
opinion  is  this : 

'*The  electric  lighting  by  defendant  is  not  of  the  streets  and 
for  the  city;  it  is  wholly  for  private  use;  hence  it  is  a  private 
purpose  and  is  not  a  street  purpose  in  any  aspect  of  it.  Its  use 
of  these  streets  is  not  such  as  was  contemplated  by  the  original 
dedication.     On  the  contrary,  the  maintenance  of  its  structures 
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devolves  new  burdens  upon  the  land,  burdens  calculated  to  ma- 
terially impair  the  rights  of  the  owners  in  the  streets." 

Such  demarcation  of  public  uses  and  private  uses  is  entirely 
unprecedented,  and  I  am  at  a  loss  to  account  for  it,  unless  there 
was  something  in  the  proposed  use,  not  apparent  from  the  report 
of  the  case,  that  distinguished  it  from  all  other  instances  of  sup- 
plying the  public  needs.  If  this  distinction  between  public  uses 
and  private  uses  is  to  be  regarded  as  a  doctrine  of  the  decision, 
its  future  application  ought  certainly  to  be  limited  to  cases 
identical  in  their  facts  with  the  facts  in  the  Callen  case.  I  refer 
to  what  our  Supreme  Court  has  long  ago  said  upon  this  subject. 
I  read  McQuillen  v.  Hatton,  42  Ohio  St.,  202,  204,  reading  from 
the  opinion: 

**  Whether  or  not  the  use  for  which  property  is  proposed  to 
be  taken  is  a  public  use,  is  a  question  of  law,  to  be  settled  by  the 
judicial  power.  (Citing  cases.)  The  use  must  b6  for  the  public 
at  large.  *  •  •  The  use  that  will  justify  the  taking  of  pri- 
vate property  by  the  power  of  eminent  domain,  is  the  use  by  or 
for  the  government,  the  general  public  or  some  portion  of  it; 
and  not  the  use  by  or  for  particular  individuals,  or  for  the  bene- 
fit of  certain  estates.  The  use  may  be  limited  to  the  inhabitants 
of  a  small  locality,  but  the  benefit  must  be  in  common  and  not  to 
a  very  few  persons  or  estates.'' 

Referring  again  to  Callen  v.  Electric  Co.,  if  the  proposed  use 
of  the  street  was  found  to  be  a  taking  of  a  property  right  of  the 
plaintiff,  that  fact  alone  would  entitle  the  lot  owner  to  the  re- 
lief he  sought,  whether  it  was  or  was  not,  a  proper  street  use; 
so  that,  having  found  such  impairment  of  the  property-right, 
it  was  not  necessary  to  determine  the  character  of  the  proposed 
use,  for  the  action  was  to  conserve  an  individual  proprietary 
right,  and  not  a  public  right.  In  this  view  of  the  case,  all  that  was 
said  as  to  the  character  of  such  use  of  the  highway  was  obiter 
dictum,  and  is  not  authoritative. 

There  is  one  feature  of  the  Callen  case  that  distinguishes  it 
from  the  case  in  hand.  In  that  case,  the  right  invaded  was  that 
of  ingress  and  egress,  which  all  courts  agree  is  a  property  right, 
inviolate  under  the  Constitution;  while  in  this  case,  the  right 
invaded  is  in  the  nature  of  a  license.     It  is  not  a  property  right. 
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The  case  of  Webh  v.  Oas  Fuel  Co.,  16  Bull.,  121,  cited  in  ar- 
gument, turned  entirely  upon  the  danger  from  an  insufScient  pipe 
being  laid  in  the  street  to  conduct  natural  gas.  That  case  had 
none  of  the  characteristic  features  of  this  case. 

The  case  of  Reese  v.  Cleveland,  5  N.P.(N.S.),  193,  decided 
by  another  branch  of  this  court,  did  not  involve  the  right 
of  the  city  to  make  a  street  use  of  its  highway.  Reese  had  ex- 
tended his  sign  over  and  above  the  sidewalk,  under  the  provi- 
sions of  an  ordinance.  The  board  of  public  service  was  about  to 
remove  the  sign,  the  ordinance  remaining  in  force.  The  case 
involved  the  rights  of  a  licensee,  the  power  of  the  board  of  pub- 
lic service,  and  the  police  power  of  the  city. 

If  the  city  were  about  to  fill  up  plaintiff's  excavation,  under 
the  sidewalk,  arbitrarily,  in  the  alleged  exercise  of  the  police 
power,  the  doctrine  of  the  Reese  case  might  apply.  That  deci- 
sion is  not  in  conflict  with  the  views  I  have  expressed. 

Burns  v.  Telephone  Co.,  3  N.P.(N.S.),257,  rests  upon 
the  holding  that  a  subsurface  use  of  the  street  for  a  conduit, 
carrying  telephone  wires,  is  not  a  legitimate  street  use,  and  that 
the  abutting  lot  owner  has  the  right  to  the  subsoil  in  front  of  his 
lot,  except  as  it  may  be  needed  for  street  purposes.  I  think  this 
decision  mimimizes  the  public  right  and  maximizes  the  private 
right.  I  can  not  subscribe  to  either  proposition.  The  holding 
as  to  street  use  is  directly  contrary  to  that  of  the  circuit  court 
in  Hays  v.  Telephone  Co.,  supra,  heretofore  cited,  though  it  fol- 
lows the  dictum  in  the  Callen  case. 

In  Federal  Oas  cfe  Ftiel  Co.  v.  Townsend,  1  N.P.(N.S.),  289, 
Judge  Bigger,  of  the  Franklin  Common  Pleas,  following  the  mis- 
leading dictum  in  the  Callen  case,  holds  that  the  laying  of  a  pipe 
longitudinally  under  the  sidewalk,  for  the  conveyance  of  natural 
gas  to  private  consumers,  is  not  a  proper  street  use.  And  he 
holds  that  the  tearing  up  of  the  sidewalk,  to  place  and  to  repair 
the  pipe,  would  be  an  unwaranted  interference  with  the  right  of 
ingress  and  egress  of  the  abutting  lot  owner.  In  this  regard,  I 
think  the  court  must  have  overlooked  the  several  decisions  of  our 
Supreme  Court  to  the  effect  that  all  rights  in  the  highways,  both 
public  rights  and  private  rights  therein,  are  always  subject  to 
such  incidental  and  temporary  obstructions  as  manifest  necessity 
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may  require.  So  that  the  tearing  up  of  the  sidewalk  to  lay  a 
pipe  or  repair  a  pipe  would  not  be  any  interference  with  the  right 
of  the  owner  of  ingress  and  egress  to  and  from  his  lot.  It  is 
temporary,  it  is  necessary,  and  the  lot  owner  may  be  subjected 
the  public  may  be  subjected,  to  such  inconvenience. 

From  the  maze  of  conflicting  and  irreconcilable  decisions,  in 
Ohio  and  elsewhere,  I  find  the  following  classification  of  street 
uses  to  rest  upon  reason  and  the  authoritative  decisions : 

First.  The  rights  of  the  public  in  municipal  highways  in- 
clude any  and  all  public  uses  thereof — whether  they  be  strictly 
street  uses,  or  other  necessary  municipal  uses — ^that  are  not  in- 
consistent with  the  uses  originally  contemplated.  As  the  public 
needs  enlarge,  the  authorized  public  uses  enlarge,  within  the  lim- 
its aforesaid.  In  the  nature  of  things,  this  enlargement  of  the 
uses  the  public  may  rightfully  make  of  municipal  highways  must 
go  on;  and  the  number  and  variety  of  these  authorized  uses 
must  all  the  while  be  more  or  less  indeterminate. 

Second.  The  owner  of  lands  abutting  upon  a  municipal  high- 
way has  rights  therein;  and  these  rights,  unlike  the  authorized 
public  uses,  are  definite  and  determinate.  These  are,  the  right 
of  access,  of  light,  and  of  air.  These  rights  arise  with  the  crea- 
tion of  the  highway,  are  appendant  to  the  abutting  lands,  and 
are  bottomed  upon  the  broad  principle  of  jurisprudence,  that  the 
right  of  property  in  general  includes  the  right  of  user  and  en- 
joyment of  the  tangible  thing.  It  takes  this  to  complete  the  orbit 
of  the  right.  These  rights — of  access,  of  light,  and  of  air — are 
all  the  juristic  rights  that  have  been  established  by  the  authori- 
tative decisions,  as  belonging  to  the  owner  of  abutting  lands. 
These  are  recognized  as  property  rights  of  the  landowner,  and 
are  inviolate  under  the  Constitution,  until  compensation  shall  be 
made  to  the  owner. 

Third.  In  addition  to  the  foregoing  property  rights  of  the 
abutting  landowner,  he  may,  under  license  from,  or  by  acqui- 
escence of,  the  city  council,  make  some  private  uses  of  land  within 
the  highway,  so  long  as  they  serve  a  useful  purpose  and  do  not 
inconvenience  the  public.  These  are  not  appendant  rights,  but 
are  mere  privileges,  revocable  at  the  pleasure  of  the  council,  and 
must  give  way  to  any  legitimate  public  use  when  required.  Elster 
V.  Springfield,  supra;  Kellogg  v.  Traction  Co.,  supra. 


NISI  PRIUS  REPORTS— NEW  SERIES.  559 

1910.]  Ehreland  v.  Sherman. 

The  proposed  use  of  the  subsurface  of  the  sidewalk  being  a 
legitimate  street  use,  and  the  plaintiff's  occupancy  thereof  being 
a  mere  temporary  privilege,  the  latter  must  give  way  to  the  for- 
mer. 

The  demurrer  to  the  answer  is  overruled ;  and  plaintiff  not  de- 
siring to  plead  further,  his  petition  is  (Jismissed. 


LIABILITY  OF  HUSBAND  FOR  FUNERAL  EXPENSES  OF  WIFE 

WHO  WAS  SEEKING  A  DIVORCE. 

Common  Pleas  Court  of  Hamilton  County. 

■ 

EVELAND  &  MOTSINGER  V.    COBNELIUS   ShERMAN   ET   AL. 

Decided,  April  22,  1910. 

Husband  and  wife — Divorce  and  Alimonu — Funeral  Expenses  Where 
Wife  Dies  Pending  Action  for  Divorce— Husband  Liable 

A  husband  is  liable  for  the  funeral  expenses  of  his  wife  who  was  liv- 
ing separate  and  apart  from  him  and  whose  death  occurred  while 
an  action  for  divorce  was  pending  and  after  an  allowance  had  been 
made  to  her  of  alimony  pendente  lite. 

D,  W,  Murphy,  for  plaintiffs. 

E,  T,  Brown  and  A,  J,  Cunningham,  contra. 

Woodmansee,  J. 

This  cause  was  submitted  to  the  court  on  the  evidence,  a  jury 
being  waived  by  agreement  of  counsel.  Plaintiffs,  who  were 
undertakers,  seek  judgment  against  the  defendant,  Cornelius 
Sherman,  for  the  burial  of  his  wife.  The  amount  of  the  bill  and 
the  services  rendered  are  not  in  dispute. 

A  question  of  law  arises  as  to  whether  the  husband  is  liable 
for  the  cost  of  burial  of  his  deceased  wife  when  he  had  nothing 
to  do  with  making  the  contract  with  the  undertakers,  and  at  the 
time  of  his  wife's  death  they  were  living  separate  and  apart.  It 
was  also  in  evidence  that  at  the  time  of  the  wife's  death  a  di- 
vorce suit  was  pending  in  this  court  between  the  parties  and 
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that  a  decree  for  alimony  pendente  lite  had  been  entered  in  that 
suit,  and  the  alimony  adjudged  was  paid  as  ordered  by  the 
court. 

There  can  be  no  doubt  that  alimony  pendente  lite  is  allowed 
for  support  of  the  wife  during  the  pendency  of  the  divorce  suit 
and  the  husband  is  thereby  released  from  further  obligation 
relative  to  that  support,  and  can  not  be  held  for  any  debts  con- 
tracted by  her  in  that  behalf.  It  is  urged  by  counsel  for  the 
husband  that  the  same  decree  for  alimony  absolves  the  husband 
from  the  duty  fixed  by  -the  common  law  to  pay  for  a  proper 
burial  of  his  wife. 

This  court  is  clearly  of  the  opinion  that  such  a  decree  never 
contemplates  funeral  expenses  in  event  of  the  possible  death  of 
the  wife  during  the  pendency  of  the  suit,  otherwise  the  alimony 
would  doubtless  be  greater  in  amount  than  is  uniformly  allowed. 
In  the  case  at  bar  the  funeral  expenses  were  greater  than  the 
total  allowance  made  for  alimony. 

"While  the  wife's  estate,  if  she  had  one,  may  be  held  for  her 
funeral  expenses,  yet  if  she  had  no  estate  the  husband  is  liable 
for  such  expenses.  In  other  words,  the  undertaker  has  recourse 
against  both  the  wife's  estate  and  the  surviving  husband  for  the 
reasonable  funeral  expenses  of  the  deceased  wife.  The  cases  in 
point  are :  32  0.  S.,  33 ;  44  0.  S.,  184 ;  59  N.  J.,  115 ;  98  Mass., 
538 ;   5  W..  L.  Bui.,  786,  and  26  W.  L.  Bui.,  202. 

Judgment  will  be  entered  for  the  plaintiffs  against  the  hus- 
band for  the  full  amount  asked  for  in  the  petition. 
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AS  TO  THE  ENTERING  OF  APPEARANCE  BY  A 

RECEIVER. 

Common  Pleas  Court  of  Marion  County. 
Osborne  v.  The  C,  D.  &  M.  Railway  Company  et  al. 

Decided,  April,  1910. 

Receiver — Filing  of  a  Demurrer  hy — l\ot  an  Entry  of  Appearance,When 
— Court  May  Take  Judicial  Notice  that  the  Receiver  vxu  Appointed 
in  Another  County. 

1.  The  filing  of  a  demurrer  by  a  receiver  to  a  petition  filed  in  a  court 

other  than  the  one  in  which  the  receiver  was  appointed  does  not 
enter  the  appearance  of  such  receiver. 

2.  No  court  other  than  the  one  in  which  the  receiver  was  appointed 

can  authorize  a  suit  against  the  receiver. 

3.  It  is  a  condition  precedent  to  the  bringing  of  a  suit  against  a  receiver 

that  leave  be  obtained  for  that  purpose  from  the  court  appointing 
such  receiver;  and  this  rule  applies  to  a  receiver  of  an  electric 
railway  company. 

Babst,  J. 

The  petition  is  one  for  the  recovery  of  damages  for  an  alleged 
injury  suffered  by  plaintiff,  by  reason  of  the  negligence  of  the 
defendant,  the  C,  D.  &  M.  Ry.  Co.  The  defendants,  Eli  West 
and  George  Whysall,  are  made  parties  defendant  as  receivers  of 
the  C,  D.  &  M.  Ry.  Co.  The  allegation  of  the  petition  out  of 
which  the  question  arises  is  as  follows: 

*'That  Eli  West  and  Qeorge  Whysall  were,  by  the  considera- 
tion of  the  Court  of  Common  Pleas  of  Marion  County,  and  Frank- 
lin county,  on  the day  of  July,  A.  D.  1909,  appointed  and 

qualified  as  receivers  of  the  defendant  company,  the  Columbus, 
Delaware  &  Marion  Railway  Company,  and  have  ever  since  said 
6th  day  of  August,  1909,  and  are  now  th^duly  qualified  and 
acting  receivers  of  said  Columbus,  Delaware  &  Marion  Railway 
Company." 

To  this  petition  the  railway  company  and  the  receivers  demur. 
The  demurrer  of  the  receivers  is: 
1st.     To  the  jurisdiction  of  the  court. 
2d.    That  the  petition  does  not  state  a  cause  of  action. 
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The  demurrer  of  the  railway  company  to  the  petition  is  that 
it  does  not  state  a  cause  of  action. 

These  demurrers  raise  and  submit  the  following  questions: 

1st.     Must  this  court  take  judicial  notice  of  its  own  record  ? 

2d.  Does  the  demurrer  of  the  receivers  enter  their  appear- 
ance? 

3d.  Is  it  a  condition  precedent  that  the  plaintiffs  must  have 
leave  of  this  court  before  bringing  this  suitt 

The  first  proposition  involves  the  question  as  to  whether  a 
court  is  justified  by  general  considerations  in  assuming  the 
truth  of  the  proposition  without  requiring  evidence  from  the 
party. 

Without  discussing  all  of  the  questions  involved  in  this  gen- 
eral proposition,  we  go  to  the  inquiry  of  matters  which  the  ju- 
dicial function  supposes  the  judge  to  be  acquainted  with,  either 
actually  or  in  theory.  It  may  be  well  here  to  state  the  one  sitting 
as  judge  had  all  of  the  matters  submitted  to  him,  and  so  had  per- 
sonal knowledge  of  the  results  preceding.  It  therefore  can  be 
fairly  assumed  that  the  court  had  actual  knowledge  of  past 
events — in  other  words,  knew  the  things  ordered  (Wigmore  on 
Evidence y  Section  2579  and  cases  cited).  Having  notice  of  its 
record,  it  must  determine  from  it  whether  the  receivers  were 
appointed  by  this  court  or  that  of  Franklin  county,  and  as  the 
records  of  which  it  has  judicial  as  well  as  actual  notice  show  that 
the  appointment  was  not  made  in  Marion  county,  it  follows  that 
the  appointment  was  made  in  Franklin  county  under  the  allega- 
tion of  the  petition. 

Second  proposition:  A  receiver  is  an  officer  of  the  court — 
its  hand ;  every  act  by  him  is  responsive  to  an  order  of  the  court 
appointing  him ;  he  has  no  other  power,  save  that  of  the  statute 
and  the  order  of  the  court.  If  he  is  a  creature  of  the  court — 
controlled  by  it,  a  part  of  it — ^he  is  of  it,  and  so  can  have  no  in- 
dependent act  or  thought  save  that  coming  from  the  court  ap- 
pointing him  and,  this  being  true,  he  can  not  by  his  act  waive 
anything  unless  empowered  so  to  do.  In  other  words,  as  he  is 
of  the  court,  his  acts  speak  for  it,  and  unless  authorized  he  can 
not  act.  It  follows  that  the  demurrer  filed  by  him  does  not  and 
can  not  enter  his  appearance. 
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This  proposition  is  so  generally  interwoven  and  involved  with 
the  third,  that  the  authorities  cited  apply  in  a  large  sense  to 
each  so  that  we  will  refer  to  them  as  supporting  the  question 
here  involved. 

That  it  is  a  condition  precedent  that  the  plaintiffs  must  have 
leave  of  the  court  appointing  such  receiver  before  bringing  this 
suit,  is  the  third  proposition. 

The  general  principle  applicable  is,  that  a  receiver  appointed 
by  a  court,  while  in  the  possession  of  and  managing  the  property 
under  such  court's  authority,  is  not  subject  to  an  action  with  re- 
spect to  the  property  thus  held  without  the  suitor  first  obtains 
leave  to  sue  from  the  appointing  court.  14  Howard  (U.  S.), 
65 ;  16  Wall.,  203 ;  19  Fed.  Reports,  342 ;  194  U.  S.,  126 ;  2  Royer 
on  Railroads,  894-899;  Stoi^^,  Equity  Juris.,  831;  Kerr  on  Re- 
ceivers, 165;  High  on  Receivers,  Sections  141-163-5;  Pomeroy's 
Equity  Jurispruden<;e,  Section  1336 ;  35  0.  S.,  584 ;  51  O.  S.,  519. 

The  courts  of  some  states  have  maintained  that  this  general 
rule  is  subject  to  important  exceptions.  Thus  it  has  been  held 
that  when  there  is  no  attempt  to  interfere  with  actual  possession 
of  property  in  custody  of  the  receiver,  but  only  an  attempt  to 
obtain  judgment  at  law,  it  is  not  necessary  to  obtain  leave  of 
court.  18  Wis.,  74;  42  Iowa,  687;  99  Mass.,  395;  11  N.,  373; 
19  Kans.,  225 ;  38  Vt.,  402. 

This  general  exception  to  the  general  rule,  was  discussed  by 
the  United  States  Supreme  C!ourt  in  the  case  of  Barton  v.  Bar- 
bour, and  Mr.  Justice  Woods,  in  an  elaborate  opinion,  held  that 
the  exception  to  which  we  have  adverted  can  not  be  maintained. 
104  U.  S.,  128. 

The  reasons  for  the  general  rule  are  obvious.  The  receiver  is 
appointed  and  given  charge  of  the  property  pending  the  litiga- 
tion for  the  benefit  of  all  parties  concerned.  He  is  not  the 
agent  of  the  corporation  (74  Mo.,  602) ;  or  of  the  debtor  (High 
on  Receivers,  Section  396) ;  or  of  the  creditor,  or  of  any  party  in- 
terested in  the  suit.  He  is  not  strictly  a  trustee,  as  he  has  not 
the  legal  title  and  has  assumed  the  performance  of  no  express 
or  definite  trust  (24  Fed.  Report,  901).  And  he  is  not  an  agefU, 
but  an  officer  of  and  controlled  by  the  appointing  court,  and  sub- 
ject alone  to  its  directions.    Wholly  independent  of,  and  not 
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subject  to  the  control  of  either  debtor  or  creditor,  entirely  in- 
different as  between  the  parties  to  the  cause,  he  exercises  his 
functions  under  the  order  of  the  court  appointing  him,  for  the 
common  benefit  of  all  parties  in  interest.  He  is  the  custodian 
of  the  property,  and  has  been  said,  without  holding  title,  to  hold 
it  subject  to  the  order  of  the  court.     66  Pa.,  252. 

He  is  but  an  instrument  ** often  called  the  hand"  of  the  court, 
and  can  not  act  without  its  authority  (17  Am.  Law  Review,  834)  ; 
hence  his  possession,  in  the  possession,  is  the  possession  of  the 
court,  and  the  property  is  in  custodia  legis.  14  Howard,  65; 
High  on  Receivers,  139-151. 

A  receiver  being  an  oflBcer  of  the  court  appointing  him,  de- 
riving his  function  solely  from  that  source,  and  his  possession 
being  regarded  as  only  that  of  the  court,  it  follows  that  an  inter- 
ference with  his  possession  is  an  interference  with  the. possession 
of  the  court  and  the  court's  authority,  and  hence  the  supposed 
right  of  parties  to  institute  suit  against  such  officer,  without  first 
obtaining  permission  from  the  appointing  court,  has  been  uni- 
formly denied. 

In  this  state,  by  express  legislation,   railroad  receivers  are 
taken  from  under  this  rule,  our  Supreme  Court  having  expressly 
held  that  laws  applicable  to  railroads  do  not  apply  to  electric 
railways,  and  so  the  rule  as  we  have  stated  it  adheres     59  0  S 
179. 

We,  therefore,  sustain  the  demurrer  and  dismiss  the  petition 
at  costs  of  plaintiff. 
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FUNERAL  EXPENSES  OP  WIFE. 

Common  Pleas  Court  of  Columbiana  County. 

A.  H.  Phillips  v.  I.  G.  Tolerton,  Executor.  • 

Decided,  January  Term,  1908. 

Husband  and  Wife — Estates  of  Deceased  Persons— Husband  Seeks  to 
Recover  for  Expenses  Incurred  for  Wife's  Funeral, 

Where  both  a  husband  and  his  wife  are  possessed  of  ample  estates,  and 
the  husband  pays  out  of  his  own  funds  the  funeral  expenses  of  the 
wife,  he  is  not  entitled  to  reimbursement  from  her  estate. 

Taylor  &  Harris  and  C.  S.  Speaker,  for  plaintiflp. 
Hart  dc  Koehler,  contra. 

Roberts,  J. 

This  action  has  been  heard  upon  the  evidence  and  submitted 
to  the  court  without  the  intervention  of  a  jury,  by  agreement 
of  parties.  It  is  not  necessary  to  state  at  length  the  allegations 
of  the  pleadings.  In  brief,  the  plaintiff  seeks  to  recover  upon 
an  account  for  the  funeral  expenses  of  his  deceased  wife,  which 
have  been  paid  by  him  in  the  sum  of  $701.  There  is  no  material 
dispute  between  the  parties  as  to  the  facts  involved  in  this  ac- 
tion. The  plaintiff  and  his  wife  were  both  possessed  of  con- 
siderable property,  and  were  living  together  at  the  time  of  her 
death,  which  occurred  in  St.  Louis,  November  13,  1904. 

The  plaintiff,  upon  being  advised  by  telephone  of  the  death  of 
his  wife,  sent  a  telegram  to  Mrs.  Summers,  a  relative,  who  was 

^  Affirmed  by  the  Circuit  Court  in  the  following  memorandum  opinion 
by  Laubie,  J.;    Burrows,  J.,  and  Cook,  J.,  concurring: 

"This  case  is  here  on  error.  It  was  brought  to  recover  expenses  of 
the  funeral  of  the  wife  of  the  plaintiff.  She  died  in  St.  Louis,  and  a 
telegram  was  sent  to  him,  and  he  went  there  and  brought  her  home 
and  an  attendant  also,  and  then  sued  to  recover  the  expense  of  bring- 
ing the  body  home  and  burial,  some  $701.  The  opinion  of  Judge  Rob- 
erts is  with  the  papers  handed  up  to  us,  and  counsel  have  it  and  the 
Judgment  is  affirmed  on  his  opinion." 


The  Judgment  of  the  Circuit  Court  was  subsequently  affirmed  by  the 
Supreme  Court  without  opinion,  82  Ohio    State. 
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with  Mrs.  Phillips,  directing  her  to  make  arrangemnts  for  the 
transportation  of  the  body  back  to  Ohio,  and  that  he  would  be 
there  as  soon  as  possible.  On  arriving  at  St.  Louis,  the  plaintiff 
found  that  a  casket  had  been  selected  and  all  arrangements  made 
for  the  transportation  of  the  body  with  the  exception  of  the 
selection  of  a  rough  box.  No  objection  was  made  by  the  plaintiff 
to  what  had  been  done,  and  he  paid  the  undertaker  $650,  the 
amount  of  his  bill;  also  the  expense  of  shipping  the  body,  the 
expenses  of  Mrs.  Summers  and  himself  from  St.  Louis  to  Salem, 
and  some  other  minor  incidental  bills,  all  amounting  to  $701. 

It  is  not  claimed  that  the  undertaker's  bill  was  exorbitant,  and 
the  only  issue  of  importance  in  the  case  is  the  claim  of  the  de- 
fendant that  the  expenses  sought  to  be  recovered  by  the  plaintiff 
are  only  such  as  he  was  primarily  liable  for  as  the  husband  of  said 
decedent;  that  they  were  his  debt,  and  were  properly  paid  by 
him  and  that  he  is  not  entitled  to  reimbursement  out  of  her 
estate. 

It  was  provided  in  the  will  of  the  decedent  that  it  was  her 
desire  that  her  just  debts  and  all  charges  be  paid  out  of  her 
estate.  The  will  also  appropriated  the  sum  of  $6,000  for  a  vault. 
These  provisions  of  the  will  are  claimed  by  the  plaintiff  to  be  in- 
dicative of  a  desire  on  the  part  of  the  decedent,  fairly  construed, 
that  the  expenses  of  her  funeral  should  be  paid  out  of  her  estate. 

A  decision  of  this  case  involves  only  a  determination  of  a  ques- 
tion of  law,  viz.,  has  a  surviving  husband,  who  has  paid  the 
funeral  expenses  of  his  deceased  wife,  a  right  to  recover  there- 
for from  her  estate  when  both  he  and  her  estate  are  possessed  of 
ample  means,  and  the  proposition  might  well  have  been  met  by 
a  demurrer  to  the  petition. 

There  is  considerable  lack  of  uniformity  of  holding  and  conflict 
of  opinion  in  the  decisions  of  different  states  upon  this  question. 
It  is  the  settled  rule  of  common  law  that  the  husband  is  liable 
for  the  funeral  expenses  of  his  wife.  See  Ambrose  v.  Kerrison, 
10  Com.  B.,  776;  Bradshaw  v.  Beard,  12  Com.  B.  (N.  S.),  344; 
Sears  v.  Oiddey,  41  Mich.,  590;  Smyley  v.  Reese,  53  Ala.,  89; 
Lott  V.  Graves,  67  Ala.,  40 ;  McClellan  v.  Filson,  44  Ohio  St.,  184. 

In  McClellan  v.  Filson,  supra,  Nancy  McClellan,  a  married 
woman,  died  testate,  leaving  an  estate  of  her  own,  and  a  husband 
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surviving  her,  who  also  had  property.  A  son  of  the  decedent 
qualified  as  executor  and  paid  the  expenses  of  her  funeral.  A 
daughter  of  the  decedent  excepted  to  the  account  of  the  executor 
upon  the  ground  that  the  funeral  expenses  were  a  debt  against 
the  husband  and  the  executor  should  have  compelled  the  under- 
taker to  have  looked  to  him  for  payment.  It  was  held  in  this 
case,  under  the  circumstances  involved,  that  the  funeral  expenses 
were  a  proper  charge  against  the  estate  of  the  decedent.  The 
opinion  of  the  court  distinctly  recognizes  the  liability  not  only  of 
the  estate  of  the  decedent,  but  of  the  surviving  husband,  for  the 
payment  of  the  funeral  expenses,  in  the  following  language  on 
pages  187,  189,  190: 

**It  is  urged  *  •  *  that  at  common  law  there  is  a  duty 
upon  the  husband  to  dispose  of  the  body  of  his  deceased  wife  by 
decent  sepulture  in  a  suitable  place.  This  is  conceded,  and  it  is 
not  intended  here  to  weaken  the  force  of  that  duty,  nor  to  impair 
the  liability  of  the  -husband  for  the  expenses  of  such  burial.  But 
the  husband  may  be  without  means  and  unable  to  procure  the 
services  of  those  whose  business  it  is  to  bury  the  dead,  though  the 
wife  leave  an  abundance.     •    •    • 

**The  question  is  not  simply  whether  the  husband  is  liable  as 
between  him  and  the  undertaker,  but  may  not  the  estate  of  the 
wife  also  be  liable  ^    *     *    • 

'^But  if  the  debt  may  be  treated,  as  we  think  in  this  case  it 
may  be,  as  well  that  of  the  wife  as  of  the  husband,  it  would  not 
seem  inequitable  to  allow  her  estate  to  bear  the  burden,  though 
that  does  serve  to  exonerate  him." 

We  thus  have,  by  the  distinct  declaration  of  our  Supreme 
Court,  a  recognition  of  the  liability  of  a  surviving  husband  for 
the  funeral  expenses  of  his  deceased  wife,  without  express  decla- 
ration, however,  as  to  whether  the  husband,  having  paid  such 
debt,  can  claim  reimbursement  from  the  estate  of  the  wife.  That 
he  would  have  such  right  can  not  fairly  be  deduced  from  the 
opinion  in  this  case,  the  court  expressly  disclaiming  any  purpose 
of  deciding  what  was  not  before  it. 

The  case  of  Richter  v.  Richter,  26  Bull.,  201,  decided  by  Judge 
Pugh,  of  the  Franklin  County  Conmion  Pleas,  is  more  closely 
in  point.  The  case  was  brought  by  the  husband  to  recover  for  his 
wife's  funeral  expenses  from  her  separate  estate.    She  had  not 
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been  living  with  her  husband  for  some  time  prior  to  her  decease. 
The  husband  attended  to  the  arrangements  of  her  funeral  and 
paid  the  expenses  thereof.  She  left  a  will,  one  of  the  clauses  of 
which  provided  for  the  payment  of  her  funeral  expenses  out  of 
her  own  estate.  The  husband  made  a  claim  against  his  wife's 
estate  to  be  reimbursed  and  the  claim  being  disallowed,  he  brought 
suit.  The  case  was  decided  on  demurrer  to  the  petition.  Judge 
Pugh  held  that  it  was  the  common  law  duty  of  husbands  to  bury 
their  wives  as  well  as  to  provide  for  them  during  life,  and  the 
fact  that  the  parties  have  lived  apart  does  not  absolve  husbands 
from  this  duty.  Undertakers  have  recourse  to  both  the  estate  of 
the  husband  and  the  separate  property  of  the  wife,  in  recover- 
ing for  such  expenses  and  that  the  husband  could  not  recover. 

It  will  be  noticed  that  this  case  differs  from  the  one  at  bar  in 
two  respects :  first,  the  husband  and  wife  were  living  apart,  and 
second,  the  wife  expressly  provided  for  the  payment  of  her 
funeral  expenses.  Nevertheless  the  court  held  that  the  husband 
was  not  entitled  to  reimbursement. 

Since  the  date  of  the  decision  of  McClellan  v.  FUson,  supra,  the 
Legislature  of  Ohio  has  declared,  Section  3110,  Revised  Statutes 
(Gen.  Code,  7997)  :  **The  husband  must  support  himself,  his 
wife,  and  his  minor  children  out  of  his  property  or  by  his  labor. 
If  he  is  unable  to  do  so,  the  wife  must  assist  him  so  far  as  she  is 
able." 

Here  is  a  distinct  declaration  of  statutory  law  that  the  hus- 
band must  support  his  wife  out  of  his  property  or  by  his  labor, 
and  only  in  case  of  his  inability  is  the  wife  required  to  assist. 
This  statute  recognizes  and  declares  the  duty  of  the  husband  to 
support  his  wife  without  reference  to  or  qualification  concerning 
her  separate  estate.  If  the  duty  of  a  husband  to  support  his  wife 
extends  to  and  includes  a  proper  burial,  then  this  statute  recog- 
nizes the  duty  of  the  husband  to  pay  the  expenses  of  his  wife's 
funeral.  It  would  be  abhorrent  to  all  civilized  sense  of  right  and 
duty  to  say  that  the  obligations  of  care  and  support  assumed  by 
the  husband,  either  in  law  or  morals,  end  at  her  death  and  do  not 
include  a  decent  and  proper  burial. 

Beyond  question  it  was  the  common  law  duty  of  the  husband 
to  pay  for  the  burial  of  his  wife.    Section  3110,  Revised  Stat- 
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utes  (Gen.  Code,  7997)  recognizes  and  is  declaratory  of  the  com- 
mon law.  Toledo  v.  Duffy,  13  C.  C,  482 ;  Chittenden  v.  Chitten- 
den, 22  C.  C,  498. 

The  enactment  of  this  statute  seems  to  be  a  distinct  recognition 
of  common  law  duties  and  liabilities.  If  such  be  the  case  then 
the  plaintiff  in  this  action  simply  performed  his  duty  as  a  hus- 
band and  paid  his  debt  and  would  not  be  entitled  to  recover  from 
the  estate  of  his  wife.  The  burial  of  a  wife  is  sometimes  recog- 
nized as  being  in  the  class  of  necessities  which  a  husband  must 
provide  for  his  damily.    21  Cyc,  1449. 

*.'It  is  the  duty  of  the  surviving  husband  to  bury  the  corpse* 
of  his  wife.''    8  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  838. 

**It  is  the  duty  as  well  as  the  right  of  the  husband  to  dispose 
of  the  body  of  his  deceased  wife  by  decent  sepulture  in  a  suitable 
place."    15  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  816. 

**The  maintaining  of  the  wife  involves  the  duty  of  her  burial." 
Schouler,  Dom.  Rel.,  166;  Smyly  v.  Reese,  supra;  Sears  v.  Gid- 
dey,  supra;   Staples's  Appeal,  52  Conn.,  425. 

When  recourse  is  had  to  the  decisions  of  other  states,  con- 
siderable diversity  of  opinion  upon  this  question  is  found. 

Sullivan  v.  Eorner,  7  Atl.  Rep.,  411  (N.  J.,),  is  cited  by  plaint- 
iff. In  this  case  the  husband,  his  wife  and  child  were  killed  in 
an  accident  remote  from  home.  Held:  That  the  estate  of  the 
husband  was  liable  for  the  funeral  expenses  of  each,  as  a  pre- 
ferred claim  against  his  estate,  but  this  case  does  not  involve  the 
question  in  issue. 

Also,  Towery  v.  McGaw,  22  Ky.  L.  Rep.,  155,  cited  by  plaintifF, 
in  which  it  was  held  that  the  husband  could  recover  funeral  ex- 
penses of  the  wife  from  her  estate.  This  decision  was  based,  how- 
ever, upon  a  construction  of  the  statute  of  that  state. 

Also,  Schneider  v.  Breier's  Est.,  129  Wis.,  446,  in  which  it 
was  held  that  when  an  undertaker  furnished  burial  for  a  married 
woman  on  the  credit  of  her  separate  estate,  such  estate  was  pri- 
marily liable  therefor,  independent  of  the  liability  of  the  hus- 
band. It  is  expressly  stated,  however,  that  the  question  whether 
the  husband  would  be  liable  in  a  proper  case,  is  not  decided. 
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Two  other  decisions  not  cited  by  counsel  also  support  the 
contention  of  the  plaintiff  in  this  action.  Namely,  Morrissey  v. 
Mulhern,  168  Mass.,  412,  and  Constantinides  v.  Walsh,  146  Maas., 
281.  In  these  cases  it  was  held  that  the  estate  of  a  married  woman 
was  primarily  liable  for  her  funeral  expenses  and  when  the  hus- 
band pays  them  he  may  recover  from  her  estate. 

A  leading  case  upon  this  question,  frequently  cited  in  text 
books,  is  that  of  Sears  v.  Oiddey,  supra.  In  this  case,  on  the 
death  of  the  wife  the  husband  and  her  son  went  together  and 
gave  orders  for  a  casket  and  made  other  arrangements  for  the 
.  funeral.  Nothing  was  said  respecting  payment  or  who  was  to 
be  charged.  The  charge  was,  however,  made  to  the  husband. 
When  the  bill  was  presented  he  refused  to  pay,  assigning  as  a 
reason  that  his  deceased  wife  had  property  of  her  own  and  that 
her  estate  should  pay.  Judge  Cooley  held  that  the  common  law 
liability  of  the  husband  for  the  funeral  expenses  of  the  wife  is  not 
disputed;  that  the  fact  that  the  wife  left  property  was  not  im- 
portant, and  that  the  husband  was  liable  in  the  action. 

Another  case  frequently  cited  is  Smyley  v.  Reese,  supra,  in 
which  it  was  held  that  although,  by  the  statutes  of  Alabama,  a 
married  woman  is  entitled  to  the  exclusive  use  and  ownership  of 
her  separate  property  and  the  husband  is  not  liable  for  her  debts 
contracted  before  marriage,  yet  the  husband,  as  at  common  law,  is 
bound  to  pay  the  wife's  funeral  expenses,  and  can  not  claim 
reimbursement  therefor  out  of  her  estate. 

It  is  urged  in  the  case  at  bar  that  the  tendency  of  recent  de- 
cisions is  to  disregard  the  common  law  rule  of  liability  of  the 
husband  and  to  consider  as  an  important  factor,  in  determining 
whether  the  husband  or  the  estate  of  the  wife  shall  pay  the  ex- 
penses of  her  burial,  the  property  possessed  by  each,  and  it  is 
claimed  that  if  the  wife  has  considerable  means  her  estate  should 
pay  such  expenses. 

The  case  of  Smyley  v.  Reese,  however,  lays  down  the  rule  that 
the  duties  of  support  and  burial  resting  upon  the  husband  by 
common  law  was  not  upon  the  principle  that  the  marriage  was  a 
gift  to  the  husband  of  the  wife's  estate  and  that  he  thereby  be- 
came vested  with  an  ownership  qualified  or  absolute,  of  her  prop- 
erty and  rights  of  property,  but  that  the  duty  was  as  obligatory 


NISI  PRIUS  REPORTS— NEW  SERIES.  571 

1910.]  Marlow  v.  EThiflman  et  al. 

on  the  husband  to  whom  the  wife  brought  no  portion  as  on  him 
who  had  received  the  lai^est  fortune,  and  that  the  duty  of  burial 
was  one  of  the  obligations  of  the  marriage  relations,  independent 
of  property  rights. 

Of  other  cases  which  hold  it  to  be  the  duty  of  the  husband  to 
pay  for  the  funeral  of  his  wife,  the  following  may  be  cited :  In  re 
Weringer,  100  Gal.,  345;  Staples's  Appeal,  52  Conn.,  425,  426; 
Oallaway  v.  McPherson,  67  Mich.,  546. 

Cases  further  holding  that  the  husband  can  not  recover  from 
the  estate  of  the  wife  for  her  funeral  expenses :  Oovld  v.  MovlO' 
han,  53  N.  J.  Eq.,  343 ;  Carpenter  v.  Hazelrigg,  103  Ky.,  538 
Lott  V.  Graves,  supra;  Owrvey  v.  McCue,  3  Redf.  Surr.,  313 
Lucas  V.  HesseTi,  13  Daly  (N.  Y.),  347;  17  Abb.  N.  C,  271 
In  re  Wauhaup,  13  Lane.  Bar.,  182;  In  re  Wheeler,  4  Pa.  Dist., 
265. 

After  having  examined  with  considerable  care  the  cases  which 
the  industry  of  counsel  on  both  sides  has  presented  in  briefs,  and 
a  considerable  number  of  cases  not  cited,  it  is  sufficient  to  say  that 
it  was  without  doubt  the  common  law  duty  of  the  husband  to 
pay  the  funeral  expenses  of  his  wife. 

From  an  examination  of  the  conflicting  decisions  of  numerous 
states  as  to  whether  he  is  entitled  to  be  reimbursed  from  his 
wife's  estate  for  such  expenses,  it  is  bfelieved  that  the  greater 
weight  of  authority  by  the  best  considered  cases  denies  such 
right;  that  where  such  right  is  recognized,  it  is  frequently  the 
result  of  statutory  construction;  that  in  Ohio  the  common  law 
rule  prevails,  has  been  generally  recognized  by  courts,  and  has 
the  approval  of  legislative  enactment.  It  therefore  follows  that 
the  plaintiff  is  not  entitled  to  recover  in  this  action,  and  that 
judgment  be  awarded  the  defendant  for  costs. 
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COMPENSATION  TO  ABUTTEIL  FOIL  LAYING  SWITCH 

TRACK  IN  STREET. 

Common  Pleas  Court  of  Cuyahoga  County. 
C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Lake  Erie  Provision  Co. 

Decided,  December  9,  1909. 

Rights  in  Street — Of  Abutting  Owner  and  of  the  Public — Owner's  Rights 
as  Distinguished  from  Mere  Privileges  He  Enjoys  in  the  Streets — 
Compensation  to  Abutter  for  Laying  Track  in  Street — Appropria- 
tion— Charge  of  Court — Error, 

1.  The  rights  of  the  public  in  municipal  highways  include  any  and  all 

public  uses  thereof,  not  inconsistent  with  the  uses  originally  in- 
tended. 

2.  The  rights  appendant  to  abutting  lands  are  those  of  access,  of  light. 

and  of  air;  and  use  by  the  abutter  of  the  land  within  the  highway 
— ^whether  surface,  sub-surface  or  super-surface — is  a  mere  license 
or  an  acquiescense  therein  by  the  public  authorities,  and  must  give 
way  to  any  legitimate  public  use. 

3.  In  an  action  to  appropriate  from  an  abutting  owner  his  property 

right  in  a  street  for  the  purpose  of  laying  a  railway  switch  thereon, 
it  is  error  to  fail  to  define  to  the  jury  the  property  right  inyolyed 
and  in  effect  to  instruct  the  jury  to  compensate  the  defendant  for 
the  loss  of  mere  privileges  for  which  he  has  no  right  to  compensa- 
tion. 

Cook,  McOowan  &  Foote,  for  plaintiff  in  error. 
M.  B.  dk  H,  H,  Johnson,  contra. 

Phillips,  J. 

Error  to  Court  of  Insolvency. 

The  action  below  was  to  appropriate  the  property  right  of  the 
defendant  in  a  street  upon  which  its  lands  abut,  for  the  purpose 
of  constructing  and  operating  a  switch-track  along  and  upon 
the  street. 

One  question — whether  there  was  error  in  the  charge,  as  to 
the  nature  and  the  extent  of  the  property  right  of  an  abutting 
land  owner  in  a  street — was  reserved  for  consideration.  All 
other  questions  were  disposed  of  at  the  hearing. 


NISI  PRIUS  REPORTS— NEW  SERIES.  578 


1910.]  Railway  v.  Provision  Co. 


Highways  were  primarily  intended  for  public  travel  and  trans- 
portation. But  the  growing  necessities  of  dense  population  and 
of  congested  business  in  large  towns  and  cities  have  led  to  many 
public  uses  of  municipal  highways  that  were  not  originally  in 
actual  contemplation,  though  they  are  deemed  to  have  been  with- 
in legal  contemplation ;  and  I  take  it  to  be  the  law  today  that  the 
rights  of  the  public  in  municipal  highways  include  any  and  all 
public  uses  thereof  that  are  not  inconsistent  with  the  uses  origi- 
nally intended.  In  the  nature  of  things,  this  enlargement  of  the 
uses  that  the  public  may  rightfully  make  of  municipal  highways 
must  go  on ;  and  the  number  and  variety  of  these  authorized  uses 
must  all  the  while  be  more  or  less  indeterminate.  They  never 
can  be  completely  catalogued,  because  we  can  not  say  what  other 
public  needs  may  arise  to  justify  additional  uses.  This  brief 
and  compendious  statement  outlines  the  rights  of  the  public  in 
municipal  highways. 

But  these  rights  are  not  exclusive.  Abutting  land  owners 
have  rights  in  the  highway;  and  these  rights,  unlike  the  public 
uses,  are  definite  and  determinate.  They  are,  the  right  of  ac- 
cess, of  light,  and  of  air.  These  rights  arise  with  the  creation 
of  the  highway,  i:egardless  of  the  mode  of  its  establishment,  and 
are  appendant  to  the  abutting  lands ;  and  these  are  all  the  rights 
that  have  been  established  by  authoritative  decisions,  as  belong- 
ing to  the  owner  of  abutting  lands. 

In  addition  to  these  private  rights  or  easements,  the  owner 
of  abutting  lands  often  makes  private  use  of  lands  within  the 
highway.  These  private  uses  may  be  surface,  super-surface,  or 
sub-surface  uses;  but  they  rest  upon  mere  license  or  permission 
or  acquiescence  of  the  public  authorities.  They  are  not  rights, 
but  privileges,  and  must  give  way  to  any  legitimate  public  use, 
when  required.    Elster  v.  Springfield,  49  0.  S.,  82. 

Only  one  of  these  private  rights — that  of  access,  or  of  ingress 
and  egress — ^was  involved  in  the  trial  of  this  case.  It  was  this 
right  of  the  defendant  that  the  plaintiff  sought  to  appropriate. 

In  the  charge  the  court,  instead  of  defining  the  property  rights 
of  the  defendant  in  the  street  upon  which  its  lands  abut,  defined 
in  part  only  the  rights  of  the  public  in  the  street,  and  then  said : 
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**  Beyond  the  use  of  the  street  for  street  purposes,  the  public 
can  not  go;  beyond  that,  all  else  is  private  right,  belonging  to 
an  abutter.  In  other  words,  the  abutter  retains  the  right  to 
make  such  use  of  the  street,  for  private  purposes,  as  are  not  in« 
consistent  with  its  use  by  the  public  for  street  purposes.  And 
he  may  exercise  such  rights  in  any  manner  not  inconsistent  with 
the  public  right.  If  the  right  which  the  abutter  seeks  to  exer- 
cise is,  or  hereafter  becomes,  an  interference  with  or  menace  to 
the  right  of  the  public,  he  must  conform  to  such  public  use ;  but 
until  required  to  give  way  to  a  public  use,  he  may  use  the  street 
for  his  own  private  purposes,  subject  to  reasonable  regulation. 
•  •  •  As  the  uses  of  the  public  increase,  the  rights  of  the 
abutter  diminishes.  •  •  •  You  will,  therefore,  have  to  de- 
termine what  is  the  extent  of  the  use  which  is  now  made  of  this 
street  by  the  public ;  then,  taking  into  consideration  all  the  sur- 
roundings, what  use  will  probably  be  made  of  it  in  the  immediate 
future,  and  after  the  laying  of  this  track?  How  seriously  will 
the  exercise,  by  the  railroad  company,  of  the  rights  acquired  by 
this  suit  interfere  with  the  rights  of  the  abutting  owner?" 

The  trial  judge  but  ill-defined  the  public  street  uses,  and  he 
then  told  the  jury  that  aU  other  uses,  not  inconsistent  with  street 
uses,  belonged  to  the  owner  of  the  abutting  lands;  and  he  did 
not  otherwise  define  the  defendant's  rights  in  the  street  He 
further  told  the  jury  that  **as  the  use  of  the  public  increases, 
the  rights  of  the  abutter  diminish."  This  could  not  be  so,  ex- 
cept as  to  usee  made  by  mere  license  or  acquiescence  of  the  pub- 
lic; for  the  juristic  rights — the  property  rights — of  the  land 
owner  are  as  inviolate  by  the  public  authorities  as  by  the  rail- 
way company.  The  court  failed  to  define  the  property  right  of 
the  defendant  that  was  involved,  failed  to  distinguish  between 
this  juristic  right  and  mere  privileges  in  the  street,  and  in  eflPect 
instructed  the  jury  to  compensate  the  defendant  for  loss  of  mere 
privileges,  for  which  it  had  no  legal  right  to  compensation. 

For  these  errors,  the  judgment  of  the  trial  court  is  reversed. 
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PMORITY  AS  BETWEEN  VENDOR'S  AND  MORTGAGE  UENS. 

Common  Pleas  Court  of  Franklin  County. 

The  '  Philups  Cement  Stone  Company  v.  Thomas  W.  Rob- 
inson ET  AL. 

Decided,  March  1,  1910. 

lAetu — Mortgage,  Vendor's  and  Mechani&s — Vendor's  Priority  Lost  by 
Asserting  His  Claim  as  a  Mortgagee—Notice  to  Owner  of  Property 
of  the  Taking  of  a  Mechanic's  Lien, 

1.  A  vendor  of  realty  upon  which  there  is  an  unpaid  balance  can  not 

claim  the  priority  of  a  vendor's  lien,  where  his  claim  is  asserted 
as  that  of  a  mortgagee  under  a  second  mortgage  given  by  the 
purchaser. 

2.  A  mechanic's  lien  is  not  enforcible  where  it  is  not  stated  on  the 

face  of  the  petition  that  notice  in  writing  of  such  lien  was  given 
to  the  owner  of  the  property. 

Ellis  &  Kerr,  for  plaintiff. 
C,  8.  Cherrington,  contra. 

EiNEEAD,  J. 

The  plaintiff  brings  this  action  setting  up  a  mechanic's  lien 
filed  June  19,  1909,  the  lien  dating  from  April  7,  1909,  the  date 
when  the  wprk  began. 

The  Mutual  Savings  &  Loan  Association  files  an  answer  and 
cross-petition  setting  up  a  lien  of  $1,400  made  by  it  March  30, 
1909,  to  Thomas  W.  and  Alcy  J.  Kobinson.  It  is  alleged  that 
this  money  was  set  aside  under  the  forms  of  its  contract  by  de- 
positing it  in  the  bank,  subject  to  the  call  of  Robinsons  under 
their  form  of  mortgage  contracts  in  the  construction  of  the  build- 
ing upon  the  premises  involved  in  this  case.  This  mortgage  was 
filed  March  30,  1909,  and  its  lien  dates  from  that  day. 

R.  W.  Johnson  files  an  answer  and  cross-petition  setting  forth 
a  note  and  mortgage  for  $325,  which  was  filed  April  1,  1909. 

It  appears  in  the  brief  of  the  Savings  &  Loan  Association  that 
Johnson  deed  this  property  to  Alcy  J.  Robinson,  although 
the  pleadings  do  not  show  this.     This  brief  also  states  that  the 
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deed  from  Johnson  to  Robinson  was  placed  on  record  March  19, 
1909,  and  that  the  mortgage  from  the  defendants  Robinson  to 
Johnson  was  withheld  from  the  record  until  after  the  mortgage 
to  the  Mutual  Savings  &  Loan  Association  was  given  and  filed. 
The  brief  further  claims  that  the  Savings  &  Loan  Association 
had  no  notice  or  knowledge  of  any  claim  of  Johnson  for  pur- 
chase money. 

I  do  not  find  anything  in  any  of  the  pleadings  filed  that  war- 
rants the  conclusion  that  the  claim  of  Johnson  against  Robinson 
is  founded  upon  a  vendor's  lien,  and  as  the  case  is  now  submitted 
solely  on  the  pleadings,  the  conclusion  reached  is  that  the  claim 
of  the  Mutual  Savings  &  Loan  Association  for  its  interest  and 
expenses  from  March  30,  1909,  to  September  24,  1909,  is  the  first 
lien  upon  the  property ;  that  the  mortgage  of  Johnson  is  a  second 
lien,  and  the  mechanic's  lien  of  the  plaintiff  the  third  lien.  It 
is  doubtful  whether  or  not  the  lien  of  the  plaintiff  is  good,  be- 
cause it  does  not  state  on  the  face  of  the  petition  that  notice,  in 
writing,  of  such  lien  was  given  to  the  owner  of  the  property, 
and  if  a  demurrer  was  filed  to  it  for  that  reason,  it  should  be  sus- 
tained. 

If  Johnson  asserts  the  claim  that  his  lien  was  for  purchase 
money,  and  is,  therefore,  prior  to  any  other,  notwithstanding 
he  has  taken  a  mortgage,  this  question  should  be  presented  in  a 
proper  way.  But  upon  the  pleadings  as  the  case  is  submitted 
the  finding  is  as  above.  If  the  parties  desire  to  have  it  sub- 
mitted in  this  way,  without  any  further  testimony  or  amendments 
to  the  pleadings,  the  finding  of  the  amount  due  the  Savings  & 
Loan  Association,  and  a  declaration  of  its  lien  as  the  first  in 
order,  together  with  the  finding  of  the  amount  due  Johnson  on  his 
note,  and  that  his  lien  is  the  second  lien  thereon,  may  be  drawn. 

A  decree  of  foreclosure  and  sale  may  be  entered  up  accord- 
ingly.    Exceptions  may  be  noted  by  all  the  parties. 
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ACTIONS  AGAINST  FOREIGN  CORPORATIONS. 

Common  Pleas  Court  of  Franklin  County. 

Burke  v.  The  McClintic-Marshall  Construction  Company. 

Decided,  March,  1910. 

Jurisdiction — Over  Foreign  Corporations  in  Causes  of  Action  not 
Arising  in  This  8tate — Question  Properly  Raised  by  Motion — Licr 
hility  to  Attachment — Sections  178  et  seq,  and  11819,  General  Code. 

1.  Whether  the  service  had  upon  a  defendant  corporation  has  conferred 

jurisdiction  upon  the  court  is  a  question  which  may  be  properly 
raised  by  motion  to  quajsh  the  service  and  set  aside  the  return. 

2.  Service  of  process  upon  a  foreign  corporation,  in  an  action  arising  in 

another  state  but  instituted  by  a  citizen  of  this  state,  is  sufficient 
to  give  a  court  of  the  state  Jurisdiction  over  the  defendant  corpora- 
tion in  such  an  action  where  the  service  was  had  upon  the  per- 
son designated  by  the  defendant  company  as  one  upon  whom 
process  against  the  corporation  may  be  served  within  the  state. 

Booth,  Keating,  Peters  <&  Pomerene,  for  plaintiflP. 
Butler  &  Ooldsmith,  contra. 

Evans,  J. 

Submitted  on  motion  of  defendant  to  quash  service  of  sum- 
mons on  defendant,  and  to  set  aside  the  return  thereon.  The 
grounds  of  the  motion  are: 

That  defendant  is  a  foreign  corporation,  organized  under  the 
laws  of  Pennsylvania,  and  resident  of  that  state;  that  the 
alleged  cause  of  action  did  not  accrue  in  Ohio,  and  the  liability, 
if  any,  of  defendant,  arose  entirely  within  the  state  of  Pennsyl- 
vania; that  F.  C.  Lewis  (upon  whom  service  was  had)  was  then 
not  an  ofScer  or  agent  of  defendant,  upon  whom  process  might 
be  served ;  that  said  service  is  illegal,  invalid  and  void. 

Some  question  has  been  made  in  argument  by  plaintiff's  coun- 
sel that  the  question  is  not  properly  made  by  motion.  In  my 
opinion,  I  think  the  question  is  properly  made  by  the  motion. 
The  facts  necessary  for  its  determination  are  embodied  in  the 
aflSdavit  filed  on  behalf  of  the  motion, 
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Where  process  against  a  corporation  is  served  upon  a  person 
on  whom  such  service  is  not  authorized  by  law,  the  service  is 
regarded  not  as  merely  defective,  but  as  void,  and  the  court  may 
properly  refuse  to  proceed  with  the  ease  whenever  such  jurisdic- 
tional defect  comes  to  its  knowledge  from  any  source.  19  Eng. 
PL  &  Prac,  671.  (See  cases  there  cited.)  So  that,  in  my  opin- 
ion, the  question  made  is  properly  before  the  court  on  the  mo- 
tion and  the  facts  stated  in  the  affidavit. 

The  question  here  has  never  been  made  and  decided  in  this 
state.  That  is,  whether  service  of  process  against  a  foreign 
corporation,  upon  causes  of  action  arising  in  another  state  in- 
stituted by  a  citizen  of  this  state,  made  upon  a  person  such  as  is 
designated  by  Section  178  et  seq,,  General  Code  (148d,  R.  S-), 
is  sufficient  to  give  the  local  court  jurisdiction  over  such  defend- 
ant corporation  in  such  action. 

The  question  depends  upon  the  proper  construction  of  Section 
148cZ,  R.  S.  This  section  provides,  in  substance,  that  no  foreign 
stock  corporation,  other  than  banking  or  insurance  corporations, 
shall  do  business  in  this  state  without  first  having  procured  from 
the  Secretary  of  State  a  certificate  that  it  has  complied  with  all 
the  requirements  of  law  to  authorize  it  to  do  business  in  this  state, 
and  that  the  business  of  the  corporation  to  be  carried  on  in  this 
state  is  such  as  can  be  carried  on  by  a  corporation  incorporated 
under  the  laws  of  this  state  for  such  or  similar  business,  or  if 
more  than  one  kind  of  business,  by  two  or  more  corporations  so 
incorporated  for  such  kinds  of  business  exclusively. 

The  said  section  then  provides  for  the  delivery  of  certificate 
to  the  corporation  by  the  Secretary  of  State,  and  without  such 
certificate  no  such  corporation  shall  maintain  an  action  in  this 
state;  and  that  such  corporation  shall  file  in  the  office  of  the 
Secretary  of  State  a  sworn  statement  of  *'the  business  or  objects 
of  the  corporation  which  it  is  engaged  in  carrying  on,  or  which 
it  proposes  to  engage  in  or  carry  on  within  the  state,  and  a  place 
within  this  state  which  is  to  be  its  principal  place  of  business, 
and  designating  in  the  manner  prescribed  in  the  code  of  civil 
procedure  in  this  state,  a  person  upon  whom  process  against  such 
corporation  may  be  served  within  this  state.  The  person  so 
designated  must  have  an  office  or  place  of  business  at  the  place 
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where  such  corporation  is  to  have  its  principal  place  of  business 
within  this  state." 

As  far  back  as  the  32  0.  S.,  135,  in  R,  B,  Co.  v.  Transporta- 
tion Co.,  upon  the  general  tendency  of  the  law  in  actions  against 
foreign  corporations,  the  court  there  say  **that  the  tendency  of 
legislation  and  the  policy  of  the  law  is  to  facilitate  the  obtain- 
ing of  service  upon  foreign  corporations." 

Such  evidently  was  the  purpose,  in  part  at  least,  of  the  pro- 
visions of  said  Section  148d.  This  section,  together  with  Sec- 
tion 11819,  General  Code  (5521,  R.  S.),  affords  to  a  foreign 
corporation  which  has  complied  with  the  requirements  of  the 
former  section  of  the  statute  substantially  similar  rights  and 
protection  as  those  afforded  to  domestic  corporations. 

It  can  hardly  be  questioned  but  that  if  defendant  refused  or 
neglected  to  do  and  perform  the  things,  and  pay  the  fees  pro- 
vided in  Section  148d,  R.  S.,  a  party  aggrieved,  if  he  found  prop- 
erty of  defendant  in  this  state,  could  file  an  action  in  this  state, 
and  attach  such  property  under  Section  5521,  R.  S.,  and  a  court 
in  this  state  would  have  jurisdiction  to  hear  and  determine  the 
action,  and  this  notwithstanding  the  cause  of  action  may  have 
arisen  in  another  state. 

But,  Section  5521,  R.  S.,  precludes  a  citizen  of  this  state  from 
attaching  property  of  a  foreign  corporation  in  an  action  against 
it  in  this  state,  when  any  such  foreign  corporation  has  complied 
with  the  requirements  of  Section  148d,  and  has  obtained  the 
certificate  therein  provided. 

Hence,  under  such  circumstances,  a  citizen  of  this  state  who 
has  a  cause  of  action  against  a  foreign  corporation,  arising  out- 
side this  state,  could  not  attach  property  of  such  corporation 
found  by  him  in  this  state,  and  the  courts  here  would  have  no 
jurisdiction  in  an  action  against  such  corporation,  unless  service 
was  had  in  the  state  on  some  chief  officer  or  managing  agent,  or 
upon  the  person  designated  in  Section  148d. 

The  operation  and  effect  of  the  said  limitation  provided  in 
Section  5521,  R.  S.,  is  to  deprive  a  citizen  of  a  valuable  right 
subsisting  to  him  when  such  corporation  has  not  complied  with 
the  requirements  of  said  Section  148d,  unless  the  provision  re- 
quiring such  corporation  to  designate  **a  person  upon  whom  pro- 
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cess  against  such  corporation  may  be  served  within  this  state/* 
was  intended  to  provide  a  different  but  adequate  remedy  and 
procedure.  That  said  section  of  the  statute  was  not  intended 
to  limit  or  take  away  any  substantial  rights  of  a  citizen  is  ap- 
parent. On  the  other  hand,  the  evident  intent  of  said  act  is  to 
facilitate  the  prosecution  of  actions  against  foreign  corpora- 
tions within  our  own  state. 

By  said  act  such  corporation  must  maintain  in  this  state  a 
place,  which  is  to  be  its  principal  place  of  business,  and  the  per- 
son so  designated  must  have  an  office  or  place  of  business  at  the 
place  where  such  corporation  is  to  have  its  principal  place  of 
business  within  this  state. 

There  is  no  question  here  but  that  this  court  has  jurisdiction 
over  the  subject-matter  of  this  action. 

**  Power  to  hear  and  determine  a  controversy  is  jurisdiction, 
and  it  is  complete  when  both  the  subject-matter  of  the  contro- 
versy and  the  parties  to  it  are  properly  before  the  court.  •  •  • 
The  general  jurisdiction  of  the  court  of  common  pleas  over 
the  person  of  litigants,  is  not  confined  to  residents  or  natural 
persons;  non-residents  of  the  state  and  foreign  corporations  are 
as  much  subject  to  its  jurisdiction  as  are  residents  and  domestic 
corporations.  •  •  •  We  know  of  no  principle  that  wall 
exempt  a  foreign  corporation,  which  voluntarily  comes  into  this 
state,  from  liability  to  answer  any  complaint  which  may  be  pre- 
ferred against  it  in  the  courts  of  the  state,  that  would  not  exon- 
erate natural  persons  under  like  circumstances.''  Hardy  v.  In- 
surance Co.,  37  O.  S.,  370. 

In  my  opinion,  the  defendant  having  come  into  this  state,  and 
established  a  principal  place  of  business  here,  and  designated 
a  person  to  maintain  an  office  at  such  principal  place  of  business, 
and  having  become  vested  with  the  rights  and  privileges  under 
the  laws  of  this  state,  and  thereby  entitled  to  its  protection,  and 
substantially  given  similar  rights  to  those  of  domestic  corpora- 
ions,  can  not,  under  the  construction  I  place  upon  said  section  of 
the  statute,  limit  the  jurisdiction  of  the  court  by  service  upon 
such  person  so  designated  to  causes  of  action  arising  in  the  state. 

For  this  reason  I  think  the  motion  to  quash  service  of  sum- 
mons is  not  well  taken,  and  the  same  is  overruled. 
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NECESSARIES  AND  LIABILITY  THEREFOR. 

Common  Pleas  Court  of  Cuyahoga  County. 

The  Pittsburg  Water  Heater  Co.  v.  Lillian  W.  Meckel. 

Decided,  April  14,  1910. 

Attachment  for  Necessaries — Home  in  the  Name  of  Wife — Water  Heater 
Purchased  hy  Hiisband  in  His  Own  Name — Failure  of  Warranty- 
Wife  Liable  for  the  Heater— Sections  10253,  11725,  11738  and 
11819,  General  Code. 

1.  Where  the  home  belongs  to  the  wife,  the  husband  in  purchasing  an 

article  therefor  may  be  held  to  have  acted  as  the  agent  of  his  wife, 
notwithstanding  the  article  was  charged  to  him  individually. 

2.  The  word  "necessaries"  is  not  used  in  the  Ohio  statutes  in  the  nar- 

row sense  of  articles  which  are  indispensable,  but  it  includes  all 
articles  which  are  within  the  circumstances  of  the  family  and 
will  enable  them  to  live  conveniently  and  decently  according  to 
the  custom  of  those  among  whom  they  reside;  and  under  this  con- 
struction of  the  word  the  water  heating  apparatus  used  in  a  dwell- 
ing of  sufficient  convenience  and  accommodation  to  have  a  bath 
room  and  tub  is  a  "necessity." 

3.  In  such  a  case  the  fact  that  the  heater,  while  not  otherwise  defective, 

did  not  come  up  to  the  guaranty  in  that  it  was  not  capable  of  doing 
the  service  demanded  of  it  in  that  house,  does  not  enter  Into  the 
question  as  to  whether  or  not  it  was  a  "necessity." 


Babcock,  J. 

This  is  a  hearing  in  appeal  from  a  justice  court  for  the  dis- 
charge of  an  attachment. 

The  question  involved  is,  whether  a  water  heater  for  defend- 
ant's house,  sold  to  defendant's  husband,  and  shown  in  some 
respects  incompetent  to  do  the  work,  though  not  otherwise  de- 
fective, is  ** necessaries"  within  the  section  of  the  statute  which 
authorizes  attachment  upon  the  ground  that  the  defendant  is 
indebted  for  ** necessaries." 

1st.  I  find  that  the  defendant  was  the  undisclosed  principal ; 
and,  though  the  purchase  was  made  by  the  husband  and  the 
goods  charged  to  him,  the  defendant  was  the  principal  in  the 
contract,  and  the  husband  but  an  agent. 

2d.  I  find  that  the  water  heater  failed  to  come  up  to  the  re- 
quirements of  the  use  to  which  it  was  put  in  heating  water  for 
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the  house ;  that  it  was  not  otherwise  defective,  and  that  the  ques- 
tion involved,  as  to  whether  the  contract  was  for  necessaries  fur- 
nished, is  not  governed  by  the  question  of  any  guaranty  as  to 
what  the  heater  would  accomplish,  which  may  have  been  made. 

Section  5430  of  the  Revised  Statutes  (11725,  General  Code), 
provides  for  the  exemption  of  personal  earnings  **  necessary  to 
the  support  of  such  debtor";  and,  further,  that  if  the  claim  is 
one  for  ** necessaries"  furnished  to  the  debtor,  and  so  forth,  then 
only  ninety  per  cent,  of  such  personal  earnings  of  the  debtor 
shall  be  so  exempt. 

Section  5441,  Revised  Statutes  (11738,  General  Code),  pro- 
vides for  property  exempt  from  levy,  and  then  excepts  from  its 
provision  debts  or  demands  *'for  necessaries  furnished  to  such 
debtor." 

Section  5521,  Revised  Statutes  (11819,  General  Code),  pro- 
vides that  in  a  civil  action  for  the  recovery  of  mopey,  the  plaint- 
iff may  have  an  attachment  upon  many  grounds,  the  tenth  of 
which  is,  that  the  claim  is  for  work  or  labor  or  for  ** necessaries" ; 
and 

Section  6489,  Revised  Statutes  (10253,  General  Code)  (be- 
ing a  part  of  the  justice  code),  provides  for  the  allegations  of  the 
affidavit  in  attachment;  and,  of  the  nine  grounds  stated,  some 
one  of  which  is  necessary  to  be  inserted  in  the  affidavit,  excep- 
tion is  made  when  the  claim  is  for  **work  or  labor  or  for  neces- 
saries." 

These  are  the  only  provisions  where  the  statute  uses  the  term 
** necessaries,"  in  the  body  of  law  known  as  exemption  statutes 
of  the  state;  and  in  none  of  them  are  the  terms  employed  de- 
fined. 

At  common  law,  infants  may  make  contracts  for  necessaries, 
and  so  may  married  women.  Many  decisions  limit  the  definition 
of  necessaries  for  which  infants  may  contract  to  a  narrower  class 
than  do  the  exemption  statutes;  for  in  the  former  case  ques- 
tions arise  as  to  the  power  to  make  contracts,  while  in  the  latter 
class  the  question  is  of  relief  from  execution  and  performance  of 
contract. 

I  am  of  opinion  that  the  word  ** necessaries"  in  all  four  of 
the  exemption  statutes  has  the  same  meaning. 
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An  instructive  opinion  is  found  in  Tupper  v.  Cadwell,  12  Met., 
559,  as  to  the  general  principle  determining  the  question  of  what 
are  necessaries.    Dewey,  J.,  says: 

*  *'  It  has  sometimes  been  contended  that  it  was  enough  to  charge 
the  party,  though  a  minor,  that  the  contract  was  one  plainly  bene- 
iScial  to  him  in  a  pecuniary  point  of  view.  That  perhaps  is  by 
no  means  true,  if  by  it  it  be  intended  to  sanction  an  inquiry  in 
each  particular  case  whether  the  expenditure  or  articles  con- 
tracted for  were  beneficial  to  the  pecuniary  interests  of  the  mi- 
nor. The  expenditures  are  to  be  limited  to  cases  where,  from 
their  very  nature,  expenditures  for  such  purposes  would  be  bene- 
ficial ;  or,  in  other  words,  they  must  apply  to  a  class  of  expendi- 
tures which  are  in  law  termed  beneficial  to  the  infant.  What 
subjects  of  expenditure  are  included  in  this  class  is  a  matter  of 
law  to  be  decided  by  the  court.  The  further  inquiry  may  even 
arise,  whether  expenditures,  though  embraced  in  this  class,  were 
necessary  and  proper  in  the  particular  case;  and  this  may  pre- 
sent a  question  of  fact.  It  is,  therefore,  a  preliminary  question 
to  be  settled,  whether  the  alleged  liability  arose  from  expendi- 
tures for  what  the  law  deems  'necessaries';  and  unless  that  be 
shown,  it  is  not  competent  to  introduce  evidence  to  show  that, 
in  a  pecuniary  point  of  view,  the  expenditure  was  beneficial  to  the 
minor,  as  that  is  irrelevant.'' 

Applying  this  principle  to  the  question  at  bar,  whether  this 
was  a  contract  for  necessaries,  we  have  to  determine,  first,  wheth- 
er it  applies  to  the  class  which,  from  its  nature,  involves  neces- 
saries; second,  if  it  applies  to  that  class,  the  question  of  fact 
arises,  whether,  in  this  particular  instance,  it  was  necessary. 

For  the  want  of  time  to  examine  the  authorities  of  our  own 
state  to  get  a  satisfactory  definition  of  the  scope  and  meaning  of 
the  term  ** necessaries,"  I  have  taken  an  authority  quoted  in  the 
American  &  English  Encyclopaedia  of  Law  (0.  S.),  Volume  16, 
page  369 : 

**We  think  the  word  'necessary'  was  not  intended  to  denote 
those  articles  of  furniture  only  which  are  indispensable  to  the 
bare  subsistence  of  the  person  for  whose  benefit  the  law  was  de- 
signed— ^the  debtor  and  his  family.  According  to  such  a  limited 
construction,  it  would  exclude  many  things  which  universal  usage 
and  the  common  understanding  of  that  word  in  reference  to  this 
subject  have  pronounced  to  be  necessary  articles  of  household 
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furniture,  and  would  indeed  protect  merely  those  rude  con- 
trivances which  are  used  only  in  the  savage  state.  The  word  was 
obviously  used  in  a  larger  sense.  It  was  intended  to  embrace 
those  things  which  are  requisite  in  order  to  enable  the  debtor 
not  merely  to  live,  but  to  live  in  a  convenient  and  comfortable 
manner. 

**  Articles  which  are  unusually  valuable,  so  as  to  properly  be 
regarded  as  ornaments,  can  not  be  exempt  under  a  statute  ex- 
empting household  furniture  necessary  for  supporting  life. 

**  Again,  in  these  statutes  where  the  exemption  is  confined  by 
statute  to  necessary  wearing  apparel,  the  wotd  necessary  is  not 
to  be  understood  in  its  most  rigid  sense,  implying  something  in- 
dispensable, but  is  equivalent  to  convenient  and  comfortable." 

Smith  V.  Oetz,  9  0.  C.  C,  (N.  S.),  321: 

*  *  To  have  the  benefit  of  the  attachment  law,  a  claim  must  be  for 
something  classified  as  necessary,  and  of  a  reasonable  quantity; 
but  the  creditor  is  not  bound  to  inquire,  as  he  is  in  the  case  of  an 
infant, 'whether  the  person  he  is  dealing  with  is  already  sup- 
plied.'' 

Watkim  v.  Schlecter,  7  N.  P.,  42 : 

*  *  The  word  necessaries  •  •  •  applies  to  purchases  of  food, 
clothing,  medicine,  habitation  and  education,  or  whatever  is 
necessary  to  sustain  or  maintain  a  living  person,  but  does  not  in- 
clude burial  expenses." 

Claim  for  coal  held  necessary  in  Collins  v.  Bingham,  22  O. 

\J,      \J,y     Duo. 

I  think  it  a  safe  proposition,  that  the  Legislature  did  not  in- 
tend to  use  the  word  necessaries  in  its  narrow  sense  of  meaning 
indispensable,  but  rather  in  that  other  sense  which  imports  all 
articles  enabling  a  family  to  live  conveniently  and  decently  ac- 
cording to  the  custom  of  the  country  in  which  they  reside.  In 
that  liberal  construction  of  the  word,  I  am  of  opinion  that  the 
heating  apparatus  used  in  dwelling  houses  of  sufficient  conveni- 
ence and  accommodation  to  have  bath  rooms  and  bath  tubs,  so  as 
to  give  the  family  the  convenience  of  hot  water  for  bathing  pur- 
poses, is  necessary  in  the  state  of  comfort  and  society  in  which 
the  defendant  lives  and  moves.  If  I  am  right  in  this  conclusion, 
plaintiff's  claim  was  one  for  necessaries  within  the  meaning  of 
the  law. 


NISI  PRIUS  REPORTS— NEW  SERIES.  686 

191Q.]  Friedman  et  al  v.  Mltz  et  al. 


EFFECT  OF  RESTORATION  OF  PROPERTY  FRAUDULENTLY 

TRANSFERRED. 

Ck>mmon  Pleas  Court  of  Richland  County. 
Monroe  J.  Friedman  et  al  v.  Adam  Mitz  et  al. 

Decided,  April  Term,  1909. 

Fraudulent  Transfers — Orantee  can  not  he  Held  as  Trustee  for  Credi- 
tors, When — Assignments  for  the  Benefit  of  Creditors — Section 
634S. 

Where  an  insolvent  with  intent  to  defraud  his  creditors  transfers  prop- 
erty whether  real  or  chattel  and  thereafter  makes  an  assignment, 
the  transferee  can  not  he  charged  with  the  value  of  the  property 
as  trustee  for  the  creditors  of  the  assignor,  when  it  appears  that 
he  renounced  the  trust  by  returning  the  property  to  the  assignor 
before  the  rights  of  the  creditors  became  fixed  by  the  obtaining  of  a 
judgment  or  the  filing  of  a  creditor's  bill. 


Cummings,  McBride  &  Wolfe,  for  plaintiff. 
Douglas  <&  Mengert,  for  Sanders. 


WiCKHAM,  J. 

This  action  was  brought  to  charge  the  defendant,  Michael 
Sanders,  as  a  trustee  of  certain  property  of  Adam  Mitz,  for  the 
benefit  of  creditors.    The  following  are  the  facts  of  the  case : 

On  August  27,  1904,  Adam  Mitz  made  an  assignment  to  Fred 
S.  Marquis  for  the  benefit  of  his  creditors.  On  that  date  and 
divers  times  prior  thereto  in  the  same  month,  Mitz  placed  in  the 
hands  of  the  defendant,  Michael  Sanders,  sums  of  money  aggre- 
gating $3,800.  Sanders  received  from  Mitz,  in  addition  to  the 
money,  a  bale  of  tobacco  about  the  same  time.  When  Sanders 
took  possession  of  the  tobacco  and  money  he  knew  Mitz  was 
insolvent  and  contemplated  making  an  assignment  for  the 
benefit  of  his  creditors.  Sanders  was  not  a  creditor  of  Mitz; 
he  did  not  take  the  property  as  a  preferred  creditor,  but  as  a 
mere  custodian.  He  put  the  tobacco  in  a  building  of  which  he 
had  control,  and  the  money  in  a  private  safety  vault  in  a  bank. 
In  October  following,  the  tobacco  and  money  were  returned  to 
Mitz  by  Sanders.    This  is  denied  by  the  plaintiffs,  but  Sanders 
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so  testified  and  his  testimony  is  not  contradicted;  besides,  in 
view  of  all  of  the  circumstances,  I  think  it  is  a  reasonable  story 
and  therefore  true. 

Mitz  intended  to  defraud  his  creditors.  He  intended  to  make 
a  pretended  assignment  of  all  his  property  for  the  benefit  of  his 
creditors,  and  withhold  and  conceal  the  greater  part  of  his  as- 
sets. He  probably  thought  it  would  be  necessary  to  place  this 
property  out  of  his  hands  till  after  he  made  the  assignment, 
when  he  could  retake  possession  of  it  and  conceal  it  from  his 
creditors.  Sanders  was  a  party  to  the  intended  fraud  and  will- 
ingly lent  his  assistance  to  Mitz  to  carry  out  the  fraudulent  de- 
sign. 

But  under  these  facts  is  Sanders  to  be  charged  as  a  trustee 
for  the  creditors  of  Mitz.  The  plaintiffs  assert  the  afSrmative 
of  the  proposition,  and  the  defendant,  Sanders,  the  contrary. 
There  is  no  doubt  that  the  transfer  was  within  the  scope  of 
Revised  Statutes,  Section  6343.  It  was  made  by  Mitz  to  hinder, 
delay  and  defraud  his  creditors.  Sanders  took  the  property  with 
knowledge  of  the  finanical  condition  of  Mitz  and  to  further  his 
fraudulent  designs.  His  conduct  with  respect  to  the  property 
can  be  explained  on  no  other  theory.  He  is  not  a  creditor  of 
Mitz,  and  therefore  he  did  not  take  the  property  in  payment  of 
or  as  security  for  any  claim.  It  was  not  a  loan  to  him,  for  he 
did  not  use  any  of  the  money,  although  that' was  claimed  by  his 
counsel  in  the  statement  of  the  case,  but  no  evidence  was  pro- 
duced to  sustain  it.  He  simply  put  it  in  his  strong  box  and 
kept  it  there  about  two  months,  and  then  returned  the  identical 
bills  and  notes  to  Mitz ;  the  bale  of  tobacco  was  returned  at  the 
same  time. 

This  suit  was  brought  by  the  plaintiffs  to  charge  Sanders  in 
February,  1906,  sixteen  months  after  the  return  of  the  property 
by  Sanders  to.  Mitz. 

On  a  review  of  the  decisions  of  our  Supreme  Court  applicable 
to  the  question  here  presented,  our  conclusion  is  that  under  the 
facts  of  the  case  Sanders  can  not  be  charged  as  a  trustee  for  the 
creditors  of  Mitz,  and  our  judgment  will  be  for  him,  and  we 
cite  the  following  authorities  to  sustain  this  conclusion  of  law  : 
Smift  et  al  v.  Holdridge,  10  Ohio,  229.  The  first  paragraph  of 
the  syllabus  reads: 
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'*A  fraudulent  grantee  is  not  liable  as  a  trustee  who  has  re- 
stored the  property,  or  conveyed  it  away,  to  a  bona  fide  pur- 
chaser before  the  rights  of  the  creditors  are  fixed  by  obtaining 
a  judgment  and  filing  a  creditor's  bill." 

On  page  231  of  the  opinion  in  this  case  the  court  say : 

**An  honest  man  will  not  take  a  fraudulent  conveyance.  If  a 
man  holds  property  fraudulently  conveyed,  as  soon  as  he  comes 
to  a  sense  of  his  moral  duty  he  will  restore  it  to  those  to  whom  it 
belongs;  he  ought  to  give  it  back  to  him  from  whom  re  received 
it,  that  it  may  be  applied  to  his  debts  if  wanted,  or  to  his  bene- 
fit, if  not  necessary  for  this  purpose.  The  law,  to  discourage 
frauds,  does  not  compel  him  to  restore  it  to  the  fraudulent 
grantor;  yet  no  man  will  retain  it  for  a  moment  who  desires 
the  reputation  of  honesty  and  possesses  a  sense  of  justice." 

Also: 

**The  relations  between  him  and  the  creditors  of  the  debtor 
are  different.  There  are  no  express  obligations  between  them; 
no  promise  to  be  accountable  to  them;  no  obligation  to  restore 
to  them;  but  the  creditor  ought  to  receive  his  debt,  and  the 
law  gives  him  a  claim  to  the  property,  and  it  charges  the  fraudu- 
lent holder  as  a  trustee  in  consequence  of  his  position.  The 
trust  is  not  express — created  by  contract;  but  it  arises  by 
operation  of  law,  in  consequence  of  his  having  in  his  hands  that 
which  ought  to  be  applied  to  the  satisfaction  of  the  creditor's 
debt.  It  depends,  therefore,  on  the  possession  of  the  property. 
The  character  of  cestui  que  trust  does  not  belong  to  the  general 
creditor,  until  he  has  shown  himself  entitled  to  the 'debtor's 
property  by  the  recovery  of  a  judgment.  And  if  the  fraudulent 
holder  has,  in  good  faith,  divested  himself  of  that  which  he 
could  not  retain  without  dishonesty,  before  the  right  of  the 
creditor  has  accrued,  there  is  nothing  remaining  upon  which  to 
rest  a  trust,  and  relation  of  trustee  to  anybody  subsists  no 
longer." 

The  language  above  is  quoted  with  approval  by  Judge  Ranney 
in  a  dissenting  opinion  in  the  case  of  Webb  v.  Brown,  3  0.  S., 
246.  The  property  transferred  in  this  case  was  chattel  prop- 
erty.   I  quote  from  Judge  Ranney 's  opinion  found  on  page  264  : 

**But  while  the  law  left  Gamier  (the  fraudulent  grantor) 
without  remedy  to  compel  a  restoration  of  his  goods,  it  still  recog- 
nized the  moral  obligation  of  Bour  (the  fraudulent  grantee)  to 
restore  them ;  and  if  he  availed  himself  of  the  locv^  penitentiae 
and  complied  with  this  moral  duty,  it  so  far  respected  his  act  and 
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intention  as  to  relieve  him  from  accountability  as  a  trustee  to 
the  creditors  of  Gamier,  which  rested  upon  him  while  he  re- 
tained the  possession." 

In  Hollowell  &  Company  v.  Bayliss,  10  0.  S.,  537,  in  the 
opinion  Judge  Brinkerhoff  says,  at  page  542: 

**They  (fraudulent  transfers)  are  void  as  against  such  credi- 
tors only  as  are  able  by  means  of  some  kind  of  legal  process  t^ 
fasten  upon  the  property,  or  its  proceeds,  while  in  the  hands  of 
the  fraudulent  vendee.  While  the  property  or  its  proceeds  are 
in  the  hands  of  the  fraudulent  vendee,  the  property  may  be 
seized  by  process  in  favor  of  creditors,  or  if  he  have  not  the 
property  but  its  proceeds  in  his  hands,  he  is  held,  by  operation 
of  law,  as  a  trustee  to  the  extent  of  its  fair  value,  in  favor  of 
creditors  who  shall,  by  legal  proceedings,  assert  their  claim 
upon  them,  and  will  be  held  to  a  rigid  account  for  such  pro- 
ceeds. But  however  fraudulent  the  original  purchase  may  have 
been,  if  the  vendee  before  the  rights  of  a  creditor  are  in  any 
way  fixed  by  legal  process  or  proceedings,  honestly  restore  to 
the  vendor,  either  the  property  itself  or  its  full  and  fair  value, 
and  a  fortiori,  if,  in  addition  to  this,  these  fair  proceeds  are  by 
the  vendor  applied  to  the  pa3anent  of  his  honest  debts,  the  ven- 
dee is  exonerated  from  further  liability.  To  these  principles 
the  cases  are  full  and  clear." 

In  White  v.  Brocaw,  14  0.  S.,  339,  Judge  Ranney,  who  an- 
nounced the  opinion  of  the  court,  says  at  page  341 : 

**In  respect  to  the  ground  for  relief  stated  in  the  bill,  to 
which  reference  has  been  made,  it  is  enough  to  say  that  no  princi- 
ple is  better  settled  than  that  a  conveyance  made  to  defraud- 
creditors  is  good  between  the  parties,  and  no  remedy  is  afforded 
the  fraudulent  grantor,  or  his  heirs,  to  reclaim  the  property. 
But  this  rule  has  its  foundation  in  the  anxiety  of  the  law  to 
discourage  frauds,  and  the  moral  obligation  of  the  grantee  to 
restore  property  so  held  is  not  only  clear  but  is  fully  recog- 
nized in  the  decided  cases.  If  he  does  restore,  the  law  dis- 
charges him  from  liability  as  a  trustee  for  the  creditors  of  his 
grantor,  and  undoubtedly  any  steps  taken  or  acts  done  by  him 
subsequent  to  the  conveyance,  toward  the  discharge  of  this 
moral  duty,  should  receive  the  favorable  consideration  of  a 
court  of  equity." 

The  foregoing  cases  are  cited  with  approval  by  the  court  in 
Starr  v.  Wright,  20  0.  S.,  97,  and  the  same  doctrine  is  an- 
nounced in  Pride  v.  Andrew,  51  0.  S.,  405. 
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All  of  the  earlier  cases  on  this  question  are  cited  by  the  court 
in  Robertson  v.  Desmond  &  Ryan,  62  0.  S.,  487,  and  the  court 
in  that  case  lays  down  the  broad  rule  that: 

*'One  to  whom  a  transfer  of  property  has  been  made  by  a 
debtor,  in  contemplation  of  insolvency,  in  trust  to  prefer  one 
or  more  creditors,  may,  before  any  legal  steps  are  taken  to 
have  it  declared  a  trust  for  the  debtor's  creditors,  renounces  the 
trust  and  restore  the  property  without  being  individually  liable 
for  its  value." 

This  is  the  language  of  the  first  paragraph  of  the  syllabus  of  the 
case  cited. 

I  have  been  unable  to  find  any  authorities  to  the  contrary,  and 
assume  there  are  none.  They  seem  to  make  no  difference  be- 
tween real  estate  and  chattel  property,  and  no  legal  conse- 
quences or  conditions  could  attach  to  money  that  would  not  at- 
tach to  any  other  form  of  chattel  property. 

The  petition  of  the  plaintiflPs  is  dismissed  with  costs.  Motion 
for  a  new  trial  overruled  and  exceptions  may  be  entered.  Bond 
for  appeal  in  the  sum  of  $200. 


STALE  CLAIM  FOR  FIRST  YEAR'S  ALLOWANCE. 

Common  Pleas  Court  of  Licking  County. 

William  D.  Evans  et  al  v.  Catherii^j  Evans,  Administratrix.  • 

Decided,  1909. 

Estates  of  Decedents — Estoppel  Against  Widow  from  Claiming  Allow- 
ance for  First  Year's  Support — Sections  6018  and  6O40.  « 

Where  a  widow  received  the  balance  remaining  in  the  hands  of  the  ad- 
ministrator after  settlement  of  her  husband's  estate  without  making 
any  claim  for  an  allowance  for  her  first  year's  support,  it  is  not 
competent  for  the  probate  court  after  the  lapse  of  nearly  forty 
years  to  grant  an  application  for  the  appointment  of  an  adminis- 
trator de  bonis  non  for  the  sole  purpose  of  setting  off  to  her  said 
allowance. 

Kibler  &  Montgomery,  for  plaintiffs  in  error. 
S.  L.  Jamss,  contra. 

♦Affirmed  by  the  Circuit  Court,  13  C.C.(N.S.),62. 
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Seward,  J.  (orally). 

This  case  comes  into  this  court  upon  a  petition  in  error  from 
the  finding  of  the  probate  court.  The  facts  and  the  law  are  set 
out  as  found  by  the  probate  court,  and  they  are  substantially  as 
follows : 

John  H.  Evans  was  seized  in  fee  simple  of  certain  real  estate 
in  Louisville — I  think  two  or  three  lots,  but  it  is  not  material. 
He  died  in  1869.  His  brother  was  appointed  administrator  of  the 
estate  by  the  probate  court  of  this  county,  Judge  Shircliflf  then 
being  probate  judge.  In  1870  he  filed  his  final  account  and 
turned  over  to  the  widow  ninety-nine  cents,  and  took  her  re- 
ceipt for  the  balance  that  was  in  his  hands  as  administrator  after 
having  paid  the  debts.  The  records  of  that  proceeding  and  the 
settlement  of  the  estate  of  John  H.  Evans  were  destroyed  in 
the  burning  of  the  court  house  in  1875,  so  that  the  records  in 
the  probate  judge's  office  fail  to  show  that  there  was  any  settle- 
ment of  this  estate  of  John  H.  Evans.  Catherine  Evans  was 
still  living  in  September,  1908,  and  I  believe  she  is  living  now. 

The  probate  court  found  that  no  allowance  of  a  year's  support 
was  made  to  Catherine  Evans  in  the  settlement  of  the  estate  of 
John  H.  Evans  by  the  administrator.  The  statutes  of  Ohio  re- 
quire, and  it  is  mandatory,  that  the  appraisers  appointed  by  the 
probate  court  shall  set  off  a  certain  amount  for  a  year's  support 
to  the  widow  and  minor  children.  There  was  one  minor  child 
of  John  H.  Evans,  about  four  years  of  age,  at  the  time  of  his 
death.  The  child  died  shortly  after  the  death  of  the  father. 
The  child  inherited  this  real  estate,  it  being  ancestral  property 
in  the  child,  and  inherited  it  subject  to  the  dower  estate  of  the 
widow.  At  the  death  of  the  child,  the  title  of  the  property  was 
cast  upon  the  brothers  and  sisters  of  John  H.  Evans  living.  They 
are  mentioned  in  this  record,  and  they  are  found  to  be  the  next 
of  kin  of  this  child.  All  these  facts  are  found  by  the  probate 
court. 

The  matter  ran  along  until  in  1908,  about  forty  years,  when 
this  widow  came  into  the  probate  court  and  filed  an  application 
for  letters  of  administration  upon  the  estate.  The  court  issued  the 
letters  to  her,  and  it  is  found  that  the  letters 'were  issued  solely 
for  the  purpose  of  setting  oft  to  her  the  year 's  support  after  the 
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estate  had  been  settled  up  for  thirty-nine  years,  she  having  par- 
ticipated in  the  settlement  to  the  extent  of  receiving  ninety-nine 
cents  out  of  that  estate. 

The  question  is  whether  she  has  the  right  to  come  into  the 
probate  court  and  have  letters  of  administration  issued  to  her, 
simply  for  the  allowance  of  a  year's  support,  thirty-nine  years 
after  the  estate  was  settled  up  by  the  former  administrator.  It  is 
claimed  by  those  representing  the  petition  in  error  that  she  has 
not  the  right,  and  they  made  an  application  to  have  the  letters 
revoked.  The  court  held  that  they  were  properly  issued,  and  that 
she  was  entitled  to  have  the  allowance  for  a  year's  support  set 
off  to  her,  and  from  that  finding  the  case  is  here  on  error. 

Section  6018  provides  for  the  issuing  of  letters  of  administra- 
tion de  bonis  non.  This  is  an  important  matter,  but  the  court 
will  refer  to  it  briefly : 

**When  any  sole  executor  or  administrator  shall  die  without 
having  fully  administered  the  estate,  the  court  shall  grant  let- 
ters of  administration,  with  the  will  annexed,  or  otherwise  as  the 
case  may  require,  to  some  suitable  person,  to  administer  the 
goods  and  estate  of  the  deceased,  not  already  administered,  pro- 
vided there  be  personal  estate  of  the  deceased  not  administered, 
to  the  amount  of  twenty  dollars,  or  debts  to  a  like  amount  re- 
maining due  from  the  estate. 


>f 


It  was  the  duty  of  the  administrator  formerly  appointed  to  ad- 
minister the  estate  fully,  and  it  is  presumed  that  he  did  it.  That 
presumption  arises. 

She  having  knowledge  of  the  settlement  of  the  estate,  if  she 
failed  to  make  her  demand  for  the  allowance  of  the  year's  sup- 
port, the  question  is  whether  she  has  abandoned  the  right  to  have 
it  allowed  to  her ;  at  least,  no  administration  de  bonis  non  could 
be  had  upon  the  estate  if  it  was  fully  administered,  or  unless 
there  was  twenty  dollars  of  personal  property  left  unadmin- 
istered,  under  Section  6018. 

Section  6040  is  mandatory  concerning  the  allowance  of  the 
year's  support.  But,  suppose  the  widow  did  not  insist  upon  her 
rights,  and  let  it  run  along  for  the  period  of  thirty-nine  years, 
would  the  court  be  permitted  to  open  it  up  for  the  simple  pur- 
pose of  allowing  her  a  year's  support?     Isn't  there  some  time  in 
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which  this  matter  shall  be  said  to  rest  from  any  turbulance,  or 
anything  that  would  disturb  the  title  to  the  real  estate?  The 
court  thinks  it  should  be  so,  at  least. 

Section  6113  provides  for  a  limitation  within  which  an  action 
shall  be  brought  against  an  administrator.    It  is  two  years: 

'*No  executor  or  administrator,  after  having  given  notice  of 
his  appointment,  as  provided  in  this  chapter,  shall  be  held  to  an- 
swer to  the  suit  of  any  creditor  of  the  deceased,  unless  it  be 
commenced  within  two  years  from  the  time  of  his  giving  bond 
as  aforesaid,  excepting  in  the  cases  hereinafter  mentioned." 

It  is  held  in  the  3d  C.C.(N.S.),  that  that  limitation  applies  to 
the  widow's  allowance  of  her  year's  support.  If  she  fails  to 
claim  it  within  two  years,  she  can  not  thereafter  bring  an  action 
to  recover  her  year's  support,  or  to  have  it  assigned  to  her  by 
proceedings  in  the  probate  court. 

In  the  5th  Nisi  Prius,  516,  the  statute  of  limitations  is  dis- 
cussed by  the  court.    At  page  517  the  court  say : 

**The  statute  does  not  seem  to  place  a  limit  upon  the  time 
within  which,  where  appraisers  fail  for  any  cause  to  assign  the 
same,  a  demand  must  be  made  for  such  allowance.  It  is  probable 
that  where  an  estate  is  fully  settled" — that  is  this  case — *'all 
debts  presented  paid,  the  administrator  discharged  with  the 
knowledge  of  the  widow,  that  it  would  be  held  that  she  could  not 
come  into  court  and  have  an  administrator  de  bonis  non  ap- 
pointed for  the  sole  purpose  of  securing  a  year's  allowance.  But 
even  in  such  a  case  where  there  are  minor  children,  there  might 
be  questions  as  to  her  power  to  waive  the  same." 

The  minor  child  in  this  case  died  shortly  after  the  death  of  its 
father;  and  the  court  thinks  that  the  application  to  revoke  these 
letters  should  have  been  sustained,  and  does  not  think  that  the 
widow  has  the  right,  after  thirty-nine  years,  with  knowledge  of 
the  settlement  of  the  estate,  having  received  the  balance  of  the 
money  remaining  in  the  hands  of  the  administrator.  It  was  a 
small  sum  but  indicates  knowledge  on  her  part,  that  this  estate 
was  being  settled,  and  her  rights  were  affected  by  the  knowledge 
that  she  had  of  the  settlement  of  the  estate. 

The  court  thinks  the  probate  court  erred  in  hot  sustaining  the 
application  to  set  aside  these  letters.  Petition  in  error  sustained ; 
judgment  of  the  probate  court  reversed  and  case  remanded. 
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AS  TO  ALIMONY  PFND£NT£  LITE  UNDER  A  MARRIAGE 

FOUND  TO  BE  ILLEGAL. 

Common  Pleas  Court  of  Wayne  County. 

Anna  R.  Pultz  v.  George  W.  Pultz. 

Decided,  May  4,  1910. 

Husband  and  Wife — Marriage  and  Divorce — Alimony  Pendente  Lite — 
Woman  Contracts  a  Second  Marriage  Under  the  Mistaken  Impres- 
sion that  Her  Husband  was  Dead. 

1.  A  woman,  who  believes  her  husband  dead  and  marries  another,  is  not 

entitled  to  alimony  pendente  lite  in  an  action  against  the  latter 
for  a  divorce  on  the  grounds  of  gross  neglect  and  cruelty,  when  it 
appears  that  after  her  second  marriage  she  learned  that  her  first 
husband  was  still  alive  and  that  neither  had  ever  obtained  a  di- 
vorce. 

2.  The  second  marriage  was  absolutely  void  and  the  plaintiff  is  not  and 

never  was  the  wife  of  defendant. 

Kean  &  Adair,  for  plaintiff. 
M,  L,  Spooner,  contra. 

Weyqandt,  J. 

This  matter  was  heard  on  the  motion  of  plaintiff  for  an  allow- 
ance of  alimony  pendente  lite  in  her  action  for  divorce.  The 
plaintiff,  in  her  petition,  charges  the  defendant  with  gross  neg- 
lect of  duty,  extreme  cruelty  and  adultery.  The  defendant,  by 
answer,  denies  each  and  every  allegation  in  the  petition,  which 
denial  goes  to  the  allegation  of  marriage  as  well  as  to  the  other 
allegations,  and  the  evidence  offered  was  chiefly  directed  to  this 
allegation  of  marriage  and  its  denial. 

Prom  the  evidence  offered,  it  appears  that  the  plaintiff  was 
married  to  one  Jacob  Sturgis  in  the  year  1872  and  that  they 
lived  together  until  1878,  when  Sturgis  left  their  home  in  Massil- 
lon,  but  the  evidence  is  very  indefinite  and  uncertain  as  to  the 
cause  of  his  hurried  departure  for  parts  unknown.  Some  time 
after  this,  the  plaintiff  claims  that  she  was  told  by  the  father 
of  Sturgis  that  he  bad  been  found  dead  by  a  haystack  some- 
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where  in  Illinois,  but  it  does  not  appear  that  she  ever  made  any 
further  inquiry  or  effort  to  verify  this  report.  In  1882  she  was 
married  to  the  defendant  at  Aurora,  Illinois,  and  later  came  to 
Wooster,  where  they  have  continued  to  live  as  husband  and  wife 
until  a  few  months  ago,  when  plaintiff  left  their  home  because 
of  the  wrongs  complained  of  in  her  petition.  She  never  obtained 
a  divorce  from  Sturgis  and  never  knew  of  any  application  for  a 
divorce  by  Sturgis. 

From  this  evidence  there  is  no  doubt  in  my  mind  that  no  di- 
vorce was  ever  granted  either  to  Sturgis  or  to  plaintiff.  Stui^is 
is  still  alive  and  this  plaintiff  is  still  his  lawful  wife.  In  the 
year  1898  Sturgis  visited  his  old  home  near  East  Union,  in  this 
county,  and  plaintiff  admits  that  she  knew  of  this  visit.  It 
further  appears  from  statements  of  counsel  that  the  deposition 
of  Jacob  Sturgis  will  be  taken  to  be  used  in  the  final  trial  of  this 
action.  Under  such  circumstances,  can  this  court  make  an  allow- 
ance of  alimony  pendente  litef 

Her  marriage  to  defendant  in  1882  was  absolutely  void  be- 
cause she  then  had  a  husband  living.  No  divorce  had  been  ob- 
tained by  either.  It  may  be  true  that  she  never  heard  from 
Sturgis  from  1878  until  his  visit  to  Wayne  county  in  1898.  It  is 
argued  by  counsel  that  the  absence  of  Jacob  Sturgis  for  so  many 
years  with  no  word  from  him,  raised  a  presumption  of  his  death, 
and  a  conclusive  presumption  after  seven  years.  This  may  be 
true  but  it  is  still  only  a  presumption  and  can  not  prevail  against 
the  fact  that  he  is  still  alive,  or,  so  far  as  the  evidence  goes  in 
this  hearing,  was  alive  in  1898.  No  presumption  is  of  any  avail  as 
against  this  conclusive  proof  that  he  was  still  alive  in  1898. 

The  plaintiff  admits  her  marriage  to  Sturgis,  and  no  presump- 
tion of  divorce  can  arise.  The  marriage  being  admitted  and  the 
proof  conclusive  that  Sturgis  was  alive  in  1898,  the  burden  is  on 
the  plaintiff  to  prove  that  a  divorce  was  granted  to  either  herself 
or  to  Sturgis.  There  is  no  such  proof  and  the  presumption  is  that 
they  are  still  husband  and  wife  while  both  are  living.  It  neces- 
sarily follows  that  her  alleged  marriage  to  the  defendant  in  1882 
was  absolutely  void,  and  she  is  not  now  and  never  was  the  wife 
of  George  Fultz.    She  may  have  acted  in  the  utmost  good  faith 
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when  she  married  Fultz,  honestly  believing  that  Sturgis  was 
dead.  Conceding  all  that,  yet,  if  Sturgis  was  still  alive  her  mar- 
riage to  Fultz  was  null  and  void. 

Suppose  that  she  did,  in  good  faith,  believe  that  Sturgis  was 
dead  when  she  married  the  defendant,  she  learned  in  1898  that 
he  was  still  living.  Learning  that  fact  at  that  time,  what  was 
her  duty  under  the  circumstances!  She  must  be  presumed  to 
have  known  the  law,  and  under  the  law  to  continue  to  live  with 
Fultz  as  his  wife  was  only  to  live  with  him  in  a  state  of  adultery 
and  in  violation  of  law.  She  should  have  immediately  left  the 
home  of  Fultz  and  obtained  a  divorce  from  Sturgis.  She  could 
then  have  contracted  a  legal  marriage  with  Fultz  if  she  wished 
to  be  his  wife. 

It  is  also  argued  by  counsel  that  more  than  seven  years  having 
elapsed  since  Sturgis  was  last  seen  alive  in  this  county,  a  pre- 
sumption of  death  arises,  and  the  fact  that  these  parties  continued 
to  live  together  as  husband  and  wife  amounts  to  a  common  law 
marriage.  This  can  not  be  true.  She  knew  Sturgis  was  alive  in 
1898,  and  that  she,  therefore,  was  not  the  wife  of  Fultz.  No 
presumption  of  death  arises  because  she  did  not  hear  from  him 
here  in  Wayne  county.  This  was  not  his  home,  and  had  not  been 
for  more  than  twenty  years.  There  is  no  proof  that  he  has  not 
been  seen  or  heard  from  during  the  past  ten  years  at  the  place 
where  he  has  lived  since  going  away  in  1878,  and  which,  I  am  in- 
formed, is  in  the  state  of  Minnesota.  Before  such  presump- 
tion can  arise  proof  of  this  character  must  be  offered. 

But  there  is  a  still  more  serious  objection  to  this  claim  of 
plaintiff.  To  establish  a  .common  law  marriage  with  the  de- 
fendant after  a  presumption  would  arise  that  Sturgis  was  dead, 
there  must  have  been  an  agreement  between  these  parties  to  be- 
come husband  and  wife,  and  that  agreement  must  have  been  car- 
ried out  by  their  living  together  and  cohabiting  as  man  and  wife. 
This  is  the  rule  announced  by  our  circuit  court  in  the  Umben- 
hour  case.  There  is  no  evidence  whatever  of  any  such  an  agree- 
ment, and  I  think  it  may  be  safely  said  there  was  no  such  agree- 
ment.   True,  they  continued  to  live  together,  but  in  the  absence 
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of  any  such  agreement  they  were  living  in  a  state  of  adultery 
and  in  violation  of  law. 

But  the  plaintiff  fixes  her  own  status  by  the  petition  she  files 
in  this  action.  She  does  not  allege  a  common  law  marriage  to 
the  defendant  after  1898,  but  alleges  her  marriage  to  him  in 
1882,  and  this  is  the  marriage  which  she  seeks  to  have  dissolved 
by  a  decree  of  divorce. 

My  attention  is  called  to  the  first  statutory  cause  for  divorce, 
**that  either  party  had  a  husband  or  wife  living  at  the  time  of 
the  marriage  from  which  the  divorce  is  sought." 

I  think  the  reasonable  construction  to  be  given  to  this  statute 
is,  that  a  party  who  finds  himself  or  herself  wedded  to  one  who 
has  a  wife  or  husband  living  by  a  former  marriage  may  apply 
for  a  divorce.  Perhaps  one,  who  in  good  faith  has  contracted 
marriage,  honestly  believing  a  former  spouse  dead  or  divorced, 
may  apply  to  have  the  subsequent  marriage  declared  null  and  void 
after  discovering  that  such  former  husband  or  wife  is  still  living. 
The  plaintiff  does  not  ask  this,  but,  as  the  wife  of  defendant,  asks 
for  a  divorce  on  other  statutory  causes.  In  the  case  of  Collins  v. 
Collins,  71  N.  Y.,  269,  which  is  a  case  very  like  the  one  at  bar, 
the  court  say,  speaking  of  alimony  pendente  lite: 

**A8  the  allowance  is  only  authorized  in  favor  of  the  wife,  it 
must  be  admitted,  or  proof  must  be  submitted,  sufficient  to  au- 
thorize the  court  to  determine  that  the  applicant  stands  in  the 
relation  of  a  wife  to  the  opposite  party;  and,  when  in  answer 
to  her  allegation  of  marriage,  facts  are  stated  showing  that  the 
applicant  was  not  competent  to  contract  such  marriage,  and  did 
not  thereby  become  his  wife,  as  that  she  was  at  the  time  the  wife 
of  another,  such  facts  must.be  denied  or  explained  to  the  satis- 
faction of  the  court;  if  left  uncontroverted,  the  court  is  not 
justified  in  making  allowance." 

The  facts  in  the  case  at  bar  are  not  controverted  but  admitted. 
In  the  case  just  cited,  the  court  say  in  the  opinion : 

*  *  The  plaintiff  is  bound  to  present  a  case  to  the  court,  showing 
that  she  has  a  fair  prospect  of  success  in  the  action,  and  that  she 
controverts  and  intends  to  litigate  the  matter  set  up  by  the  de- 
fendant, and  has  reasonable  grounds  for  doing  so.     On  these 
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papers,  as  they  stand,  no  ground  is  disclosed  upon  which  she  can 
maintain  this  action." 

Suppose  that  plaintiff  obtained  a  decree  of  divorce  in  this  ac- 
tion, and  then  desired  to  marry  while  Jacob  Sturgis  was  still 
living,  would  any  lawyer  advise  her  that  she  might  legally  do  so 
without  first  obtaining  a  divorce  from  Sturgis?  Why  may  she 
not,  today,  file  her  petition  in  this  court  for  a  divorce  from  Jacob 
Sturgis?  She  then  has  two  divorce  suits  pending  against  two 
husbands.  To  one  not  of  the  Mormon  faith  this  must  seem 
ridiculously  absurd. 

Under  the  rule  announced  in  the  case  of  State  v.  Moore,  1  Dec. 
(Reprint),  171,  if  Sturgis  were  to  die  today,  the  plaintiff  might 
legally  marry  again  tomorrow  without  regard  to  her  past  relations 
with  the  defendant,  Fultz.  She  would  not  be  guilty  of  bigamy 
because  she  is  not  the  wife  of  Fultz. 

It  is  an  unfortunate  situation  for  this  plaintiff,  but  the  law 
will  leave  her  where  she  has  voluntarily  placed  herself,  so  far 
as  this  action  is  concerned.  This  petition  charges  this  defendant 
with  the  commission  of  the  grossest  wrongs  which  a  wife  can 
suffer,  and  naturally  awaken  sympathy  in  her  behalf;  but  not 
being  his  wife,  she  can  not  complain.  In  equity  she  may  obtain 
relief  as  to  the  property,  if  any,  which  they  may  have  accumulated 
by  their  joint  efforts,  but  not  in  this  action.  She  seeks  relief 
here  as  the  wife  of  Fultz,  and  not  being  his  wife,  no  relief  can  be 
awarded. 

The  motion  will  be  overruled. 
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DISCRETION  IN  THE  CARE  Or  PUBUC  PARKS. 

Common  Pleas  Court  of  Cuyahoga  County. 

Prank  A.  Allen,  a  Tax-payer  v.  The  City  op  Cleveland  bt  al. 

Decided,  April  20,  1910. 

Municipal  Corporations — Improvement  and  Control  of  Park»— Official 
Discretion — Jurisdiction  of  the  Courts  does  not  Attach,  Unless — 
Pleading—Injunction— Sections  1536-100   (26)   and  1536-677. 

1.  Courts  will  not  interfere  with  the  discretion  of  municipal  officers, 

unless  their  acts  are  of  a  character  that  is  calculated  to  subvert 
rather  than  to  conserve  the  purposes  and  objects  of  interests  com- 
mitted to  their  charge. 

2.  A  petition  which  charges  that  the  director  of  public  service  is  rashly 

exercising  his  powers  in  cutting  down  and  destroying  trees  in  the 
public  parks  which  most  foresters  and  park  managers  would  leave 
growing,  is  demurrable;  but  an  allegation  that  he  is  destroying 
trees  in  the  public  parks  to  such  an  extent  as  to  make  the  parks 
unfit  for  the  use  and  enjoyment  of  the  public,  charges  a  gross 
abuse  of  power,  and  is  not  demurrable,  but  should  be  answered. 

Thomas  Hogset,  for  plaintiff. 
Newton  D.  Baker,  for  defendants. 

Babcock,  J. 

The  demurrer  admits  all  facts  well  pleaded,  and  defendants 
contend  the  petition  does  not  state  facts  which  warrant  the 
court  in  interfering  with  the  defendants  in  the  exercise  of  the 
powers  conferred  upon  them  as  municipal  officers.  These  powers 
are  conferred,  as  regards  the  subject-matter  of  this  case,  in  Sec- 
tions 3631  and  4326,  General  Code  (1536-100,  Par.  26,  and  1536- 
677,  Revised  Statutes).  The  first  grants  to  the  municipal  cor- 
poration the  power  **to  hold  and  improve  •  *  •  parks." 
The  second  section  says,  *'the  directors  of  public  service  shall 
have  the  management  of  all    •     •    •    parks.*' 

The  statute  in  force  before  the  passage  of  the  present  munici- 
pal code  declared,  *Hhe  improvement,  care  and  control  of  all 
parks"  shall  be  vested  in  the  board. 
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The  present  provisions  are  identical  in  meaning  with  the  old. 
They  put  the  parks  in  the  city's  care  to  tend,  keep,  improve  and 
manage,  so  as  to  make  them  of  use  and  comfort  to  the  people  and 
public  generally. 

Within  the  scope  of  their  powers  and  duties,  municipal  officers 
are  free  from  supervision  by  the  courts.  In  matters  of  dis- 
cretionary powers  and  duties,  they  must  so  far  have  departed  as 
that  their  acts  subvert  rather  than  conserve  the  purposes  and  ob- 
jects of  the  trust  committed  to  their  hands,  before  the  courts 
can  interfere. 

The  rule  of  law  governing  is  stated  in  many  texts  and  decisions, 
but  i)erhaps  the  definition  given  in  Cyc,  Vol.  28,  page  282,  is  as 
good  as  any.    It  is  as  follows : 

'*The  acts  of  a  municipal  body,  within  the  scope  of  the  powers 
conferred  upon  it,  are  conclusive  upon  the  courts,  and  can  not  be 
reviewed  or  enjoined  unless  they  are  so  unreasonable,  oppressive 
and  subversive  of  individual  rights  as  to  clearly  indicate  an 
abuse  rather  than  a  lawful  use  of  a  power." 

In  an  instructive  case,  that  of  Kitchel  v.  Board  of  Commis- 
sioners, 123  Ind.,  540,  the  claim  was,  that  the  county  commis- 
sioners were  about  to  build  a  court  house  which  was  unnecessary, 
and  were  doing  it  "merely  to  promote  the  interests  of  the  archi- 
tects, who  were  to  receive  a  specified  per  cent,  of  the  contract 
price.''    In  the  opinion,  Mitchell,  C.  J.,  says: 

'*It  was  necessary  that  the  power  to  determine  when  the  public 
interests  demanded  that  a  court  house  in  any  county  should  be 
repaired  or  rebuilt,  or  whether  it  should  be  superseded  by  a  new 
one,  should  be  lodged  somewhere.  The  Legislature  has  seen  fit 
to  entrust  that  power  to  the  board  of  county  commissioners ;  and 
while  the  board  acts  within  the  discretion  committed  to  it,  there 
is  no  place  for  judicial  interference,  \intil  it  is  clearly  shown 
that  the  commissioners  are  acting  fraudulently  or  corruptly,  and 
in  violation  of  their  duty  as  public  officers.  The  law  having  de- 
volved the  duty  of  deciding  in  respect  to  the  propriety  of  re- 
placing the  old  court  house  with  a  new  one  upon  the  county 
board,  the  court  can  not  substitute  its  judgment  for  that  of  the 
body  to  whom  the  duty  of  determining  the  interest  has  been  com- 
mitted, unless  it  appears  that  the  decision  of  the  board  was 
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influenced  by  corrupt  or  fraudulent  means,  or  unless  it  is  so 
manifestly  wrong  and  prejudicial  to  the  public  interest  as  to 
create  the  conviction  that  it  could  only  have  resulted  from  a  pal- 
pable disregard  of  official  duty. ' ' 

We  get  the  rule,  then,  to  apply  to  this  case,  that  fraud  and 
corruption  must  be  pleaded,  or,  in  its  absence,  allegations  must 
be  in  the  petition  such  as  show  manifest  wrong  and  prejudice 
to  the  public  interest  as  to  create  the  conviction  that  **it  could 
only  have  resulted  from  a  palpable  disregard  of  official  duty," 
or  **so  unreasonable  and  oppressive  and  subversive  of  individual 
rights  as  to  clearly  indicate  an  abuse  rather  than  a  lawful  use 
of  a  power.'' 

Let  us  apply  the  rule  thus  formulated  to  the  petition.  Leav- 
ing out  superfluous  words,  the  charge  is: 

There  are  in  said  parks  a  large  number  of  valuable  trees,  nec- 
essary for  the  purpose  of  enabling  citizens  and  inhabitants  to 
obtain  the  benefits  and  advantages  for  which  the  parks  are  held 
in  trust-  by  the  city.  That  defendants  have  been,  and  are  now, 
without  just  cause  or  excuse,  cutting  down  and  destroying  said 
trees  in  large  numbers;  and,  unless  restrained,  will  continue  to 
cut  down  and  destroy  said  trees  in  said  parks,  and  in  other  of 
the  parks  and  public  streets,  and  will  continue  to  destroy  valu- 
able property  held  by  the  city  in  trust  for  the  people;  and  that 
the  destruction  of  said  trees  is  entirely  unnecessary,  and  is  a 
gross  abuse  of  the  discretion  vested  in  said  defendants;  that  all 
of  said  trees  can  be  preserved  and  made  to  be  both  useful  and 
beautiful  for  years  to  come  by  proper  care  and  treatment;  that 
the  destructive  work  which  is  now  going  on  will  not  only  result 
in  the  removal  of  the  trees  so  being  cut  down  and  destroyed,  but 
many  oJE  the  remaining  trees  are  of  such  character  and  nature 
that  they  will  not  live  after  these  trees  are  cut  down  and, de- 
stroyed; that  the  destruction  of  said  trees,  as  threatened,  will 
render  the  parks  unfit  for  enjoyment  of  the  citizens  and  inhabi- 
tants of  the  city. 

The  allegation  that  **all  of  said  trees  can  be  preserved  and 
made  to  be  both  useful  and  beautiful  for  years  to  come  by  proper 
care  and  treatment,"  causes  one  to  suspect  that  the  pleader  has 
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in  mind  that  the  cutting  is  of  defective  trees  which  need  care  and 
treatment.  If  the  petition  is  to  be  read  as  charging  only  that, 
it  is  demurrable ;  but  the  petition  must  not  be  read  in  the  light 
of  newspaper  articles  which  have  informed  the  people  as  re- 
gards the  management  of  the  parks  and  the  care  being  given  to 
the  same ;  but  in  the  light  only  of  what  the  petition  says. 

To  condense  the  statement  still  further,  it  says  there  are  a 
large  number  of  valuable  trees,  necessary  for  the  citizens  to  obtain 
the  benefits  of  the  parks,  existing  in  Woodland  Hills  and  Brook- 
side  Park;  that,  without  any  just  cause  or  excuse,  the  defend- 
ants are  cutting  them  down  in  large  numbers;  that  this  de- 
stroying of  the  trees  is  unnecessary,  is  an  abuse  of  discretion,  and 
that  it  is  being  carried  on ;  and,  unless  prevented  by  the  court, 
will  result  in  these  trees  being  removed  and  destroyed,  and  others 
thereby  be  killed  to  such  an  extent  that  it  will  render  the  parks 
unfit  for  enjojnnent  of  the  citizens  and  inhabitants  of  the  city. 

Whether  the  defendants  have  been  rash  in  exercising  their 
powers  in  cutting  down  and  destroying  trees  that  most  foresters 
or  park  managers  would  leave  growing,  is  of  no  consequence  in 
determining  this  question,  for  that  is  a  matter  within  their  dis- 
cretion, and  with  which  courts  can  not  interfere.  The  question 
is,  are  defendants  charged  with  making  destruction  of  trees  in 
the  parks  to  such  an  extent  as  to  make  them  unfit  for  use  and  en- 
joyment by  the  public?  If  so,  they  are  grossly  abusing  their 
powers.    This  I  think  no  one  can  question. 

In  the  absence  of  that  which  we  have  learned  from  news- 
paper articles,  and  which  it  is  difficult  to  keep  from  reading  be- 
tween the  lines,  this  seems  to  charge  the  wholesale  destruction 
of  the  groves  in  these  parks,  which  are  their  chief  attractions  and 
blessings.  If  this  language  is  to  be  construed  as  only  a  charge  of 
a  severe  pruning  and  trimming  of  the  park,  and  that  to  the  ex- 
tent of  bad  judgment,  the  petition  is  demurrable.  If,  on  the 
contrary,  it  charges  conduct  **so  manifestly  wrong  and  preju- 
dicial to  the  public  interest  as  to  create  the  conviction  that  it 
could  only  have  resulted  from  a  palpable  disregard  of  official 
duty,"  it  is  not  demurrable.  I  have  no  conviction  that  what  has 
been  done  in  the  way  of  pruning  the  parks  has  resulted  from  a 
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palpable  disregard  of  official  duty.  This  is  true  because  I  have 
learned  from  outside  sources,  the  newspapers,  what  has  been 
done.  But  if  I  had  nothing  but  the  petition  itself  to  inform  me, 
and  I  believed  its  allegations,  I  should  have  the  conviction  that 
there  had  been  a  '^ palpable  disregard  of  official  duty." 

In  that  view  of  the  case,  it  seems  to  me  that  the  petition  is 
not  demurrable,  but  it  should  be  answered,  that  it  may  be  known 
whether  defendants  are  destroying  the  groves  in  the  parks,  or 
only  improving  them  by  the  removal  of  decayed  and  infected 
trees,  or  such  as  would  better  be  removed  or  supplanted  by  some- 
thing better. 

The  demurrer  is  overruled. 


ORAL  CONDITIONS  TO  CONTRACT  OF  PURCHACE  CONSBNTSD 

TO  BY  ACENT  OP  THE  SELLEK. 

Common  Pleas  Court  of  Franklin  County. 
The  Mutual  Manufacturing  Company  v.  Divine. 

Decided,  March,  1910. 

Seles  Through  Agent — Limitations  on  the  Agenfs  Authority^Oofi- 
dition  Agreed  to  hy  the  Agent  Without  the  Assent  of  the  Principal 
— Ratification — Acceptance  of  Benefits. 

Where  a  contract  of  purchase  is  made  with  an  agent  of  the  seller, 
whose  authority  is  stated  in  the  contract  to  be  that  of  a  soliciting 
salesman  only,  an  agreement  or  condition  consented  to  hy  the  agent, 
but  not  embodied  in  the  contract,  is  not  enforcible. 

Watson,  Stouffer  &  Davis,  for  plaintiif. 
N,  J.  Weisend,  contr^C. 

KiNKEAD,  J. 

Counsel  have  stated  to  court  and  jury  the  issues  presented  by 
the  pleadings,  and  have  also  made  certain  admissions,  a  record 
of  which  has  been  made  by  the  stenographer. 

The  action  is  upon  a  contract  consisting  of  a  written  order 
for  the  purchase  of  goods  given  by  defendants  to  plaintiff,  which 
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was  accepted  and  the  goods  delivered  by  plaintiff  to  a  transporta- 
tion company  consigned  to  defendants  October  29,  1908. 

The  goods  ordered  consists  of  a  complete  stock  of  soaps,  toilet 
water,  powders  and  a  four-foot  case.  There  was  a  privilege  to 
return  and  exchange  any  goods  after  the  same  had  been  dis- 
played in  the  store  of  defendants  for  ninety  days,  the  goods  so 
retained  to  be  accompanied  by  a  new  order  for  goods  of  equal 
value.  Goods  could  not  be  returned  for  credit  except  as  pro- 
vided in  the  contract.     The  contract  further  provided  as  follows : 

**Our  agent  is  merely  a  solicting  salesman,  and  all  orders  are 
subject  to  our  approval  or  disapproval.  Purchaser  must,  there- 
fore, see  to  it  that  all  arrangements  pertaining  to  this  order  are 
shown  hereon,  as  none  others  will  be  recognized.  ' 

**  Mutual  Manufacturing  Company,  Canton,  Ohio. 

**0n  your  approval  of  this  order  please  deliver  at  your  ear- 
liest convenience  to  the  most  convenient  transportation  company 
the  goods  listed  in  this  order  upon  the  terms  named  herein  and 
no  others,  all  of  which  I  fully  understand  and  approve." 

The  defendants,  qualified  denial  must  be  construed  as  an  ad- 
mission of  the  execution  of  the  written  order. 

The  defendants  now  admit  in  their  statement  to  court  and  jury 
that  the  goods  were  delivered  to  the  Pennsylvania  Company,  and 
while  the  same  were  in  transit,  defendants  wired  a  revocation  of 
the  order,  and  refused  their  acceptance.  Their  defense  is  that 
they  signed  the  instrument  or  order  on  the  oral  promise  made 
by  the  salesman  and  agent  of  plaintiff  that  plaintiif  would  first 
deposit  a  bond  with  the  Union  National  Bank  of  Columbus, 
Ohio,  conditioned  for  the  faithful  performance  by  plaintiff  of 
the  provisions  of  said  written  instrument,  said  bond  to  be  de- 
posited to  plaintiff's  satisfaction  before  said  goods  were  shipped 
to  defendants. 

The  statements  and  admissions  of  counsel  are  that  no  bond  was 
given,  and  there  is  no  averment  in  defendants'  answer,  and  no 
claim  made  in  the  statement  of  the  case,  that  knowledge  of  the 
alleged  arrangement  as  to  the  bond  by  the  salesman  was  brought 
home  to  plaintiff. 
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The  claim  invoked  by  defendants  in  support  of  their  defense 
is  that  the  contemporaneous  oral  promise  of  the  agent,  that 
plaintiff  would  give  the  bond  to  the  satisfaction  of  the  defend- 
ants before  the  goods  were  delivered,  is  a  condition  precedent  to 
the  execution  of  the  contract. 

In  support  of  this  claim  they  invoke  the  aid  of  the  well  settled 
doctrine  that  where  there  is  a  clear  ,distinct  oral  agreement 
made  by  the  parties  to  a  written  contract  that  certain  things 
shall  be  done,  or  conditions  complied  with,  before  the  contract  or 
instrument  shall  be  delivered  or  become  eflfective,  or  be  put  in 
operation,  such  parol  arrangement  may  be  shown  to  determine 
whether  the  writing  ever  became  a  binding  contract  under  the 
agreement.  This  rule  is  founded  and  maintained  on  the  theory 
that  the  parol  agreement  in  respect  to  the  delivery  of  the  instru- 
ment, or  to  its  effect  and  operation,  does  not  in  any  sense  contra- 
dict or  vary  its  terms,  but  relates  exclusively  to  its  execution 
and  existence  as  a  contract. 

The  question  presented  here  is  close  and  difficult  of  decision  by 
application  of  legal  principles  established  by  precedent. 

We  have  here  the  question,  first,  as  to  the  making  or  execution 
of  a  contract  of  purchase  and  sale  of  property.  It  is  funda- 
mental that  to  make  a  contract  there  must  be  mutuality  of 
minds.  When  a  contract  is  made  between  parties  through  the 
medium  of  an  agent,  its  terms  and  conditions  must  be  confined 
either  within  the  known  authority  and  limitations  thereof  con- 
ferred upon  the  agent,  or  within  the  apparent  scope  of  author- 
ity. There  can  not  always  be  that  exact  mutuality  between  con- 
tracts made  through  the  medium  of  agency,  as  there  is  when  the 
parties  themselves  make  the  contract  direct.  If  the  agent  trans- 
gresseTTiistructions,  his  acts  may  or  may  not  be  binding  upon 
the  principal;  and  they  may  or  may  not  bind  the  contractee. 
There  are  certain  tests  and  rules  brought  into  use  and  application 
in  the  determination  of  the  question  of  the  execution  or  forma- 
tion of  contracts  made  through  an  agent,  which  supplies  the  de- 
fects in  mutuality,  which  sometimes  occur  by  reason  of  the  trans- 
gression of  the  power  and  authority  on  the  part  of  the  agent,  and 
which  are  designed  to  determine  whether  the  arrangement  made 
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•by  the  agent  shall  be  binding  upon  both  parties.  The  purpose  of 
these  rules  is  to  protect  the  rights  of  both  parties  as  the  circum- 
stances may  demand.  There  must,  however,  be  mutuality  of 
right  and  protection.  Under  some  circumstances  the  third  party 
may  hold  the  principal  for  the  unauthorized  act  of  the  agent, 
who  may  have  acted  within  the  apparent  scope  of  his  authority. 
Under  other  circumstances  the  principal  may  not  hold  the  third 
person. 

The  apparent  design  of  the  form  of  order  involved  here  was 
to  protect  plaintiff  from  transgressions  of  their  agents;  or  to  put 
it  in  another  way,  it  .was  to  secure  all  proposals  from  purchasers 
to  be  in  writing. 

The  rule  of  law  is  that  all  lawful  limitations  which  the  princi- 
pal imposes  upon  an  agent's  powers,  so  long  as  they  are  not 
secret,  will  be  as  binding  upon  thi^d  persons  legally  charged  vnth 
notice  of  them  as  they  are  upon  the  agent  himself.  31  Cyc, 
1330,  note,  96;  Bryant  v.  Moore,  26  Me.,  84  (45  Am.  Dec,  96). 

**And  if  the  original  authority  is  a  restricted  and  limited 
one,  then  such  limitations  form  part  of  the  power  itself,  and 
third  persons  must  know  them  at  their  peril."    31  Cyc,  1330. 

**If  specific  instructions  are  brought  home  to  the  knowledge 
of  a  third  person  dealing  with  the  agent,  it  can  not  matter 
whether  he  is  a  -general  or  a  special  agent;  in  either  case  his 
power  to  bind  his  principal  will  be  limited  by  these  known  in- 
structions or  limitations.*'  Id,,  Marvin  v.  his,  Co.,  85  N.  Y., 
278  (39  Am.  Rep.,  657). 

The  limitations  upon  the  agent  representing  plaintiff  as  shown 
in  the  written  order  signed  by  defendants  were  dear  and  ex- 
plicit. He  was  a  special  agent  merely  to  solicit  orders,  and  to 
communicate  them  to  plaintiff,  all  of  them  being  subject  to  its 
approval.  The  order  itself  certifies  that  all  the  terms  named 
therein  were  understood  and  approved  by  defendants,  and  that 
there  were  no  other  terms. 

The  contract  of  sale  was,  in  fact,  therefore  made  directly  be- 
tween plaintiff  and  defendants,  the  agent's  powers  being  that  of 
mere  solicitation  and  communication.  These  limitations  being 
brought  home  to  the  defendants  by  the  printed  order  which 
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they  signed,  they  were,  therefore,  bound  to  know  and  act  upon 
them  at  their  peril-  It  was  their  duty  to  put  into  the  written  or- 
der all  the  terms  and  conditions  either  of  the  contract  itself,  or 
of  the  conditions  precedent  upon  which  their  proposal  to  pur- 
chase was  made.  The  conditional  arrangement  as  to  the  bond, 
claimed  to  have  been  the  condition  upon  which  defendants  signed 
the  order  and  intrusted  it  with  the  agent  for  transmission,  was 
clearly  within  the  limitation  of  "arrangements  pertaining  to 
this  order,"  as  specified  therein. 

It  is  claimed  that  the  condition  that  plaintiff  would  execute 
a  bond  is  a  condition  precedent  to  the  delivery  of  the  written  order 
and  to  defendants'  acceptance  of  the  goods,  and  that  parol  testi- 
mony in  proof  thereof  is  not,  therefore,  in  contradiction  of  the 
terms  thereof.  This  forms  the  basis  of  the  claim  for  the  ap- 
plication of  the  rule  of  precedent  that  oral  testimony  may  be 
permitted  to  show  an  oral  agreement  that  a  written  order 
was  not  to  be  binding,  except  on  certain  conditions  resting 
in  parol,  in  which  case  there  is  no  contract  to  be  varied  or 
added  to.  Pratt  v.  Chaffing  136  N.  C,  350,  is  an  illustration 
of  the  rule.  There  was  a  provision  in  the  printed  order  in- 
volved in  that  case  that  there  was  no  understanding  with 
the  salesman'  except  as  printed  or  written  on  the  order. 
The  order  was  a  conditional  one,  dependent  upon  the  approval 
of  the  partner  of  the  one  signing  it.  But  the  contract  involved 
here  is  much  different,  because  the  written  proposal  of  defend- 
ants embodied  an  agreement  to  the  limitation  upon  the  powers 
of  the  agent. 

If  a  bond  for  the  faithful  performance  of  this  contract,  which 
was  of  a  continuous  nature,  were  to  be  given,  it  would  have  be- 
come part  of  the  contract  and  should  have  been  incorporated 
into  the  written  order. 

It  seems  clear  that  the  argument  and  reasons  offered  show  that 
the  oral  agreement  as  to  the  bond  would  be  in  contravention  of 
the  contract  as  made. 

The  facts  do  not  present  a  case  for  the  application  of  the  rule 
of  ratification  of  acts  of  a  general  agent,  acting  within  the 
scope  of  his  authority ;    nor  of  the  rule  of  ratification  to  the 
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effect  that  the  principal  can  not  adopt  in  part  the  acts  of  an 
agent  without  adopting  as  a  whole;  or  that  the  acceptance  of  the 
benefits  of  the  transaction  imposes  the  obligation  to  assume  its 
burdens  and  operates  to  confirm  it  as  a  whole. 

The  reason  why  they  do  not,  repeating  them,  is  because  de- 
fendants were  dealing  with  an  agent  with  limited  or  restricted 
powers  of  solicitation  and  communication,  without  any  power 
whatever  to  bind  the  plaintiff  by  contract  other  than  the  written 
order  specified ;  they  therefore  relied  upon  any  oral  promise  he 
may  have  made,  not  communicated  to  the  plaintiff  at  their  peril. 

Verdict  granted  in  favor  of  plaintiffs. 


ALIMONY  UNDER  A  FOREIGN  DECREE. 

Common  Pleas  Court  of  Hamilton  County. 

Fannie  E.  Murray  v.   Charlotte  Murray,   Administratrix. 

Decided,  March,  1910. 

Alimony — Claim  for,  under  a  Decree  Granted  in  Another  State — Death 
of  the  Defendant— Preference  Lost  through  Failure  to  Assert 
Claim  in  Home  Jurisdiction  During  Lifetime  of  the  Debtor. 

A  claim  for  alimony  under  a  decree  granted  by  the  courts  of  another 
state  does  not  bind  property  In  Ohio  as  a  preferred  claim,  unless 
asserted  in  this  Jurisdiction  before  the  death  of  the  defendant. 

L.  H.  Pummill,  for  plaintiff. 
Harper,  AUen  &  Curts,  contra. 

Dickson,  J. 

The  defendant  demurs  to  the  petition  for  the  reason  that  the 
same  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
and  for  the  reason  that  this  court  has  no  jurisdiction  of  the  sub- 
ject-matter. 

Plaintiff  recites  that  she  is  the  divorced  wife  of  Wilbur  H. 
Murray,  deceased,  late  of  Hamilton  county,  Ohio;  that  Char- 
lotte Murray  is  the  second  wife  of  the  said  Wilbur  H.  Murray ; 
that  Charlotte  Murray  is  the  administratrix  of  his  estate  by 
virtue  of  appointment  and  qualification  in  the  probate  court  of 
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this  county;  that  by  virtue  of  proceedings  had  in  the  Campbell 
circuit  court  in  Kentucky  she  obtained  a  decree  of  divorce 
against  the  said  Wilbur  H.  Murray  and  an  order  for  alimony 
for  the  support  of  herself  and  certain  children,  issue  of  that 
marriage.  Plaintiff  asks  that  this  court  compel  said  Charlotte 
Murray  as  such  administratrix  to  allow,  as  a  preferred  claim,  cer- 
tain arrearages  in  alimony  adjudged  as  past  due  by  the  order  of 
the  Kentucky  court. 

It  does  not  appear  that  any  proceeding  to  enforce  in  any  way 
in  this. state  the  decree  for  alimony  obtained  in  Kentucky  was 
had. 

Whenever  credit  is  extended  to  any  one,  it  is  done  on  the  faith 
that  the  debt  will  be  paid.  But  every  person  who  extends  credit 
is  bound  to  take  notice  that  in  the  event  of  death  there  are  al- 
ways certain  liens  entitled  in  law  to  a  preference,  such  as 
funeral  expenses,  expenses  of  last  sickness,  and  of  administra- 
tion; also,  allowance  for  widow  for  first  year's  support;  also, 
debts  entitled  to  preference  under  the  laws  of  the  United  States ; 
also,  public  rates  and  taxes ;  also,  wages  due  laborers.  Any  one 
extending  credit  is  also  bound  to  know  the  decrees  and  pro- 
ceedings of  the  courts  had  in  the  county  and  state  of  the  resi- 
dence of  deceased;  also,  matters  in  such  county  requiring  a 
record.  But  such  a  creditor  is  not  required  to  know  the  decrees 
and  the  proceedings  and  the  records  of  foreign  jurisdiction,  and 
he  is  not  bound  thereby. 

It  would  be  unjust  to  allow  this  claim  as  a  preferred  claim. 
This  claim  to  bind  property  here  as  a  preferred  claim  should 
have  been  asserted  in  this  jurisdiction  before  the  death. 

The  plaintiff  is  without  remedy  except  as  a  general  creditor. 
Demurrer  sustained. 
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STREET  RAILWAY  FARES  TO  RESORTS  BEYOND 

MUNICIPAL  LIMITS. 

Common  Pleas  Court  of  Cuyahoga  County. 

The   Humphrey   Company  v.   The   Cleveland   Railway 

Company  et  al. 

Decided,  May  13,  1910. 

Injunction — Against  Increase  of  Street  Railway  Fare  at  the  Instance  of 
a  Municipality — Contract  Between  Owners  of  a  Private  Resort  and 
a  Carrying  Company — Discrimination  Between  Routes — Tayler  Or- 
dinance  of  Cleveland  Invalid  in  Part — Agreement  Construed  to  he 
a  Lease. 

1.  It  is  competent  for  a  private  corporation,  owning  and  operating  a 

resort,  to  enter  into  an  agreement  with  an  electric  railway  com- 
pany whereby  passengers  are  to  be  carried  to  the  resort  for  a  five 
cent  fare,  while  other  railway  companies  are  excluded  from  the  re- 
sort altogether  and  steamboats  landing  passengers  at  the  dock  of 
the  resort  are  required  to  charge  a  fare  of  ten  cents  each  way  or 
fifteen  cents  for  the  round  trip. 

2.  The  agreement  entered  into  In  this  case  is  construed  to  be  a  lease 

with  the  railway  company  holding  over;  and  to  an  action  con- 
struing its  terms  the  city  of  Cleveland  is  a  proper  party. 

3.  What  is  known  as  the  Tayler  ordinance  of  the  city  of  Cleveland, 

providing  and  requiring  that  street  railway  fares  to  certain  points 
shall  be  ten  cents,  Is  inoperative  in  so  far  as  it  undertakes  to  com- 
pel the  Cleveland  Railway  Company  to  increase  its  fares  to  points 
as  to  which  it  has  contracts,  either  with  public  bodies  such  as 
municipalities  or  with  private  parties. 

Smith,  Taft  <&  Arter  and  Kline,  Tolles  &  Morley,  for  plaintiff. 
Squire,  Sanders  &  Dempsey  and  Newton  D,  Baker,  City  Solici- 
tor, contra. 

Vickery,  J. 

The  plaintiff,  the  Humphrey  Company,  filed  tits  petition 
against  the  Cleveland  Railway  Company,  asking  for  an  injunc- 
tion to  prevent  the  Cleveland  Railway  Company  from  charging 
more  than  a  single  fare  of  five  cents  from  the  city  of  Cleveland 
to  its  park,  known  as  Euclid  Beach  Park,  now  in  the  limits  of 
Cleveland,  on  the  shores  of  Lake  Erie  about  ten  miles  east  of 


610  CUYAHOGA  COUNTY  COMMON  PLEAS. 


Humphrey  Co.  v.  Cleveland  Railway.     [YoL  DC,  N.  &. 


the  Public  Square,  basing  its  right  to  maintain  such  injunction 
upon  a  contract  of  lease  that  was  entered  into  between  the 
Humphrey  Popcorn  Company,  now  the  Humphrey  Company, 
and  the  Cleveland  Electric  Railway  Company,  now  the  Cleve- 
land Railway  Company;  in  which  contract  it  was  provided  that, 
in  consideration  of  the  Humphrey  Company  permitting  the 
Cleveland  Electric  Railway  Company  to  occupy,  and  loup  for 
track  purposes,  a  certain  portion  of  its  ground  in  the  park,  the 
Cleveland  Electric  Railway  Company  was,  during  the  life  of  that 
contract  or  lease,  to  carry  passengers  from  the  city  of  Cleveland 
to  the  park  for  one  fare  of  five  cents.  This  contract  or  lease  was 
entered  into  on  the  15th  day  of  May,  1901,  and  was  to  expire 
on  the  Ist  day  of  January,  1906.  Said  agreement  or  lease  was 
duly  executed  and  acknowledged,  and  recorded  in  the  office  of 
the  recorder  of  the  county. 

In  pursuance  of,  and  in  accordance  with  said  agreement,  the 
Cleveland  Electric  Railway  Company  built  the  loup  into  the 
grounds  of  the  Humphrey  Company,  and  carried  pasengers 
from  the  city  of  Cleveland  to  the  park  for  a  single  fare  of  five 
cents  during  the  entire  lifetime  of  said  lease,  or  agreement, 
at  the  expiration  of  which  they  continued  to  carry  passengers 
at  the  same  rate  of  fare,  under  the  same  arrangement,  year  after 
year,  down  to  the  10th  day  of  March,  1910,  when,  by  order  of 
the  mayor  of  the  city  of  Cleveland,  it  is  claimed  they  were  di- 
rected to  charge  two  fares,  or  ten  cents  to  Euclid  Beach  Park 
from  the  city  of  Cleveland;  and  this  suit  is  brought  to  enjoin 
the  railway  company  from  charging  the  additional  fare. 

The  railway  company  files  an  answer  admitting  the  execu- 
tion of  the  paper  set  up  in  the  plaintiff's  petition,  denies  it  to 
be  a  lease,  claims  that  it  was  a  license,  granted  by  the  Hum- 
phrey Company  to  the  railway  company,  that  was  irrevocable 
during  the  term  stipulated  in  the  paper  writing,  but  after  that 
time  it  was  revocable  by  either  party  by  giving  notice ;  and  they 
therefore  claim  that,  by  virtue  of  the  ordinance  passed  by  the 
village  of  CoUinwood,  giving  the  Cleveland  Electric  Railway 
Company  the  right  to  construct  their  tracks  through  what  was 
then  the  village  of  CoUinwood,  they  were  authorized  to  charge 
one  fare  to  all  points  west  of  Adams  avenue  in  said  village,  and 
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one  additional  fare  from  Adams  avenue  eastward  to  the  end  of 
the  line.  And  the  railway  company  claims  that,  by  virtue  of  the 
so-called  Tayler  ordinance,  that  was  passed  by  the  council  of 
the  city  of  Cleveland  in  December  of  1909,  when  it  was  so  di- 
rected by  the  city  of  Cleveland,  it  was  compelled  to  charge  the 
maximum  rate  of  fare  from  the  Public  Square  in  the  city  of 
Cleveland  to  Euclid  Beach  Park;  and  that  it  was  directed  and 
ordered  by  the  mayor  of  the  city  to  so  charge.  And  it  says, 
further,  that  the  contract  between  the  Humphrey  Company  and 
the  Cleveland  Electric  Railway  Company  was  an  illegal  contract, 
and  is  of  no  force  and  effect;  and  asks  to  have  the  petition  dis- 
missed. And  it  further  says  that,  by  reason  of  the  provision 
contained  in  the  Tayler  grant,  and  the  supervision  that  the  city 
has  over  the  operation  of  street  railroads  within  the  city  of 
Cleveland,  the  city  of  Cleveland  is  a  necessary  party  to  the  de- 
termination of  this  suit,  and  therefore  makes  the  city  of  Cleve- 
land a  party,  and  summons  was  issued,  upon  their  answer  and 
cross-petition,  and  the  city  is  now  before  the  court. 

This  is,  in  brief,  a  statement  of  the  various  contentions  of 
the  parties. 

If  it  were  not  for  the  interest  that  the  city  of  Cleveland  has 
in  this  suit,  and  if  it  were  not  that  they  had  been  brought  into 
the  case,  the  matter  would  be  one  of  comparative  simplicity. 
Eliminating  that  part  of  the  case  for  the  moment,  what  is  there 
before  the  court?  Simply  what  appears  to  be  a  contract  be- 
tween two  corporations,  both  of  which  had  legal  capacity  to  con- 
tract; and  then  for  the  court  to  consider  the  force  and  effect 
of  that  contract. 

There  can  be  no  question  but  what  the  Humphrey  Company 
had  the  power  and  the  right  to  make  this  contract,  or  lease,  or 
whatever  it  may  be,  to  the  Cleveland  Electric  Railway  Com- 
pany. It  was  the  owner  of  this  park,  and  was  desirous  of  hav- 
ing people  brought  to  the  park.  The  Cleveland  Electric  Railway 
Company  was  a  street  railroad  company,  engaged  in  carrying 
passengers  for  hire;  and  it  was  for  the  mutual  interest  of 
both  the  Humphrey  Company  and  the  railway  company  that  a 
large  number  of  passengers  should  be  carried  to  the  beach ;  and 
I  can  not  see  any  objection  in  law  to  a  private  corporation,  such 
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as  the  Humphrey  Company  was,  permitting  the  Cleveland 
Electric  Railway  Company  to  deliver  passengers  into  its  grounds, 
and  to  provide  that  no  other  company  should  run  over  these 
grounds.  And  since  the  Humphrey  Company  owned  the  docks 
or  the  landing  from  the  lake  side  of  the  park,  and  it  was  not  a 
public  service  corporation,  I  see  no  reason  why  it  should  not 
make  such  restrictions  as  it  saw  fit  as  to  the  landing  of  boats, 
or  in  preventing  the  landing  of  boats,  at  that  dock  if  it  pre- 
ferred to  have  its  patrons  come  by  land.  And  so  that  clause  in 
the  contract  which  provided  that  steamboats,  if  they  brought 
passengers,  should  charge  ten  cents  each  trip,  or  fifteen  cents 
a  round  trip,  is  not  in  contravention  of  law,  in  my  opinion.  Of 
course  if  it  were,  I  would  agree  with  the  counsel  for  the  defend- 
ant that  the  entire  contract  was  void;  but  I  have  been  shown 
no  authority  which  holds  that  such  an  agreement  would  be  il- 
legal. Consequently  I  hold  that  the  contract  was  a  valid  con- 
tract, and  one  such  as  both  parties  had  a  right  and  the  power 
to  make.* 

The  next  question  to  be  discussed  is,  what  was  this  contract  t 
It  seems  to  me  that  it  is  a  lease.  It  uses  the  language  that  leases 
ordinarily  use.  It  starts  out,  **This  indenture  of  lease,  made," 
etc.  And  the  next  clause,  **that  the  said  first  party  hath  let 
and  leased,  and  doth  hereby  let  and  lease  unto  the  second  party, 
its  successors  and  assigns,  the  following  described  premises:"  In 
the  third  clause  it  uses  words  of  grant;  and  so  on  through  the 
entire  instrument  itself  it  uses  words  that  are  apt  and  usual  in 
leases;  and  the  subject-matter  was  a  matter  about  which  leases 
are  frequently  made.  Indeed,  in  the  102d  Indiana  Reports,  at 
page  153,  there  is  a  case  almost  on  all  fours  with  the  case  at  bar, 
and  the  Supreme  Court  of  Indiana  held  it  to  be  a  lease.  I  there- 
fore have  no  hesitancy  in  holding  that  this  paper  writing  was  a 
lease  between  the  Humphrey  Company  and  the  Cleveland  Elec- 
tric Railway  Company ;  and  by  the  terms  of  that  lease  the  rail- 
way company  held  under  it  until  the  1st  of  January,  1906 ;  and  it 
continued  to  hold  under  and  by  virtue  of  the  same  arrangement 
down  to  the  time  when  it  raised  the  fare  on  the  10th  day  of 
March,  this  year. 


NISI  PRIUS  REPORTS— NEW  SERIES.  61 

1910.]  Humphrey  Ck>.  v.  Cleveland  Railway. 

■  »      ■  ^^— ^  ■■■■■■l^»MI..  ■■■  111  III.!.  -■■  ,  ^ 

That  brings  me  to  the  discussion  of  the  question  of  the  rights 
of  the  parties  when  a  lease  has  been  entered  into  and  the  parties 
hold  over  under  the  same  terms  after  the  expiration  of  the  lease. 
It  seems,  from  the  authorities,  from  the  57th  Ohio  St.,  and  sub- 
sequent decisions  of  our  Supreme  Court,  that  where  the  original 
lease  was  for  a  term  of  years,  a  subsequent  holding  over  extends 
the  term  from  year  to  year;  and  after  the  lessee  has  continued 
to  hold  over  beyond  the  year,  he  becomes  a  tenant  for  the  next 
ensuing  year.  This  seems  to  be,  I  say,  the  trend  of  authorities, 
although  there  are  some  authorities  which  seem  to  hold  that  there 
has  been  an  extension,  by  holding  over,  for  a  new  term  equal  to 
the  length  of  the  first  term.  I  think  the  authorities  in  Ohio  are 
now  to  the  effect  that  it  is  holding  over  from  year  to  year,  and 
the  tenancy  becomes  a  tenancy  from  year  to  year.  Whatever 
line  of  authorities  one  would  adopt,  the  contract  under  question 
would  be  in  force  at  the  present  time.  If  the  lease  were  ex- 
tended, by  holding  over,  for  a  new  term  equal  to  the  length  of 
the  first  term,  then  the  lease  would  not  expire  until  the  15th  day 
of  July  next;  and  if  it  was  a  tenancy  from  year  to  year,  it 
would  not  expire  until  the  1st  day  of  January.  In  either  event, 
the  plaintiff  would  be  entitled  to  the  relief  sought  if  the  relief 
sought  were  proper. 

That  brings  me  to  a  discussion  of  the  question  as  to  whether 
injunction  is  the  proper  remedy. 

Ordinarily,  when  parties  enter  into  a  contract,  and  one  or  the 
other  breaks  the  contract,  courts  of  equity  will  not  intervene,  but 
will  leave  the  parties  to  their  remedy  at  law,  that  is,  an  action 
in  damages.  But  would  an  action  in  damages  be  an  adequate 
remedy  here?  Who  can  tell  what  the  damages  would  be  to  the 
Humphrey  Company  if  this  contract  was  broken,  and  was  not 
specifically  enforced  by  injunction  1  We  would  have  to  indulge 
in  the  realms  of  speculation  to  find  out  what  the  damages  were. 
The  success  of  a  park  depends  on  so  many  things  that  it  would 
be  absolutely  impossible  to  show  by  any  sort  of  satisfactory  evi- 
dence  what  the  damages  would  be  by  having  ten  cent  fare  in- 
stead of  five  cent  fare.  Other  attractions  in  town,  or  the  lack 
of  other  attractions,  might  deteriorate  or  add  to  the  attendance 
at  Euclid  Beach  Park.    And  so,  to  get  at  the  damages,  it  would 
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be  indulging  in  the  wildest  kind  of  speculation;  and,  conse- 
quently, one  could  have  no  hesitancy  in  coming  to  the  conclusion 
that  a  suit  for  money  damages  would  not  be  an  adequate  remedy. 
And  wherever  there  is  not  any  adequate  remedy  at  law,  equity 
always  will  intervene.  So  I  think,  and  so  hold,  that  an  injunc- 
tion is  the  proper  remedy  to  enforce  the  performance  of  this 
contract  by  preventing  the  railway  company  from  charging  more 
than  the  rate  of  fare  specified  in  its  contract.' 

Now,  if  it  were  not  for  subsequent  legislation  by  the  council  of 
the  city  of  Cleveland,  this  would  dispose  of  the  whole  question ; 
and  perhaps  it  ought  to  dispose  of  it  as  it  is ;  but  now  we  have 
this  singular  situation:  It  is  claimed  that  the  Cleveland  Rail- 
way Company  can  be  compelled  by  the  city  of  Cleveland  to 
charge  ten  cents  fare  from  the  city  of  Cleveland  to  Euclid  Beach. 
We  have  the  singular  situation  of  a  railroad  corporation  standing 
up  in  court  and  asking,  in  the  interest  of  public  policy,  that  it 
be  permitted  to  charge  the  greatest  rate  of  fare  that  it  is  pos- 
sible for  it  to  charge.  I  do  not  think  that  such  an  unique  claim 
was  ever  made  seriously  in  court  before.  It  grows  out  of  a  some- 
what anomalous  situation.  I  have  already  referred  to  the  ordi- 
nance of  the  village  of  CoUinwood,  which  granted  the  right  to 
the  Cleveland  Electric  Railway  Company  to  be  upon  the  streets 
of  the  village  of  CoUinwood  from  the  point  on  the  line  between 
the  city  of  Cleveland  and  the  village  of  CoUinwood  to  Euclid 
Beach ;  and  the  two  ordinances  seem  to  confer  the  power  upon 
the  Cleveland  Electric  Railway  Company  to  charge  ten  cents 
fare  from  the  Public  Square  in  the  city  of  Cleveland  to  Euclid 
Beach;  and  that  would  be  so  unless  the  ordinance  of  August, 
1906,  that  was  passed  by  the  village  of  CoUinwood,  giving  cer- 
tain rights  to  the  Cleveland  Electric  Railway  Company,  made 
the  ordinances  then  in  force,  so  far  as  applicable,  to  continue  in 
force  by  virtue  of  the  new  ordinance.  Now,  at  this  time,  it 
must  be  remembered  that  the  fare  to  Euclid  Beach  was  one  fare, 
and  had  been  for  a  period  of  more  than  five  years;  and  I  sus- 
pect the  village  council  of  CoUinwood  lost  sight  of  the  ordi- 
nance extending  to  the  Cleveland  Electric  Railway  Company  the 
right  to  extend  its  tracks  east  of  Adams  avenue,  and  gave  them 
permission  to  charge  one  extra  fare ;  and  it  was  in  the  minds  of 
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the  council  of  the  village  of  CoUinwood  that  the  only  ordinances 
applicable  were  the  ordinances  then  being  acted  under,  to-wit, 
the  right  to  charge  one  fare. 

I  say  it  is  questionable  whether  that  would  not  be  a  fair  con- 
struction of  what  the  ordinance  of  August,  1906,  contemplated. 
But  suppose  that  is  true.  Suppose  when  the  council  of  the  city 
of  Cleveland  passed  the  Tayler  grant,  they  had  in  mind  that  the 
right  to  charge  ten  cent  fare  to  Euclid  Beach  existed ;  and  that, 
for  the  purpose  of  making  the  rate  of  fare  provided  for  in  the 
Tayler  grant,  to-wit,  three  cents,  a  success,  it  was  important  that 
extra  cost  of  hauling  passengers  to  the  suburbs  should  not  mili- 
tate against  the  ultimate  success  of  the  three  cent  grant  in  the 
city  of  Cleveland.  In  other  words,  that  by  reducing  the  fare  in 
the  suburbs,  and  thus  making  the  city  bear  a  greater  proportion 
of  the  entire  expense  than  it  otherwise  would,  it  would  tend  to 
make  three  cent  fare  a  failure,  or  less  likely  to  become  a  suc- 
cess, and  so  provided  that  the  maximum  rate  of  fare  should  be 
charged  to  all  the  suburbs. 

It  seems  that  the  city  solicitor  has  decided,  and  I  think  right- 
fully, that  the  village  of  CoUinwood,  although  now  a  part  of 
the  city  of  Cleveland,  is  not  entitled,  under  the  Tayler  grant,  to 
come  in  under  the  provisions  of  that  ordinance.  The  question 
will  still  arise,  just  how  far  the  city  of  Cleveland  can  compel  a 
railroad  company  to  charge  a  higher  rate  of  fare  to  a  park  in 
the  same  community  in  order  to  benefit,  if  you  please,  the  larger 
portion  of  the  public.  To  my  mind,  the  greatest  question  is  not, 
whether  three  cent  fare  be  a  success  or  not.  If,  to  make  it  a 
success,  it  must  be  to  the  detriment  of  the  service  and  the  riding 
public,  then  the  sooner  that  it  is  demonstrated  to  be  a  failure 
the  better  it  will  be  for  the  public.  The  lowest  possible  fare 
consistent  with  service  that  is  adequate  for  the  demands  and 
comfort  of  the  public  is  provided  for  in  the  Tayler  ordinance; 
and  if  that  is  not  three  cents,  then  it  should  be  whatever  is  neces- 
sary to  meet  those  requirements.  But  if  it  could  be  demonstrated 
that,  instead  of  losing  money  by  carrying  passengers  to  Euclid 
Beach  for  five  cents,  you  would  make  money  over  the  ten  cent 
rate,  then  the  only  reason  that  could  be  urged  in  favor  of  this 
increased  fare  has  been  done  away  with ;  and  the  resolution  of 
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the  council  of  the  city  of  Cleveland  is  in  evidence,  which  shows 
that,  in  their  opinion,  the  earnings  would  be  increased  rather 
than  decreased  by  the  adoption  of  a  five  cent  rate  to  Euclid 
Beach.  In  any  event,  people  who  ride  to  Euclid  Beach  are  people, 
in  the  main,  from  the  city  of  Cleveland  for  whose  benefit  the 
only  argument  is  made  for  the  increase  of  fare  to  Euclid  Beach ; 
so  that  a  low  rate  of  fare  to  Euclid  Beach  will  not  operate  against 
the  success  of  three  cent  fare  within  the  city  of  Cleveland ;  and 
it  is  not,  a  question  of  the  greatest  good  to  the  greatest  num- 
ber of  people.  It  resolves  itself  down  to  the  greatest  good  to 
the  people  of  Cleveland  itself. 

Now,  the  railway  company  claims  that  the  only  reason  why 
it  has  raised  the  fare  is  because  the  city  of  Cleveland  ordered  it 
to  do  so.  And  it  is  claimed  by  both  the  plaintiff  and  the  de- 
fendant, over  the  objection  of  the  city,  that  the  city  of  Cleveland 
is  a  proper  party  in  this  litigation,  so  that  the  rights  of  all  the 
parties  can  be  determined.  It  would  seem  that  that  argument 
was  sound,  because  if  this  action  should  be  decided,  as  it  might 
be,  by  simply  holding  that  this  lease  was  a  valid  lease,  and  en- 
joining the  railway  company  from  increasing  its  fare,  then  the 
city  of  Cleveland,  by  virtue  of  the  Tayler  grant,  it  not  being  a 
party  to  this  suit,  could  immediately  bring  an  injunction  pro- 
ceeding to  compel  the  Cleveland  Railway  Company  to  charge 
ten  cent  fare.  So  from  that  mere  statement,  it  can  be  easily 
seen  that  tjie  city  of  Cleveland  is  a  proper  party  in  this  action. 

And  that  brings  me  to  the  discussion  of  the  question  as  to 
the  power  of  the  city  council  to  pass  the  Tayler  grant  compell- 
ing the  railway  company  to  increase  its  fare,  notwithstanding  it 
had  a  valid  contract  with  a  certain  private  corporation  not  to  in- 
crease its  fare  to  a  certain  point.  That  involves  the  question  as 
to  the  powers  of  a  city  council  to  pass  laws  or  ordinances  having 
the  force  of  laws  impairing  the  obligation  of  a  contract;  and  I 
do  not  think,  under  the  state  of  our  law,  that  the  city  council 
would  have  any  right  or  any  power  to  pass  such  a  law  or 
ordinance;  and  so  far  as  the  law  impairs  any  existing  con- 
tract, so  far  that  ordinance  would  be  inoperative.  I  think  that 
has  been  the  law  in  this  country  ever  since  the  decision  of  the 
Dartmouth  College  case,  decided  by  the  Supreme  Court,  of  the 
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United  States  more  than  seventy-five  years  ago.  I  therefore 
think,  so  far  as  the  Tayler  ordinance  undertakes  to  compel  the 
Cleveland  Railway  Company  to  increase  its  fare  where  it  has 
contracts,  either  with  public  bodies  such  as  municipalities,  or 
with  private  persons,  it  is  inoperative. 

I  therefore  overrule  the  demurrer  of  the  city,  and  hold  that  it  is 
a  proper  party  in  this  case;  and  make  the  injunction  prayed 
for  by  the  plaintiff  perpetual,  and  the  decree  may  be  prepared 
accordingly. 


^^       :J       3  APPJCAL'FROM  A  DISMISSAL.  t-:^^ 

Common  Pleas  Court  of  Hamilton  County. 

EVELAND  &  MOTSINQER   V.    CORNELIUS    ShERMAN   ET   AL. 

Decided,  February,  1910. 

Appeal — From  a  Justice  of  the  Peace — Judgment  Against  One  Defend- 
ant and  Dismissal  of  the  Other  Two — Final  Order — Parties. 

A  motion  to  dismiss  an  appeal  does  not  lie  on  the  ground  that  the  ap- 
peal is  only  from  a  judment  of  dismissal  in  favor  of  the  movant. 

2).  W.  Murphy,  for  plaintiflf. 
A,  J.  Cunningham,  contra. 

Dickson,  J. 

Motion  by  the  defendants,  the  Letchers,  to  dismiss  the  appeal 
from  the  justice  for  the  reason,  among  others,  that  this  is  an 
appeal  only  from  the  judgment  of  dismissal  in  favor  of  the 
Letchers. 

From  the  transcript  it  appears  that  a  partnership,  the  plaint- 
iff, brought  suit  before  a  justice  of  the  peace  against  three  de- 
fendants for  a  funeral  bill ;  that  at  the  trial  the  justice,  on  the 
evidence  offered,  rendered  judgment  in  a  certain  sum  of  money 
against  one  of  the  defendants  and  dismissed  the  remaining  de- 
fendants; that  the  plaintiff,  desiring  to  appeal  from  the  jus- 
tice's judgment  dismissing  two  of  the  defendants,  entered  into 
an  undertaking  to  the  satisfaction  of  the  justice  in  terms  accord- 
ing to  law,  and  that  this  cause  is  docketed  for  further  proceed- 
ings here. 
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The  two  defendants  who  had  been  dismissed  below  now  move 
to  dismiss  the  appeal,  for  the  reason  that  the  judgment  against 
them  was  that  of  a  dismissal,  and  that  the  plaintiff  had  no  right 
to  appeal  against  them  alone. 

The  court  is  of  the  opinion  that  the  right  of  appeal  existing, 
the  plaintiff  had  a  right  to  appeal  as  against  the  judgment  of 
dismissal.  Such  a  judgment  after  the  hearing  of  a  case  on 
the  merits  is  a  final  entry — a  final  judgment;  that  the  appeal 
having  been  perfected  by  a  bond  and  the  filing  of  the  transcript, 
the  judgment  before  the  justice  was  vacated,  and  the  case  stands 
for  trial  in  this  court  the  same  as  if  instituted  here;  and  all  the 
parties  are  here. 

If  there  be  a  defect  in  the  bond,  or  the  security  be  for  any 
reason  insufficient,  such  defects  can  be  cured  by  a  motion  to  re- 
quire additional  security. 

Motion  overruled. 


REFUSAL  OF  CITY  AUDITOR  TO  ISSUE  CERTIFICATE 
REQUIRED  BY  THE  BURNS  LAW. 

Common  Pleas  Court  of  Franklin  County. 

State  op  Ohio,  ex  rel,  v.  Sylvester  C.  Noble,  Auditor,  et  au 

Decided,  March  1,  1910. 

Counsel  Fees  for  Defending  Title  to  a  Municipal  Office — Director  of 
Puhlic  Safety  Without  Power  to  Contract  for  such  Servicer — 
Power  of  Council  in  that  Behalf — May  Reimburse  OtHcer  for  Ex- 
penses thus  Incurred — Mandamus — Parties — Section  15S6-663. 

1.  A  city  clerk  or  auditor  can  not  arbitrarily  refuse  to  certify  that 

there  is  sufficient  money  in  the  treasury  and  unappropriated  to 
meet  a  proposed  expenditure,  and  where  such  a  refusal  is  with- 
out sufficient  grounds  mandamus  will  lie  to  compel  him  to  make 
the  certificate. 

2.  A  director  of  public  safety  has  no  authority  in  law  to  himself  make 

a  contract  for  the  services  of  counsel  in  defending  his  title  to  the 
office,  and  in  the  absence  of  statutory  authority  council  can  not 
confer  upon  him  authority  to  make  such  a  contract  involving  the 
expenditure  of  public  money;  and  even  if  such  power  existed  in 
council,  the  contract  would  not  become  available  as  a  contract  until 
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the  auditor  has  issued  the  required  certificate  that  the  money  neces- 
sary to  meet  the  expense  is  in  the  treasury  and  available  for  that 
purpose. 

H,  M.  Myers  and  Simeon  Nash,  for  plaintiff. 
E.  L.  Weinland,  contra. 

Evans,  J. 

This  case  is  submitted  on  a  demurrer  by  the  defendants  to  the 
petition  upon  the  ground  that  said  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  petition  is  one 
in  mandamus  and  seeks  a  writ  of  mandamus  directing  the  de- 
fendant, Sylvester  C.  Noble,  city  auditor  of  the  city  of  Colum- 
bus, to  certify  as  of  the  21st  day  of  December,  1909,  that  there 
is  money  in  the  city  treasury  of  said  city,  unappropriated,  there- 
with to  pay  the  amount  to  become  due  under  the  alleged  contract 
set  forth  in  the  petition,  and  also  to  direct  the  defendants  to  hold 
a  sum  of  money  in  the  safety  fund  of  said  city  sufficient  to  cover 
the  amount  claimed  to  be  due  upon  said  contract,  and  to  refrain 
from  making  any  entries  whereby  said  amount  of  said  safety 
fund  shall  revert  to  the  fund  from  which  it  came,  and  also  to 
require  said  defendants  to  appear  and  show  cause  why  they 
should  not  make  said  certificate  as  aforesaid. 

The  petition  avers,  in  substance,  that  the  relators  are  attorneys 
at  law  practicing  in  the  city  of  Columbus;  that  the  defendant, 
Noble,  is  the  duly  elected  and  acting  city  auditor  of  said  city, 
and  further  avers  that  one  Foster  G.  Burdell  is  the  duly  ap- 
pointed, qualified  and  acting  director  of  public  safety  of  said 
city.  That  on  the  21st  day  of  December,  1909,  the  relators  duly 
and  regularly  entered  into  a  written  contract  with  said  city  of 
Columbus  by  and  with  said  Burdell  as  such  director  of  public 
safety,  whereby  in  the  consideration  of  the  sum  of  $452  the  re- 
lators were  to  render  professional  legal  services  in  the  prosecu- 

• 

tion  of  the  case  of  the  State  of  Ohio,  ex  rel  Samuel  C.  Slabaugh, 
against  Sylvester  C.  Noble,  as  auditor  of  the  city  of  Columbus, 
Ohio,  in  the  Supreme  Court  of  the  state  of  Ohio.  Then  follows 
a  copy  of  said  alleged  contract,  which  is  dated  December  21,  1909, 
directed  to  Williams,  Williams,  Taylor  &  Nash,  which  sets  forth 
that  services  rendered  in  the  prosecution  of  the  State  of  Ohio,  ex 
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rel  Slabaugh,  against  Sylvester  C.  Noble,  as  auditor  of  the  city 
of  Columbus,  Ohio,  in  the  Supreme  Court,  as  per  resolution  of 
the  city  council  of  Columbus,  Ohio,  passed  December  20,  1909, 
and  costs  of  filing  motion  to  advance  hearing  in  the  Supreme 
Court,  two  dollars,  amounted  to  a  total  of  $452,  signed,  Foster 
G.  Burdell,  director  of  public  safety.  The  petition  further 
says  that  the  issues  involved  in  the  Supreme  Court  were  as  to  the 
legal  status  and  existence  of  the  department  of  public  safety 
and  the  office  of  the  director  of  public  safety  held  by  said  Burdell 
aforesaid. 

The  petition  further  avers  that  prior  to  said  date  said  director, 
Burdell,  had  been  directed  and  authorized  by  the  city  council  of 
the  city  of  Columbus,  Ohio,  by  a  resolution  duly  and  regularly 
adopted  on  the  20th  of  December,  1909,  and  duly  and  regularly 
approved  by  Charles  A.  Bond,  mayor  of  said  city,  on  the  2l8rt  of 
December,  which  said  resolution  is  in  the  words  and  figures  fol- 
lowing, to-wit: 

**Be  it  resolved  by  the  council  of  the  city 'of  Columbus,  srtate 
of  Ohio,  that  the  department  of  public  safety  be  and  is  hereby 
authorized  and  directed  to  employ  attorneys  to  defend  the  said 
department  of  public  safety  in  a  mandamus  suit  brought  by 
Slabaugh  &  Jones  against  Sylvester  C.  Noble,  city  auditor  of  the 
city  of  Columbus,  in  the  Supreme  Court  of  the  State  of  Ohio, 
and  to  pay  attorney  fees  not  to  exceed  $500  out  of  the  public 
safety  fund.  Approved  December  20,  1909,  George  W.  Bight- 
mire,  president  of  council ;  approved  December  21,  1909,  Charles 
A.  Bond,  mayor;  attest,  John  T.  Barr,  clerk.*' 

The  plaintiff  then  avers  that  on  the  21st  of  December,  1909, 
said  contract  as  aforesaid  was  duly  and  regularly  presented 
to  the  defendant,  the  auditor  of  the  city  of  Columbus,  Ohio,  and 
thereupon  demands  duly  and  regularly  made  upon  him  that  he 
should  certify  that  there  was  money  in  the  treasury  of  the  said 
city  of  Columbus,  Ohio,  unappropriated,  to  pay  the  amount  to 
become  due  upon  said  contract;  that  although  there  was  upon 
said  date,  and  still  is,  money  in  the  safety  department  fund  of 
said  city  of  Columbus,  Ohio,  unappropriated,  to  pay  the  amount 
due  upon  said  contract,  still  said  defendant  wrongfully  and  il- 
legally refused  and  neglected,  and  still  refuses,  to  make  said 
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certification  as  aforesaid.  Said  petition  further  avers  then  that 
said  defendants  threaten  to  and  will  in  their  several  capacities 
make  entries  whereby  the  money  now  in  the  treasury  of  the  city 
of  Columbus,  Ohio,  applicable  to  the  payment  of  the  amount 
due  under  said  contract  will  be  reverted  to  the  fund  from  which 
said  money  came  after  December  31,  1909,  wherefore  plaintiff 
prays  as  aforsaid. 

The  question  here  presented  is  whether  under  the  facts  stated 
in  this  case  the  city  auditor  can  be  required  in  mandamus  pro- 
ceedings, when  there  are  funds  in  hand  and  unappropriated,  to 
certify  that  fact  upon  a  contract  made  by  the  director  of  public 
safety  for  the  employment  of  counsel  to  defend  a  case  in  which 
his  validity  to  hold  the  said  oflSce  of  director  of  public  safety 
is  involved,  upon  a  resolution  of  the  city  council  directing  said 
director  of  public  safety  to  employ  counsel  in  said  case,  and 
to  pay  for  said  services  in  a  sum  of  not  less  than  $500. 

The  petition  speaks  of  the  contract  between  the  relators  and 
said  director.  It  is  not  strictly  true  under  the  allegations  of  the 
petition  that  there  is  a  contract  between  the  relators  and  said 
director,  and  this  is  one  of  the  reasons  advanced  in  argument 
by  counsel  for  the  defendants  why  this  action  could  not  prevail. 
There  is  no  doubt  that  there  is  no  contract,  because  there  could 
be  no  contract  until  the  certification  was  first  had  and  obtained 
from  said  auditor.  But  upon  the  Whole  of  this  petition  the 
real  question  here  is  whether,  when  a  contract  is  made  or  at- 
tempted to  be  made  by  safid  director  of  public  safety  under  the 
authority  of  the  city  council,  and  all  that  remains  to  make  the 
contract  complete  is  the  certification  of  the  auditor  under  the 
legislative  act  which  provides  such  certification  as  indispensable 
to  a  contract  of  this  kind,  the  contracting  party  can  require,  upon 
a  proper  showing,  the  city  auditor,  if  there  are  funds  available 
and  unappropriated  in  such  fund,  to  certify  that  fact  as  re- 
quired by  statute  as  a  part  of  his  duty. 

I  am  of  the  opinion  upon  a  careful  examination  of  the  stat- 
utes, and  the  authorities  bearing  thereon,  that  in  a  proper  case 
a  city  auditor  or  clerk,  whose  duties  under  the  statute  would  be 
to  certify  that  there  was  money  in  a  certain  fund  available  and 
unappropriated,  that  such  oflBcer  could  not  arbitrarily  refuse 
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to  make  the  certification.  If,  however,  there  are  sufficient 
grounds  or  reasons  in  law  to  justify  said  auditor  to  refuse  to 
make  such  certification,  then,  of  course,  an  action  to  mandamus 
him  so  to  do  could  not  prevail.  I  will  not  have  time  to  review 
the  numerous  sections  of  the  statute  pertaining  to  the  powers 
and  duties  of  such  municipal  officers  nor  to  review  the  au- 
thorities bearing  upon  the  questions  here  presented.  I  have 
examined  them  all  very  carefully,  and  have  reached  the  conclu- 
sion that  in  this  petition  a  case  is  not  presented  whereby  the  said 
city  auditor  can  be  directed  to  certify  as  prayed  for  in  this  pe- 
tition. 

There  are  several  reasons  for  this.  In  the  first  place,  the 
said  defendant  is  not  a  party  to  the  action  in  the  Supreme  Court 
and  neither  was  the  director,  Burdell.  However,  it  may  be 
claimed  with  considerable  force  that  inasmuch  as  the  title  of 
Burdell  to  the  office  of  director  of  public  safety,  which  he  was 
then  holding,  was  involved  in  said  suit  in  the  Supreme  Court, 
that  it  was  proper  he  should  be  represented  by  counsel  in  that 
case  in  order  to  defend  his  title  to  the  office  which  he  was  then 
holding.  But  Section  1536-663  of  the  Revised  Statutes,  among 
other  things,  provides  that  the  city  solicitor  shall,  among  his 
other  duties,  serve  the  directors  and  officers  mentioned  in  this 
act  as  legal  counsel  and  attorney.  I  have  been  unable  to  find, 
and  none  has  been  cited,  any  other  provisions  of  the  statute  pro- 
viding whereby  the  director  of  public  safety  or  any  of  the  offi- 
cers mentioned  in  said  act  may  under,  any  circumstance  employ 
counsel  to  defend  or  prosecute  actions  in  which  any  such  officers 
are  parties  or  in  which  they  are  beneficially  interested.  It  does 
not  appear  in  the  petition  why  the  city  solicitor  did  not  defend 
said  action  on  behalf  of  said  director  of  public  safety.  It  does, 
however,  appear  in  the  argument  of  counsel  as  to  why  such  was 
the  case.  It  appears  from  the  argument  of  counsel,  and  I  un- 
derstand that  that  is  not  disputed,  that  the  city  solicitor  in  said 
case  in  the  Supreme  Court  appeared  on  behalf  of  the  plaintiff  in 
that  court,  and  against  the  contention  of  said  director  of  public 
safety  that  he  held  a  valid  title  to  said  office  at  said  time,  but  the 
only  provisions  of  the  statute,  so  far  as  I  am  able  to  discover, 
in  which  another  party  may  prosecute  an  action  against  a  cor- 
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poration  which  has  a  city  solicitor  are  the  sections  pertaining 
to  injunction  proceedings  in  matters  relating  to  the  expenditure 
of  public  money  where  a  tax-payer  may,  under  certain  circum- 
stances, employ  counsel  and  prosecute  such  an  action  where  the 
solicitor  upon  application  to  him  for  that  purpose  has  refused 
to  prosecute  the  action.  But  I  have  been  unable  to  find  any 
section  of  the  statute  whereby  under  the  circumstances  we  have 
in  this  case  the  director  of  public  safety  may  employ  counsel  to 
prosecute  or  defend  actions  on  his  behalf  as  such  officer  and 
charge  the  public  funds  for  the  payment  for  such  services.  I 
do  not  undertake  to  pass  upon  the  question  here  that  the  city 
council  might  make  a  contract  for  such  services,  but  what  I  do 
hold  is,  that  there  is  no  authority  for  the  director  of  public 
safety  to  make  any  such  contract,  because  such  is  not  contem- 
plated within  any  of  the  powers  delegated  to  him  under  the  Re- 
vised Statutes  of  this  state;  and  I  very  seriously  doubt  if  the 
city  council  can  by  resolution  delegate  to  the  director  of  public 
safety  authority  to  make  such  contract.  I  do  not  hold,  how- 
ever, that  the  city  council  might  not  itself  make  a  contract,  but 
even  then  an  arrangemen^t  of  the  city  council  for  such  services 
could  not  amount  to  a  contract,  and  such  services  could  not  be 
performed  thereunder  and  a  recovery  be  had  against  the  city 
until  the  city  auditor  should  first  certify  that  there  were  funds 
available  and  unappropriated  to  pay  for  such  services.  Had  the 
city  council  made  this  contract  with  the  relators,  then  before  it 
could  have  become  available  as  a  contract,  it  was  indispensable 
that  the  certificate  of  the  city  auditor  should  first  be  procured 
as  provided  by  statute.  But  as  above  stated,  the  director  of 
public  safety  had  no  authority  to  make  the  contract  himself, 
and  the  city  council  could  not  confer  upon  him  powers  to  make 
contracts  for  the  expenditure  of  public  monies  in  the  absence 
of  authority  conferred  by  statute  upon  the  city  council  so  to  do. 
It  is  also  argued  by  counsel  in  this  case  that  while  at  the  time 
of  the  filing  of  this  petition  the  services  in  said  case  in  the  Su- 
preme Court  had  not  been  performed,  yet  the  services  have  been 
performed  and  that  the  case  has  been  terminated  in  said  court. 
Now,  there  is  nothing  in  the  petition  to  show  this  fact.  So  far 
as  the  petition  shows,  it  would  appear  that  the  services  were  yet 
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unperformed,  and  for  that  reason  the  question  as  to  whether  re- 
lief as  prayed  for  in  this  petition  could  be  had  and  the  auditor 
required  to  certify  as  prayed  for  herein  on  a  contract,  the  services 
of  which  had  been  performed  and  were  at  an  end,  is  not  prop- 
erly presented  on  the  issues  here  made. 

The  question  here  presented,  as  I  view  it,  is  one  purely  of  stat- 
utory construction,  and  the  powers  of  such  oflScers  can  not  be 
extended  beyond  those  delegated  by  statute.  For  this  reason,  I 
do  not  deem  it  proper  to  look  at  the  case  from  an  equitable  point 
of  view,  that  is  I  mean  by  that,  as  to  whether  it  would  be  right 
and  proper  for  council  to  reimburse  said  director  for  expenses 
incurred  by  him  in  defending  said  suit.  If  such  could  be  taken 
into  consideration  in  this  case,  it  would  appeal  strongly  to  the 
equity  side  of  court.  For  it  would  seem  that  where  the  title  of 
an  officer  is  involved  in  an  action,  although  he  might  not  him- 
self be  a  party  to  the  suit,  it  should  be  defended  by  him,  and  I 
have  no  doubt  that  in  a  proper  case  the  city  council  would  have 
authority  to  reimburse  an  oflBcer  under  such  circumstances  for 
expenses  in  defending  an  action  such  as  that.  However,  that  is 
a  matter  between  him  and  the  city  council,  and  is  a  question  not 
made  here,  and  upon  which  this  court  does  not  pass  an  opinion. 

I  am  of  the  opinion,  therefore,  that  said  director  had  no  au- 
thority under  the  statutes  of  this  state  to  employ  counsel  to  de- 
fend said  suit  on  his  behalf  in  the  Supreme  Court  so  as  to 
pledge  the  payment  of  said  services  out  of  the  public  funds,  and 
I  am  further  of  the  opinion  that  the  resolution  of  the  city  coun- 
cil was  not  a  valid  resolution  to  confer  such  authority  upon  said 
director  of  public  safety,  and  the  said  city  auditor  could  not  be 
required  to  certify  money  in  said  fund  unappropriated  where- 
with to  pay  the  amount  specified  in  said  alleged  contract. 

For  this  reason  the  demurrer  to  the  petition  is  sustained.  Ex- 
ceptions. 
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AS  TO  PRESIDENT  OF  COUNCIL  SICNINC  ORDINANCES 

IN  MAYOR'S  ABSENCE. 

Common  Pleas  Court  of  Lorain  County. 

Harry  A.  Pounds,  as  City  Solicitor  op  the  City  of  Elyria, 

Ohio,  v.  The  City  of  Elyria  et  al.* 

Decided,  January  13,  1910. 

Municipal  Corporations — Presentation  of  Ordinances  to  Mayor  for  Ap- 
proval— Authority  of  President  of  Council  to  Sign  in  Mayor's  Ab- 
sence— What  Constitutes  Absence — Sections  4234  and  4273,  Gen- 
eral Code. 

1.  The  council  of  the  city  of  E  passed  an  ordinance  fixing  salaries  on 

December  14,  1909.  T,  who  was  mayor  of  said  city,  was  in  the 
city  during  the  next  day  and  was  notified  by  the  clerk  of  the  pas- 
sage of  the  ordinance  and  requested  to  call  and  sign  the  same,  but 
the  ordinance  was  not  delivered  to  him.  During  the  day  of  the  16th, 
the  mayor  was  absent  from  the  city  a  few  hours  and  during  his 
absence  the  ordinance  was  presented  to  and  signed  by  the  presi- 
dent of  council  as  acting  mayor.  On  December  21  the  mayor,  hav- 
ing taken  possession  of  the  ordinance,  returned  the  same  to  coun- 
cil then  in  session  with  his  reasons  for  his  veto  of  the  same.  Held,: 
Said  ordinance  never  became  a  valid  law  of  the  city  and  payment 
of  salaries  thereunder  should  be  enjoined. 

2.  The  records  of  a  city  council  which  are  by  law  authorized  and  re- 

quired to  be  kept,  show  the  passage  of  an  ordinance  and  the  sign- 
ing of  the  same  by  the  acting  mayor  in  the  temporary  absence 
of  the  mayor  from  the  city,  and  the  records  also  show  that  the 
same  ordinance  was  subsequently  and  within  ten  days  after  its 
passage  disapproved  by  the  mayor  and  returned  to  the  council 
with  his  objections  thereto.  Held:  Under  such  circumstances 
parol  testimony  is  admissible  to  show  whether  or  not  the  mayor 
was  absent  from  the  city  and  unable  to  perform  his  duty  with 
reference  to  said  ordinance  so  as  to  authorize  the  president  of 
council  to  sign  the  same  as  acting  mayor. 

H,  A,  Pounds,  City  Solicitor,  and  P.  H,  Boynton,  for  plaintiff. 
Clayton  Chapman  and  L.  B,  Fauver,  contra. 

♦Affirmed  by  the  Circuit  Court  without  opinion,  April  29,  1910. 
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Washburn^  J. 

On  the  14th  day  of  December,  1909,  David  S.  Troxel  was  the 
mayor  of  the  city  of  Elyria  and  F.  N.  Smith  was  the  president  of 
council  of  said  city.  On  that  day  an  ordinance  fixing  the  salary 
of  the  incoming  mayor,  solicitor,  councilmen  and  other  oflScers 
of  the  city  was  passed  by  the  council  after  many  long  and  con- 
tentious meetings.  On  the  next  morning  the  clerk  of  the  council, 
following  the  usual  custom,  notified.the  mayor  of  the  passage  of 
said  ordinance  and  stated  to  him  that  it  was  ready  for  his  signa- 
ture. The  mayor  was  then  in  the  city  hall,  but  was  not  in  the 
clerk's  office  where  the  ordinance  was  kept.  The  mayor  replied 
that  the  council  having  taken  its  time  in  passing  said  ordinance, 
he  would  take  time  to  consider  the  same. 

The  ordinance  was  not  delivered  into  his  possession,  but  its 
contents  was  a  matter  of  public  notoriety.  The  mayor  was  in 
town  during  that  day,  December  15,  but  did  not  take  actual 
possession  of  said  ordinance.  On  the  next  day,  the  16th,  he 
was  in  town  until  about  11  o'clock,  and  at  that  hour  he  left  the 
city  temporarily,  going  to  Cleveland,  and  returning  that  even- 
ing. During  his  brief  absence  from  the  city  the  president  of 
council  was  called  to  the  city  hall,  and  the  ordinance  was  pre- 
sented to  him,  and  he  approved  and  signed  the  same  as  acting 
mayor,  und  said  ordinance  was  caused  to  be  published  in  the 
manner  provided  by  law  for  the  publication  of  valid  ordinances 
of  a  general  nature. 

On  December  21,  1909,  the  mayor,  claiming  that  the  ordinance 
had  been  presented  to  him  on  the  15th,  and  having  taken  posses- 
sion of  it  after  it  was  signed  by  said  president  of  council  as  act- 
ing mayor,  sent  a  communication  to  the  city  council  which  was 
then  in  session,  in  which  he  disapproved  and  vetoed  said  ordi- 
nance and  returned  it  to  the  council  with  his  objections  thereto. 

The  excuse  for  this  conflict  of  authority  was  the  desire  of  the 
interested  parties  to  have  said  ordinance  approved,  so  that  it 
might  be  published  legally  and  go  into  effect  before  the  incoming 
officials  whose  salaries  were  raised  by  it  would  take  office;  and 
the  claimed  reason  for  the  mayor's  delay  was  to  prevent,  without 
his  disapproving  the  same,  said  ordinance  going  into  effect  in 
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time  to  give  the  incoming  ofScials  the  benefit  of  the  raise  in  sal- 
ary. 

The  city  solicitor,  being  requested  by  a  tax-payer,  brought 
this  action  to  enjoin  the  payment  of  salaries  under  said  ordi- 
nance and  the  payment  of  the  expenses  of  publishing  said  ordi- 
nance out  of  the  moneys  or  funds  of  the  city,  and  after  filing  said 
suit  the  city  solicitor  made  known  to  the  court  that  he  was  bene- 
ficially interested  in  said  ordinance,  and  requested  the  court 
to  appoint  a  disinterested  attorney  to  prosecute  the  action,  which 
was  done,  and  P.  H.  Boynton,  Esq.,  was  appointed  by  the  court. 

The  legality  of  the  ordinance  in  question  depends  upon  the 
construction  that  is  to  be  given  to  Sections  125  and  132  of  the 
municipal  code.  So  far  as  this  case  is  concerned,  Section  125 
(Sec.  4234,  General  Code)  provides: 

**  Every  ordinance  or  resolution  of  council  shall,  before  it 
goes  into  effect,  be  presented  to  the  mayor  for  approval.  The 
mayor,  if  he  approves  the  same  shall  sign  it,  and  return  it  forth- 
with to  council ;  but  if  he  do  not  approve  it,  he  shall,  within  ten 
days  after  its  passage  or  adoption,  return  the  same  with  his  ob- 
jections to  council,  or,  if  council  is  not  in  session,  return  it  to 
the  next  regular  meeting  thereof,  which  objections  council  shall 
cause  to  be  entered  upon  its  journal. ' ' 

So  far  as  it  bears  upon  this  question  Section  132  (Sec.  4273, 
General  Code)  provides: 

**  When  the  mayor  is  absent  from  the  city,  or  is  unable  for  any 
cause  to  perform  his  duties,  the  president  of  council  shall  be 
the  acting  mayor. ' ' 

It  will  be  noticed  that  the  law  provides  that  the  ordinance 
shall  be  presented  to  the  mayor  for  approval,  and  it  also  gives 
him  ten  days  within  which  to  return  the  ordinance  if  he  does 
not  approve  it. 

The  only  issue  of  fact  made  by  the  pleadings  is  as  to  whether 
or  not  this  ordinance  was  presented  to  the  mayor,  the  mayor's 
claim  being  that  it  was  presented  to  him  in  accordance  with  the 
prevailing  custom  of  presenting  ordinances  to  him;  while  the 
claim  of  the  defense  is  that  what  was  done  did  not  amount  to  a 
presentation  to  the  mayor,  and  that  not  having  been  presented  to 
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the  mayor,  it  could  legally  be  presented  to  the  president  of 
council  as  acting  mayor  in  the  absence  of  the  mayor  from  the 
city. 

There  are  certain  authorities  which  hold  that  the  presenta- 
tion required  is  a  physical  presentation,  but  our  Supreme  Court 
in  a  recent  case  involving  the  question  of  the  presentation  to  the 
governor  of  bills  passed  by  the  Legislature  strongly  intimated 
that  actual  physical  presentation  was  not  necessary  (77  O.  S., 
182).     Chief  Justice  Shauck,  in  the  decision,  says: 

'*It  seems  necessary  to  consider  the  purpose  for  which  presen- 
tation is  required,  for  it  will  be  safe  to  assume  that  the  presenta- 
tion is  sufficient  if  appropriate  to  that  purpose." 

Later  in  the  opinion  Judge  Shauck  states: 

"The  object  of  the  requirement  of  presentation  obviously  is 
to  afford  to  the  governor  an  opportunity  for  the  considerate 
exercise  of  the  discretion  which  is  thus  vested  in  him.  To  say 
that  the  object  is  to  enable  him  to  so  exercise  that  discretion,  is 
manifestly  inaccurate." 


That  case  was  one  where  owing  to  the  extreme  illness  of  the 
governor  it  was  impossible  to  make  a  physical  presentation  of  the 
bill,  but  the  record  shows  that  the  bill  was  left  in  the  governor's 
office  and  presented  to  him,  and  the  real  decision  of  the  oase  was 
that  that  record  so  made  in  the  governor's  office  being  author- 
ized by  law  could  not  be  contradicted. 

But  in  the  case  at  bar  it  is  not  necessary  to  determine  wheth- 
er or  not  the  facts  show  a  legal  presentation  of  this  ordinance 
to  the  mayor.  It  is  sufficient  to  say  that  the  law  is  mandatory 
requiring  a  presentation,  and  the  facts  show  that  both  before  and 
after  the  president  of  council  took  action  there  was  ample  op- 
portunity for  a  proper  presentation  of  the  ordinance  to  the  may- 
or. Absence  of  compliance  with  the  mandatory  terms  of  the 
statute,  without  just  reason  or  excuse,  will  not  justify  the  later 
presentation  of  the  ordinance  to  the  president  of  council,  against 
the  wishes  of  the  mayor,  during  the  mayor's  brief  temporary  ab- 
sence from  the  city.  It  is  not  within  the  power  of  the  clerk  of 
the  council  or  other  official  to  determine  to  whom  an  ordinance 
shall  be  presented.    Where  it  can  be  presented  to  the  mayor  the 
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statute  requires  that  it  be  done.  If  the  ordinance  in  this  case 
was  presented  to  the  mayor,  then  he  had  the  full  period  given 
him  by  law  for  the  considerate  exercise  of  the  discretion  which 
is  vested  in  him  by  law,  and,  of  course,  if  properly  presented  to 
him  it  could  not  thereafter  while  he  was  considering  the  same  be 
legally  presented  to  the  president  of  council  as  acting  mayor.  So 
that  whether  properly  presented  to  the  mayor  or  not,  the  subse- 
quent approval  of  the  ordinance  by  the  president  of  council  as 
acting  mayor  was  without  authority  and  of  no  force  .or  effect  in 
law,  and  such  ordinance  did  not  become  a  law  by  such  unauthor- 
ized approval.  In  other  words,  if  the  ordinance  was  not  prop- 
erly presented  to  the  mayor,  it  ought  to  have  been  so  presented, 
and  he  could  not  be  deprived  of  his  right  of  veto  by  any  ofiBcial 
negligence;  and  if  it  was  properly  presented  to  the  mayor,  he 
has  vetoed  it,  so  that  in  neither  event  is  the  ordinance  a  valid 
ordinance. 

Enough  has  been  said  to  dispose  of  this  case.  But  there  is 
another  question  raised  in  the  case  which  is  of  public  importance 
and  supplies  an  additional  ground  upon  which  the  action  of  the 
president  of  council  in  approving  the  ordinance  was  unwar- 
ranted. The  statute  provides:  **When  the  mayor  is  absent 
from  the  city  or  is  unable  for  any  cause  to  perform  his  duties, 
the  president  of  council  shall  be  the  acting  mayor.'' 

What  did  the  Legislature  mean  by  this  provision  of  the  stat- 
ute t  Did  it  mean,  as  has  been  held  by  some  courts  in  reference 
to  similar  statutes,  that  the  mere  fact  that  the  mayor  was  tempo- 
rarily out  of  the  city,  when  an  ordinance  was  approved  by  the 
acting  mayor,  render  that  a  valid  ordinance?  (10  N.  W.,  515) ; 
or  did  the  Legislature  mean  that  if  the  absence  from  the  city 
of  the  mayor  rendered  him  unable  to  perform  his  duty  in 
reference  to  the  ordinance,  that  then  and  then  only  could  the  act- 
ing mayor  legally  sign  the  ordinance?  (71  S.  W.,  622).  There 
are  quite  a  number  of  authorities  sustaining  each  of  these  propo- 
sitions, but  as  there  are  no  authorities  in  Ohio,  the  court  is  free 
to  adopt  that  construction  which  it  feels  is  sustained  by  the  bet- 
ter reasoning. 

In  some  of  the  cases  where  the  mere  absence  of  the  mayor  was 
held  to  authorize  the  acting  mayor  to  approve  an  ordinance,  the 


680  LORAIN  COUNTY  COMMON  PLEAS. 

Pounds  Y.  Elyrla.  [YoL  IX,  N.  S. 

law  specifically  provided  that  when  the  mayor  was  out  of  the 
city  the  acting  mayor  could  exercise  all  the  powers  and  dis- 
charge all  the  duties  of  the  mayor.  No  such  a  provision  is  found 
in  the  Ohio  law.  In  Ohio,  all  that  the  law  provides  is  that  under 
certain  circumstances  the  president  of  council  shall  be  the  act- 
ing mayor,  without  in  any  way  defining  his  duties  and  powers. 
Very  few  of  the  cases  above  referred  to  show  a  situation  where 
the  mayor  was  able  and  willing  to  perform  his  duties,  except  for 
his  temporary  absence  and  where  he  did  in  due  time  attempt  to 
perform  his  duty  that  had  been  performed  by  the  acting  mayor 
in  his  absence,  and  such  cases  sustain  the  construction  which 
I  place  upon  the  Ohio  statute. 

Giving  due  weight  to  all  of  the  authorities  that  have  been 
cited,  it  seems  to  me  that  it  can  be  said  of  the  Ohio  statute  that 
it  does  not  provide  for  two  mayors.  It  provides  for  one  mayor 
and  an  ** acting*'  mayor,  a  certain  designated  person  to  act  for 
the  mayor  and  in  his  stead  when  he  is  unable  to  perform  his 
duties,  not  to  act  independently  and  in  spite  of  him  and  against 
his  wishes  when  he  is  perfectly  able  and  willing  to  perform  his 
public  duties.  The  president  of  council  becomes  acting  mayor 
only  **when  the  mayor  is  absent  from  the  city  or  is  unable  for 
any  cause  to  perform  his  duties."  The  only  possible  object 
of  such  a  provision  was  that  the  public  interests  should  not  suffer 
by  reason  of  the  inability  of  the  mayor  to  perform  his  duties. 
Mere  temporary  absence  does  not  render  him  unable  to  perform 
his  duties,  unless  it  is  necessary  that  those  duties  be  performed 
during  his  absence. 

In  my  judgment  it  was  not  intended  by  the  Legislature  to 
authorize  the  president  of  council  in  the  temporary  absence  of 
the  mayor  from  the  city  to  perform  any  act  as  acting  mayor  ex- 
cept such  necessary  acts  as  the  public  good  demanded  or  re- 
quired, at  least  as  against  and  in  derogation  of  the  rights  and 
wishes  of  the  mayor.  In  other  words,  an  act  which  could  just  as 
well  have  been  performed  by  the  mayor  upon  his  return  to  the 
city  after  a  temporary  absence  without  detriment  to  the  pub- 
lic service  can  not  be  performed  by  the  president  of  council  as 
acting  mayor  against  the  wishes  and  in  usurpation  of  the  au- 
thority of  the  mayor.    If  this  were  not  so,  during  a  few  hours' 


NISI  PBIUS  REPORTS— NEW  SERIES.  681 

1910.]  Pounds  Y.  Elyria. 

absence  from  the  city  of  the  mayor,  the  president  of  council 
could  discharge  the  directors  of  public  service  and  safety,  ap- 
point others  and  obligate  the  city,  thereby  reversing  the  policies 
of  the  executive  head  of  the  city  who,  it  may  be,  was  elected  to 
carry  out  the  very  policies  that  could  thus  be  changed.  If  the 
acting  mayor  has. the  authority  claimed  by  defendants  he  could 
create  a  chaotic  condition  in  public  affairs  that  would  be  nothing 
less  than  appalling.  The  prompt  aversion  of  the  legal  mind 
from  a  construction  of  a  statute  which  would  give  to  the  acting 
mayor  such  authority  is  justified  by  a  contemplation  of  the  conse- 
quences which  would  follow. 

In  this  case  the-  ordinance  could  have  been  signed  just  as  well 
on  December  17,  when  the  mayor  was  in  the  city,  as  on  Decem- 
ber 16,  when  he  was  absent  for  a  few  hours.  Signing  the  ordi- 
nance on  December  16  was  not  a  duty  required  of  the  mayor. 
The  law  gave  him  a  certain  number  of  days  to  consider  the  mat- 
ter. Neither  the  law  nor  the  public  good  required  the  ordinance 
to  be  signed  on  that  day.  The  mayor  was  ready  and  willing  and 
able  to  perform  his  public  duty  in  reference  to  this  ordinance, 
and  the  president  of  council  had  no  legal  authority  to  prevent 
the  performance  by  the  mayor  of  the  duty  he  was  elected  to  per- 
form and  which  he  was  able,  ready  and  willing  to  perform 
(46  Mich.,  213;  19  Am.  Rep.,  634;  21  Am.  Rep.,  551;  77  O.  S., 
182;  71S.W.,  622). 

For  the  foregoing  reasons  a  decree  may  be  entered  granting 
the  prayer  of  the  petition  in  this  case. 
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REFBRENDUM  AS  TO  A  SUBWAY  ORDINANCE. 

Common  Pleas  Court  of  Cuyahoga  County. 

Charles  P.  Brush  v.  John  H.  Orgill  et  al. 

Decided,  June  8,  1910. 

Elections — Blank  Ballots  not  "Votes" — Proper  Method  of  Returning 
the  Result  of  a  Referendum  Held  under  Section  9283d — Duties  of  a 
Canvassing  Board — Injunction  Against  Return  of  a  Misleading  Cer- 
tificate. 

1.  Under  the  referendum  provided  by  Section  3283d,  blank  ballots  are 

not  "votes  cast  on  the  question"  and  can  not  be  counted. 

2.  A  petition  which   alleges  that,   unless   restrained,   the   canvassing 

board  will  count,  canvass,  tabulate  and  abstract  as  "votes  upon 
the  question"  ballots  which  did  not  express  any  vote,  indicates 
that  an  inaccurate  and  untruthful  result  will  be  certified  by  the 
board,  and  the  return  of  a  certificate  based  upon  such  a  count  will 
be  enjoined. 

H,  H.  McKeehan  and  Carl  Dautel,  for  plaintiff. 
Newton  D,  Baker,  contra. 

Babcock,  J. 

The  election  officers  are  alleged  to  have  returned  the  vote 
on  the  subway  ordinance  under  four  heads,  viz.:  votes  "Yes" — 
''No" — ** Blank  Votes,"  which  were  those  ballots  not  marked, 
and  **The  total  number  of  votes  east  upon  the  question." 

There  were  35,313  votes  *'Yes." 

There  were  38,628  votes  '*No." 

There  were    4,487  blank  ballots. 

Total   were  78,428  of  votes  and  blanks. 

The  statute  providing  for  referendum  on  elevated  electric 
railroads  and  tunnels  is  Section  3283d.  The  last  sentence  reads : 
**And  if  at  such  election  a  majority  of  the  votes  cast  on  such 
question  shall  be  against  said  grant,  the  same  shall  be  ineffec- 
tive and  void." 

If  the  blank  ballots  cast  are  to  be  deemed  "votes  cast  on  such 
question,"  then  a  majority  was  not  against  the  grant,  and  it 
stands  undefeated  by  the  referendum.     If,  on  the  contrary,  an 
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unmarked  ballot  is  not  a  vote  on  the  question,  then  the  majority 
was  against  the  grant,  and  the  same  is  void. 

In  Dexter  v.  Raine,  Auditor,  18  L.  B.,  62,  the  facts  are,  that 
electors  of  Hamilton  county  voted  on  the  **  Harrison  Monu- 
ment'* proposal,  and  the  act  provided  for  a  tax  to  be  levied  for 
it  *'if  a  majority  of  the  votes  cast  be  in  the  aflSrmative."  There 
were  23,136  with  the  '*No''  erased,  and  16,844  with  the  ''Yes" 
erased,  and  14,000  on  which  both  **Yes''  and  **No"  appeared. 
The  question  was,  whether  the  14,000  unmarked  ballots  were 
''votes  cast''  at  the  election.  At  the  general* term  the  superior 
court  held : 

"Ballots  on  which  both  'Yes'  and  'No'  appeared  were 
not  votes  cast  upon  the  question,  they  were  void  and  of  no 
effect.  A  vote  is  but  the  expression  of  the  will  of  the  voter 
{State  V.  Green,  37  0.  S.,  230).  Where  no  will  is  expressed,  no 
vote  is  cast.  The  man  who  casts  a  ballot  expressing  no  will  does 
not  cast  a  vote  any  more  than  he  who  absents  himself  from  the 
polls." 

This  decision  was  aflSrmed  by  the  Supreme  Court  on  review. 

It  is  claimed  by  the  demurrants,  that  a  vote  in  blank  may  have 
been  cast  intentionally  to  express  a  will  or  purpose  to  vote  so 
as  to  increase  the  number  of  "nos"  necessary  to  defeat  the 
grant,  and  still  avoid  voting  expressly  for  it.  This  would  give 
a  blank  vote  all  the  force  of  a  vote  in  favor  of  the  grant.  This 
shows  no  such  purpose  could  exist  in  the  voter's  mind  except 
through  misapprehension  or  mistake.  For,  if  a  blank  vote  is  as 
potential  in  favor  of  the  grant  as  an  aflSrmative  vote  would  be, 
what  does  the  voter  of  a  blank  gain  by  this  indirection  t 

Again,  why  should  he  wish  to  oppose  the  voters  who  are  in 
favor  of  defeating  the  grant,  but  be  unwilling  to  express  his 
choice  in  its  favor?     The  court  is  of  opinion  this  is  fanciful. 

This  is  the  only  referendum  provided  where  the  grant  stands, 
unless  defeated  at  the  polls  to  which  it  is  referred.  All  others, 
and  there  are  many,  require  an  affirmative  endorsement  at  the 
polls,  else  they  fail.  Repeatedly  the  courts  of  the  state  have  held, 
under  such  affirmative  statutes,  that  "blank  ballots"  are  not 
votes  cast  on  the  question,  and  can  not  be  counted  so  as  to  swell 
the  necessary  number  of  votes  for  the  grant  in  order  to  make  it 
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carry.  By  the  same  logic,  they  can  not  be  counted  ito  swell  the 
number  of  votes  necessary  to  defeat  the  grant,  where  it  stands 
unless  a  majority  vote  against  it.  It  is  contended  a  purpose  to 
change  the  rule  of  interpretation  must  have  been  in  the  legisr 
lative  mind,  or  this  referendum  would  not  have  been  given  a 
negative  form.  This  is  fanciful,  and  arises  from  reading  into 
the  statute  a  meaning  the  words  do  not  import.  It  is  indifferent 
whether  the  statute  requires  a  majority  for  the  grant  to  make  it 
good,  or  a  majority  against  it  to  kill  it.  Only  when  the  votes 
were  an  exact  tie*  could  it  make  any  difference ;  and  to  suppose 
such  a  situation  as  a  tie  in  a  polling  of  votes,  in  a  city  large 
enough  for  railroad  tunnels,  to  have  been  contemplated  by  the 
Legislature  is  a  vagary  and  not  to  be  entertained. 

Is  there  danger  of  the  board  of  canvassers  certifying  the 
vote  in  such  a  way  as  to  defeat  the  expressed  will  of  the  people  t 

In  DcUton  v.  State,  ex  rel  Richardson,  43  O.  S.,  662,  the  court 
says: 

''The  duty  of  the  canvassers  of  the  election  is  not  a  judicial 
but  a  ministerial  act,  in  the  performance  of  which  there  is  no 
discretion  to  be  exercised.  A  board  of  canvassers  at  an  elec- 
tion possesses  no  power  or  authority  to  judge  of  the  validity  of 
returns  or  of  votes.  The  canvassers  are  only  to  receive  the  re- 
turns and  to  count  them,  leaving  all  questions  as  to  their  validity 
or  deficiency  to  another  tribunal." 

The  demurrer  admits  the  allegations  of  the  petition,  and  it  al- 
leges the  board  of  canvassers  will,  unless  restrained,  ''count,  can- 
vas, tabulate  and  abstract  the  ballots  which  did  not  express  any 
vote  upon  the  question,  as  votes  upon  the  question,  and  will 
certify  that  a  majority  of  the  votes  cast  at  such  election  were  not 
against  the  grant." 

Such  a  certificate  might  not  obscure  the  facts  so  as  to  mislead 
as  to  the  true  number  of  votes  cast  on  the  question,  but  such  a 
certificate  would  not  be  accurate  nor  truthful,  for  the  4487  blank 
ballots  were  not  votes,  and  should  not  in  the  canvas  be  con- 
fused with  the  votes  for  and  against  the  grant.  It  is  enough 
that  this  certificate  is  liable  to  mislead,  and  the  danger  warrants 
the  exercise  of  the  restraining  and  correcting  power  of  the  law. 

Demurrer  is  overruled. 


r 
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EXEMPTIONS  TO  ASSIGNORS. 

Court  of  Insolvency  of  Hamilton  County. 

Assignment  op  Rosa  Pelnick. 

Decided,  May  4,  1910. 

Assignments  for  the  Benefit  of  Creditors — Homestead  Exemption — 
Residence  of  the  Assignor — Sections  5^1  and  6$i8, 

An  assignor,  who  was  not  a  resident  of  Ohio  on  the  day  her  assign- 
ment for  the  benefit  of  creditors  was  made,  but  became  a  resident 
thereafter,  is  not  entitled  to  homestead  exemption  under  the  Ohio 
law. 

P.  A,  Reece,  for  assignor. 
Cobb,  Howard  &  Bailey,  contra. 

Warner,  J. 

Heard  on  the  application  of  assignor  for  exemption  in  lieu  of 

homestead. 

It  is  conceded  that  the  assignor  was  not  a  resident  of  Ohio  on 
the  day  the  assignment  was  made.  She  became  such  resident 
thereafter  and  now  claims  the  exemption  in  lieu  of  a  homestead 
allowed  to  residents  of  this  state  by  Section  5441,  Revisde  Stat- 
utes. I  think  the  facts  existing  at  the  time  of  the  assignment 
must  control,  and  not  being  a  resident  of  this  state  her  claim  for 
this  exemption  must  fail.    Kunkle,  Assignee,  v.  Resor,  5  N.  P., 

441. 

The  assignment  is  a  complete  conveyance  of  all  the  property 

of  the  assignor  except  the  legal  exemptions  existing  at  the  time 

of  such  conveyance,  and  no  other  interest  therein  remains  in 

the  assignor  as  against  the  creditors  of  the  estate. 

Section  6348,  Revised  Statutes,  providing  that  **No  assignment 
for  the  benefit  of  creditors  shall  be  construed  to  include  or  cover 
any  property  exempt  from  levy  or  sale  on  execution,"  clearly 
refers  to  property  exempt  at  the  time  the  assignment  is  made. 

While  the  law  appertaining  to  exemptions  should  be  liberally 
construed  so  as  to  effect  the  enforcement  of  the  generous  spirit 
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thereof,  yet  the  clear  provisions  of  the  statute  must  not  be  dis- 
regarded in  so  doing. 

The  application  must  be  denied. 


OWNERSHIP  or  SWAN*S  TREATISE. 

Common  Pleas  Court  of  Hamilton  County. 

Jay  p.  Laning  v.  The  Robert  Clarke  Company. 

Decided,  May  14,  1910. 

Contracts — Agreement  for  Publication  and  Sale  of  an  Author's  Works — 
Rights  of  Author  and  Publisher — "Successors'*  to  the  Original  Con- 
tract, 

By  the  terms  of  the  contract  between  Judge  9wan  and  the  Robert  Clarke 
Company,  whereby  Swan's  Treatise  was  to  be  published  and  sold 
by  the  said  company,  it  is  held  that  the  receiver  of  the  Robert 
Clarke  Company  and  the  trustees  of  the  Swan  estate  are  the  "suc- 
cessors" of  the  original  parties  to  the  agreement,  and  that  the 
stereotype  plates  belong  to  the  Swan  estate,  and  the  right  to  pub- 
lish and  sell  said  work  belongs,  at  this  time,  exclusively  to  the 
Swan  estate,  and  these  rights  can  not  be  sold  by  the  receiver  of  the 
Robert  Clarke  Company. 

Ben  B.  Dale,  for  receiver  of  the  Robert  Clarke  Co. 
Waite  <fe  Schindel,  for  trustees  of  the  Swan  estate. 

Dickson,  J. 

On  the  19th  day  of  April,  1875,  a  contract  was  entered  into 
between  Joseph  R.  Swan  and  Robert  Clarke  &  Company,  can- 
celing an  older  contract  of  date  of  December  31,  1870,  about 
'* Swan's  Treatise,*'  a  work  designed  for  use  by  justices  of  the 
peace,  attorneys  and  constables,  a  work  of  great  worth  and  of 
many  editions,  and  now  in  general  use  in  Ohio.  The  author, 
Judge  Swan,  either  had  not  the  means  or  the  opportunity,  or 
did  not  desire  to  stereotype,  publish  and  sell  this  work,  hence 
the  contract  with  Robert  Clarke  &  Company,  publishers. 

The  questions  at  issue  are  two:  To  whom  now  belong  the 
stereotypes,  and  to  whom  now  belong  the  exclusive  rights  of  pub- 
lication and  sale? 
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The  parts  of  the  contract  of  April  19th,  1875,  calling  for  in- 
terpretation are: 

**The  stereotypes  when  made  shall  belong  to  said  Swan  and 
the  exclusive  use  of  the  same  is  hereby  granted  to  said  Robert 
Clarke  &  Company.'* 

The  expenses  incident  to  making  the  stereotypes  were  to  be 
advanced  by  the  Robert  Clarke  Company,  who  were  in  turn  to 
be  reimbursed  out  of  the  sales  before  any  payments  were  made 
to  Swan. 

Again  quoting  the  contract: 

**If  Clarke  &  Company  or  their  successors  fail  to  make  pay- 
ment for  any  of  the  said  editions  or  any  of  the  installments  there- 
of for  sixty  days  after  such  payment  becomes  due,  this  contract 
by  written  notice  from  said  Swan  to  said  Clarke  &  Company  or 
successors,  shall,  as  respects  any  right  to  use  said  plates  or  pub- 
lish said  work,  thereafter  cease  and  terminate." 

Then  follow  provisions  in  case  of  destruction  of  plates  by  fire. 

On  the  27th  day  of  February,  1880,  a  new  contract  between 
the  same  parties  was  made,  embodying  the  same  terms  except 
as  to  division  of  profits,  and  specifically  reaffirming  all  other 
agreements  in  the  former  contract. 

On  April  29,  1903,  a  new  contract  was  made  between  Prank 
Swan  and  James  A.  Swan,  trustees  of  the  estate  of  Joseph  R. 
Swan,  deceased,  and  the  Robert  Clarke  Company,  a  corporation 
of  Cincinnati,  Hamilton  county,  Ohio.  Various  recitals  appear 
in  the  contract,  among  others: 

**  Whereas  a  fire  has  occurred  in  the  publishing  house  of  the 
party  of  the  second  part,  by  which  fire  the  stereotype  plates  of 
said  *  Swan's  Treatise'  were  destroyed,  and  it  has  become  neces- 
sary to  renew  said  plates  and  to  print  and  publish  a  new  edition 
of  said  treatise,  and 

** Whereas,  the  parties  hereby  desire  to  enter  into  an. agree- 
ment by  which  the  said  stereotype  plates  shall  be  renewed  and 
said  Swan's  Treatise  be  printed,  published  and  sold, 

**Now,  therefore,  the  parties  hereby  for  and  in  consideration 
of  the  agreements  of  each,  hereinafter  contained,  do  agree  and 
contract  as  follows: 

**lst.  The  party  of  the  second  part  (the  Robert  Clarke 
Company)   hereby  agrees  to  prepare  a  new  set  of  stereotype 
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plates  for  the  printing  of  'Swan's  Treatise'  and  to  pay  the  ex- 
penses of  preparing  the  said  plates. 

**2d.  The  parties  of  the  first  part  hereby  agree  to  reim- 
burse the  party  of  the  second  part  for  one-half  of  the  expenses 
of  preparing  said  plates,"  •  •  •  the  same  to  be  out  of  the 
proceeds  of  sale. 

Then  follows  an  agreement  that: 

**The  Robert  Clarke  Company  shall  have  the  exclusive  use  of 
said  stereotype  plates  and  to  print  and  publish  •  •  •  in  ac- 
cordance with  the  provisions,  terms  and  conditions  of  a  certain 
agreement  in  writing  made  by  and  between  Joseph  R.  Swan,  as 
first  party,  and  Robert  Clarke  &  Company  as  second  party, 
April  19,  1875,  as  modified  July  27,  1880." 

Also  the  trustees  of  Judge  Swan  agree  that : 

**The  Robert  Clarke  Company  shall  have  the  exclusive  use 
of  the  plates  and  to  print  and  to  sell,  all  in  accordance  with  the 
contract  of  February  27,  1880." 

Then  follow  recitals  that  all  the  provisions  of  the  contracts  of 
April  19,  1875,  and  February  27,  1880,  ''shall  in  every  respect 
govern  the  printing,  publishing  and  sale  of  said  'Swan's  Trea- 
tise,' except  in  so  far  as  the  same  are  modified  by  these  agree- 
ments." 

By  proceedings  had  in  this  court  the  Robert  Clafke  Company 
was  placed  in  the  hands  of  a  receiver.  In  due  course  all.  the 
assets,  including  the  good  will,  and  the  name,  the  Robert  Clarke 
Company,  have  been  sold.  At  each  step  in  these  proceedings 
had,  "Swan's  Treatise"  was  excepted,  and  by  agreement  any  de- 
cision as  to  the  rights  therein  was  continued,  and  now  this  court 
has  for  determination,  w^ho  owns  the  stereotypes  and  who  owns 
the  exclusive  right  of  publication  and  sale. 

The  meaning  of  every  contract  is  determined  by  the  provi- 
sions of  the  whole  contract  and  by  a  consideration  of  the  subject- 
matter.  It  is  clear  that  Judge  Swan  either  did  not  have  the 
money  or  would  not  furnish  it  to  prepare  the  stereotypes; 
hence  the  first  contract  of  1875.  The  money  was  to  be  furnished 
by  Clarke  &  Company  and  Clarke  &  Company  was  to  be  reim- 
bursed, but  the  ownership  was  to  be  in  Swan.  This  ownership 
of  the  stereotypes  in  Swan  continued  in  the  contract  of  1880. 
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In  1903,  the  stereotypes  were  destroyed  by  fire.  Then  it  was  to 
the  mutual  advantage  of  the  Swans  and  the  Robert  Clarke  Com- 
pany that  the  stereotyi)es  be  made  anew.  By  the  new  contract 
which  was  made,  all  the  money  to  renew  the  stereotypes  was  to 
be  advanced  by  the  Robert  Clarke  Company.  This  contract  is 
silent  as  to  any  reimbursement  to  the  Robert  Clarke  Company, 
but  this  contract  in  words  clear,  reiterates  all  the  provisions  of 
the  former  contracts,  among  which  are  the  words,  "the  stereo- 
types when  made  shall  belong  to  said  Swan." 

Ownership  of  the  stereotypes  is — was  considered — important, 
and  any  change  therein  if  intended,  should  have  been  expressed. 
A  court  can  not  do  what  the  parties  themselves  fail  to  do.  At 
best  there  can  be  only  a  claim  to  a  lien  for  the  money  advanced ; 
but  a  lien  is  properly  a  security  for  a  debt,  and  a  debt  presup- 
,  poses  a  contract — an  agreement  to  pay.  This  contract  is  silent 
as  to  any  reimbursement.  There  is  no  debt,  no  security,  and 
there  can  be  no  lien. 

Every  contract  between  persons  contemplates  death  and  a 
personal  representative.  Hence  the  court  find  the  exclusive 
ownership  of  the  stereotypes  in  Prank  Swan  and  James  A,  Swan, 
trustees  of  the  estate  of  Joseph  R.  Swan,  deceased. 

Who  owns  the  exclusive  rights  of  publication  and  salet  The 
subject-matter  is  *' Swan's  Treatise,"  a  legal  work.  An  author 
usually  has  not  the  means,  including  money  and  opportunity,  to 
place  his  work  on  the  market.  His  ownership  in  the  oflf-spring 
of  his  brain  is  a  peculiarly  personal  ownership.  This  personal 
ownership  or  privilege  in  the  author  the  law  will  protect.  This 
rule  will  not  be  violated  unless  the  author  himself  has  parted 
with  his  work  by  clear,  definite  terms.  This  rule  is  as  it  were  a 
common  law  copyright. 

In  the  contract  we  find  the  words: 

**If  Clarke  &  Company  or  their  successors  fail  to  make  pay- 
ment for  any  of  the  said  editions  or  any  of  the  installments 
thereof  for  sixty  days  after  such  payments  become  due,  this 
contract  by  written  notice  from  said  Swan  to  said  Clarke  &  Com- 
pany or  successors,  shall,  as  respects  any  right  to  use  said  plates 
or  publish  said  work,  thereafter  cease  and  terminate." 
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Again  the  contract  is  renewed  with  the  Robert  Clarke  Com- 
pany. Again  some  agreement  as  to  publishing  *' Swan's  Trea- 
tise" was  made  by  Swan's  trustees  with  the  receiver,  an  officer  of 
this  court.  Judge  Swan  contemplated  a  successor  to  Robert 
Clarke  &  Company — such  was  in  the  contract — recognized  and 
dealt  with  Robert  Clarke  Company — dealt  with  the  Robert 
Clarke  Company.  The  trustees  of  Swan  recognized  a  successor 
to  the  Robert  Clarke  Company,  the  receiver — dealt  with  him 
as  a  successor.  Does  the  contract  by  the  use  of  the  word  suc- 
cessor— do  the  acts  of  the  elder  Swan — the  acts  of  his  trustees, 
indicate  an  intention  to  part  with  the  right  to  control  the  pub- 
lication of  the  work?  The  intention  to  change  from  Robert 
Clarke  &  Company  to  Robert  Clarke  Company  and  to  the  Rob- 
ert Clarke  Company,  are  clear,  definite  and  certain.  Each 
change  was  to  a  successor.  Whatever  w^ent  to  each  of  these  suc- 
cessors went  by  consent  expressly.  Yet  the  word  successor  in 
the  contract  accompanies  terms  of  forfeiture  only.  Each  suc- 
cessor so  far  acquired  rights  and  the  consents  of  the  Swans,  and 
each  successor  acquired  the  burden — ^the  penalty  of  a  for- 
feiture in  the  event  of  a  default.  So  far,  each  successor  obtained 
all  his  rights  by  the  consent  of  the  author.  There  can  be  no 
implication  by  these  acts  that  the  author  would  thus  always 
act.  There  can  be  no  implication  from  the  contracts  or  from 
the  acts  of  Judge  Swan  and  his  trustees  that  they  would  con- 
sent to  a  public  sale  of  his  or  their  rights.  The  mere  fact  that 
Swan's  trustees  have  had  dealings  with  the  receiver  does  not 
change  any  status ;  such  dealings  were  temporary. 

The  receiver  of  this  court  now  asks  permission  to  sell  to  the 
highest  bidder  the  right  to  publish  and  sell  this  work. 

The  court  is  of  the  opinion  that  this  permission  must  be  denied. 
To  hold  otherwise  would  tend  to  defeat  the  protection  the  law  has 
thrown  around  authors,  a  protection  which  obtains  by  the  dic- 
tates of  humanity  and  of  the  public  good.  Such  a  sale  by  this 
court  might  make  it  possible  for  the  publisher  of  an  inferior 
rival  work  to  place  this  work  in  obscurity,  a  result  neither  con- 
templated  by  the  author,  nor  good  for  the  public. 

The  stereotypes  and  the  right  to  publish  and  to  sell  ** Swan's 
Treatise"  belongs  exclusively  to  Swan's  estate. 
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PROPOSED  ABSORPTION  OF  THE  HOCKING  VALLEY  RAO. WAY 
BY  THE  CHESAPEAKE  &  OHIO  R/ULWAY 

ILLEGAL. 

Common  Pleas  Court  of  Franklin  County. 

Howard  D.  IVIanington,  Fred  H.  Schoedinger  and  Ralph  E. 
Westpall  v.  The  Hocking  Valley  Railway  Company. 

Decided,  May  16,  1910. 

Corporations — Motive  of  Btockholder  in  Bringing  Suit  Against  the 
Corporation — His  Right  so  to  do  Depends  upon  the  Capacity  in 
which  He  Acts — Application  of  Federal  Rule  94 — Policy  of  the 
Law  the  Same  with  Reference  to  Foreign  and  Domestic  Corpora- 
tions— Acquvrement  hy  One  Railioay  of  Controlling  Interest  in  An- 
others-Construction  of  Sections  8683,  8806,  8807  and  SSOS— Purely 
Legal  Ownership  of  Stock  as  Distinguished  from  Railroad  Owner- 
ship—Directors Without  Authority  to  Retire  or  Increase  Capital 
Stock  Without  Consent  of  the  Stockholders — No  Right  of  Owner- 
ship of  Stock  of  Another  Corporation,  When — Acts  which  a  Mi- 
nority Stockholder  may  Enjoin — Retirement  of  Stock  Not  Com- 
pleted hy  Paying  Over  the  Money — Grounds  for  a  Receivership, 

i.  A  stockholder  has  the  right,  regardless  of  the  motive  actuating 
him,  to  maintain  an  action  to  contest  alleged  irregularities  in  the 
management  of  the  corporation,  when  the  action  is  not  brought 
in  his  representative  but  in  his  individual  capacity  as  a  stock- 
holder, standing  on  his  strict  legal  property  rights. 

2.  Neither  public  policy  nor  the  statute  law  of  the  state  will  permit 

of  the  acquisition  by  the  Chesapeake  &  Ohio  Railway  Company  of 
a  controlling  interest  in  the  Hocking  Valley  Railway  for  the  pur- 
pose of  forming  a  trunk  line  from  the  sea  to  the  great  lakes,  for 
the  reason  that  connection  between  these  roads  is  made  by  using 
the  Kanawha  ft  Michigan  railway,  which  is  owned  by  the  Chesa- 
peake ft  Ohio  and  the  Lake  Shore  ft  Michigan  Southern  jointly, 
and  has  been  judicially  determined  to  be  a  competing  line  with 
the  Hocking  Valley. 

3.  The  action   of  directors  constituting  the  boards  of  two  different 

corporations,  whereby  the  retirement  of  the  preferred  stock  of 
one  of  the  companies  is  ordered  with  the  purpose  in  view  of  pub- 
stituting  therefor  a  new  issue  of  common  stock  to  be  purchased 
by  the  other  company  which  would   tbys  b^  ^iveo  cpntrol^  is 
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Illegal  and  void  on  broad  principles  of  equity,  notwithstanding  a 
pr.oviBion  in  the  articles  of  incorporation,  which  is  embodied  in 
all  the  certificates  of  preferred  stock  outstanding,  that  the  said 
preferred  stock  may  be  retired  at  any  time  subsequent  to  three 
years  after  its  issue  by  the  company. 

4.  Moreover  the  matter  of  the  reduction  or  increase  of  corporate  stock 

is  not  within  the  authority  of  the  directors  of  the  corporation, 
but  is  goTerned  by  a  statutory  provision  requiring  the  written 
consent  thereto  of  the  persons  in  whose  names  a  majority  of  the 
stock  stands  on  the  books  of  the  company. 

5.  There  is  no  right  of  ownership  on  the  part  of  the  C.  A  O.  Railway 

Company  of  the  stock  of  the  Hocking  Valley  Railway  Company, 
either  by  warrant  of  statute  or  upon  general  principles  of  law; 
but  such  ownership  would  be  a  continuation  of  the  combination 
previously  existing  under  the  name  of  the  Trunk  Line  Syndicate, 
and  which  was  condemned  by  the  courts  of  the  state. 

6.  A  minority  stockholder  may  enjoin  the  unlawful  retirement  of  stock, 

or  an  increase  of  stock  for  an  illegal  purpose,  or  the  voting  of  a 
majority  of  the  stock  where  it  is  owned  by  a  railroad  corporation 
contrary  to  law,  or  action  by  the  directors  which  would  commit 
the  road  to  an  unlawful  scheme  or  conspiracy  in  restraint  of  trade 
which  would  subject  the  corporation  to  loss  of  its  charter  at  suit 
by  the  state. 
?:  The  payment  by  the  Hocking  Valley  Company  of  $15,000,000  to  J. 
P.  Morgan  &  Co.  for  the  retirement  of  its  preferred  stock  does, 
not  amount  to  an  actual  retirement  of  said  stock,  but  Morgan  ft 
Co.  must  be  considered  as  mere  agents  holding  the  money  for  the 
benefit  of  the  Hocking  Valley  Railroad  Company. 

Cyrus  Eulitig,  Smith  W.  Bennett  and  W.  H.  Jones,  for  plaint- 
iflfs. 

James  H.  Eoyt,  John  F,  Wilson  and  Byrne  <&  Cutcheon,  con- 
tra. 

KiNKEAD,  J. 

Tlie  submission  is  upon  a  motion  by  the  defendant  to  dissolve, 
in  part,  the  temporary  restraining  order  allowed  upon  the  filing 
of  the  petition. 

Much  evidence  in  the  form  of  affidavits  was  offered  on  both 
sides  and  the  questions  have  been  argued  at  great  length,  orally 
and  upon  brief. 

Because  of  the  magnitude  of  the  questions  and  interests  in- 
volved, all  other  work  in  and  out  of  court  having  been  laid  aside, 
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the  consideration  having  been  continuous  and  uninterrupted. 

The  plaintiffs  institute  this  action  as  stockholders.  They  aver 
that: 

''Each  of  them  are  stockholders  of  the  defendant.  Said 
Howard  D.  Manington  ih  the  owner  and  holder  of  common  stock 
of  said  defendant,  and  each  of  the  other  plaintiffs,  Fred  H. 
Schoedinger  and  Ralph  E.  Westfall,  are  the  owners  and  holders 
of  shares  of  both  common  and  preferred  stock  of  said  defend- 
ant, and  they  bring  this  action  on  their  own  behalf  and  on  be- 
half of  all  other  stockholders  of  said  defendant,  the  Hocking 
Valley  Railway  Company,^' 

The  quotation  from  the  petition  is  thus  stated  because  of  the 
importance  of  the  question  as  to  the  capacity  in  which  the 
plaintiffs  stand  in  this  action,  hereafter  to  be  discussed. 

The  petition  contains  a  lengthy  recital  of  the  history  per- 
taining to  the  defendant  since  its  reorganization  under  plan  of 
J.  P.  Morgan  &  Company,  of  New  York  City,  on  the  25th  day 
of  February,  1899,  down  to  the  judgment  of  the  Circuit  Court 
of  Franklin  County,  Ohio,  rendered  on  the  18th  day  of  January, 
1910,  wherein  it  was  decreed  that  the  ownership  by  the  defendant 
company  of  the  stock  in  the  Sunday  Creek  Coal  Company,  the 
Sunday  Creek  Company,  the  Continental  Coal  Company,  the 
Buckeye  Coal  &  Railway  Company,  and  perhaps  some  other  in- 
terests, was  illegal ;  that  the  contracts  of  the  defendant  with  the 
Continental  Coal  Company  and  the  Toledo  &  Ohio  Central  Rail- 
way Company  for  an  equal  division  of  coal  shipments  and  the 
guaranty  of  bonds  were  illegal;  that  the  combination  of  the 
defendant  with  the  T.  &  0.  C.  Railway  was  illegal ;  that  owner- 
ship by  defendant  of  the  stock  of  the  Kanawha  &  Michigan  Rail- 
way Company  and  of  the  T.  &  0.  C.  Railway  was  illegal. 

All  of  these  matters  are  familiar  history  and  are  found  in  the 
report  of  decision  in  State,  ex  rel,  v.  Hocking  Valley  Railivay 
Company,  12  C.C.(N.S.),  49  and  145,  and  in  a  report  of  the  in- 
vestigation by  the  Interstate  Commerce  Commission  into  the 
subject  of  railroad  discriminations  and  monopolies  in  coal  and 
oil  and  particularly  as  to  the  part  taken  therein  by  the  Hocking 
Valley  Railway  Company,  and  also  in  a  report  of  the  Attorney. 
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General  to  the  Ohio  Legislature,  pursuant  to  House  resolution 
number  six.  These  past  transactions  which  need  not  be  re- 
cited in  this  opinion,  were  evidently  set  forth  in  the  present 
action  for  the  purpose  of  showing  the  condition  or  status  of 
the  defendant  so  far  as  its  assets  were  concerned,  to  throw  light 
on  the  acts  and  transactions  of  the  defendant  and  others  now 
complained  of. 

The  assets  which  the  defendant  had  accumulated  and  brought 
together  under  the  previous  illegal  combination,  consisting  of 
interests  in  various  coal  companies  and  in  the  two  railroad  com- 
panies, the  Kanawha  &  Michigan  and  the  Toledo  &  Ohio  Cen- 
tral, having  been  held  by  the  circuit  court  to  have  been  illegally 
in  its  possession,  the  corporation  was  therefore  confronted  with 
the  problem  of  compliance  with  the  judgment  of  that  court  and 
of  how  to  divest  itself  of  the  Ownership  of  these  properties. 

The  remaining  portion  of  the  allegations  contained  in  the  peti- 
tion from  page  31  to  39  may  be  summarized  in  the  following 
manner : 

1.  The  management  and  control  of  the  road  by  other  rail- 
road companies  (in  the  past)  has  been  through  dummy  directors 
under  the  dictation  of  the  Trunk  Line  Syndicate. 

2.  That  it  has  engaged  in  conspiracies  against  trade  and  to 
stifle  competition. 

3.  That  it  has  discouraged  and  throttled  the  development  of 
the  coal  mining  industry  in  the  Hocking  Valley  district. 

4.  That  it  has  extended  unfair  privileges  and  has  discrimi- 
nated in  favor  of  coal  companies. 

5.  That  it  has  failed  to  collect  freight  bills  of  the  Sunday 
Creek  Company  to  the  extent  of  two  million  dollars. 

6.  That  it  has  refused  to  permit  stockholders  to  examine  its 
books. 

7.  That  the  policy  of  discrimination  has  been  to  foster 
monopoly. 

8.  That  it  has  precipitated  needless  and  expensive  litigation. 

9.  That  it  has  jeopardized  its  charter  rights  by  its  unlawful 
course  of  conduct. 
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10.  Complaint  is  also  made  that  it  is  jeopardizing  and  en- 
dangering its  charter  rights  by  its  present  course  of  conduct  or 
its  conduct  subsequent  to  the  decree  of  the  circuit  court. 

11.  That  the  directors  are  or  have  been  surreptitiously  dis- 
posing of  large  and  valuable  assets^  in  an  unfair,  illegal  man- 
ner, without  exercising  diligence  to  obtain  the  highest  and  best 
prices  for  such  property. 

12.  That  the  defendant  has  managed  the  business  of  the 
Kanawha  &  Michigan  Railway  Company,  thereby  subjecting  it- 
self to  numerous  lawsuits,  and  danger  of  loss  on  account  thereof. 

13.  That  large  amounts  of  assets  have  been  diverted  and  mis- 
appropriated. 

14.  That  the  directors  and  oflScers  of  the  defendant,  in  the 
past,  have  made  large  personal  gains  in  the  management  thereof. 

15.  That  the  directors  and  officers  have  caused  the  defendant 
to  become  an  active  member  of  an  illegal  combination  or  trust; 
that  it  is  now  a  member  of  a  trust  commonly  known  and  desig- 
nated as  the  Coal  Traffic  Association. 

16.  The  claim  is  also  made,  especially  it  was  sought  to  be 
established  by  the  affidavits  offered,  that  the  defendant  is  still  a 
member  of  the  Trunk  Line  Syndicate,  which  it  is  charged  is 
still  continuing,  and  that  the  defendant  is  committed  to  it  or  will 
be  in  the  hands  of  the  Chesapeake  &  Ohio  Railway  Company. 

The  Chesapeake  &  Ohio  Rah^way  Company — Its  Holding 
OP  A  Majority  op  the  Stock  op  the  Defendant,  etc. 

The  principal  complaint  made  in  the  petition,  and  the  one 
most  considered  in  argument,  is  the  charge  that  the  Chesapeake 
&  Ohio  Railway  Company  was  a  member  of  the  Trunk  Line 
Syndicate,  of  which  the  Hocking  Valley  was  a  member  prior 
to  the  decree  of  the  circuit  court.  The  petition  charges,  in  sub- 
stance, that  for  the  purpose  of  evading  the  decree  of  the  Frank- 
lin County  Circuit  Court,  and  for  the  purpose  of  continuing  the 
illegal  and  unlawful  combinations  and  trusts  prohibited  by  that 
decree,  in  pursuance  of  a  conspiracy  with  the  Chesapeake  & 
Ohio  Railway  Company,  and  with  members  of  the  said  Trunk 
Line  Syndicate,  that  about  March  22d,  1910,  a  pretended  trans- 
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fer  of  the  common  stock  of  the  defendant  was  made  to  the 
Chesapeake  &  Ohio  Railway,  and  that  in  pursuance  of  said  con- 
spiracy the  defendant  made  a  pretended  transfer  of  its  interest 
in  the  capital  stock  of  the  Toledo  &  Ohio  Central  and  the  Lake 
Shore  road,  another  member  of  said  Trunk  Line  Syndicate,  and 
to  the  Lake  Shore  and  Chesapeake  &  Ohio  jointly,  the  defend- 
ant's interest  in  the  stock  of  the  Kanawha  &  Michigan  and  Zanes- 
ville  &  Western  Railway  Companies. 

The  charge  is  also  made  that  the  old  directors  of  the  defend- 
ant company  resigned,  and  that  in  their  place  was  elected  Edwin 
Hawley,  Prank  Trumbull,  George  W.  Stevens,  A.  C.  Reariek 
and  James  S.  Mackie,  all  of  whom  were  and  are  now  directors 
of  the  Chesapeake  &  Ohio  Railway  Company. 

It  is  then  averred  that  it  is  necessary  for  the  defendant  to  re- 
J  tire  its  preferred  stock  of  fifteen  millions  for  the  purpose  of 
carrying  out  the  proposed  scheme  and  conspiracy  to  give  the 
•Chesapeake  &  Ohio  Railway  Company  the  control  and  manage- 
ment of  the  Hocking  Valley;  that,  as  the  preferred  stock  has 
equal  voting  power  with  the  common  stock  in  the  management 
of  the  affairs  of  the  company  and  in  the  election  of  its  directors, 
upon  its  retirement  the  Chesapeake  &  Ohio  Railway  Company, 
having  a  majority  of  the  common  stock,  will  then  be  in  complete 
control  of  the  defendant.  It  is  then  charged,  in  substance, 
that  the  directors  of  the  defendant,  the  majority  of  whom  are 
directors  of  the  Chesapeake  &  Ohio  Railway  Company,  are  pro- 
ceeding to  retire  the  fifteen  millions  of  the  preferred  stock  of  the 
defendant,  the  object  and  purpose  of  which  is  to  secure  and 
fasten  control  of  the  defendant  in  the  hands  of  the  Chesapeake 
&  Ohio  Railway  Company;  that  the  same  is  being  done  by  the 
directors  of  the  defendant  in  pursuance  of  the  conspiracy  of 
the  Trunk  Line  Syndicate  which  formerly  existed  and  controlled 
the  defendant  and  its  properties  before  the  decree  of  the  circuit 
court.  The  petition  discloses  the  resignation  of  the  old  directors 
of  the  defendant  and  the  selection  of  the  new  directors,  who 
are  concededly  also  officials  and  directors  of  the  Chesapeake  & 
Ohio  Railway  Company. 
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That  the  retirement  of  the  fifteen  millions  of  preferred  stock 
is  merely  to  enable  the  C.  &  0.  Railway  Company  to  control  the 
defendant. 

That  the  acquisition  by  the  Chesapeake  &  Ohio  of  the  majority 
of  the  stock  of  the  defendant,  land  its  joint  control  in  harmony 
with  the  Lake  Shore  &  Michigan  Southern  of  the  Kanawha  & 
Michigan  Railway,  eliminates  and  destroys  all  competition  be- 
tween the  Kanawha  &  Michigan  Railway  Company,  the  Chesa- 
peake &  Ohio  Railway  Company,  the  Lake  Shore  &  Michigan 
Railway  Company,  the  Zanesville  &  Western  Railway  Company, 
and  the  Toledo  &  Ohio  Central  Railway  Company  and  the  de- 
fendant,  the  Hocking  Valley  Railway  Company. 

There  are  certain  other  complaints  made  as  to  the  joint  con- 
trol  of  the  Chesapeake  &  Ohio  Railway  Company  and  the  Lake 
Shore  of  the  Kanawha  &  Michigan  Railway  Company,  the  charge 
being  that  such  control  amounts  to  a  virtual  consolidation  of 
all  the  roads  above  mentioned  in  the  hands  of  the  Chesapeake  & 
Ohio  Railway  Company  and  the  Lake  Shore,  which  will  de- 
stroy all  competition  in  trade  and  commerce  on  said  several 
lines. 

It  is  charged  that  the  defendant  company  has  not  sufficient 
funds  on  hand  with  which  to  retire  the  preferred  stock. 

That  a  special  meeting  of  stockholders  is  called  for  May  11th, 
1910,  at  which  an  increase  of  the  common  stock  of  defendant 
will  be  made  to  the  extent  of  fifteen  millions,  and  that  such  pro- 
posed increase  of  the  common  stock  is  illegal ;  that  it  is  not  for 
the  purpose  of  providing  funds  for  the  construction  of  its  road, 
or  a  second  track,  or  to  extend  its  line,  or  to  construct  branches, 
or  to  increase  its  machinery,  or  to  pay  off  bonds,  or  for  the  pur- 
chase of  a  railroad,  etc. 

That  the  increase  of  stock  is  for  the  purpose  of  carrying  out 
the  plans,  schemes  and  conspiracy  to  enable  the  C.  &  0.  Rail- 
way to  more  effectually  and  completely  control  the  defendant. 

It  is  then  averred  that  the  Chesapeake  &  Ohio  Railway  Com- 
pany have  called  a  meeting  of  its  stockholders  to  authorize  an 
increase  of  its  stock,  and  the  issuing  of  bonds,  the  notice  of 
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which  meeting  provides  that  such  increase  is  for  the  purpose  of 
providing  funds  for  the  acquisition  of  the  majority  of  the  com- 
mon capital  stock  of  the  defendant  company  and  of  a  substantial 
interest  in  the  capital  stock  of  the  Kanawha  &  Michigan  Railway 
Company. 

There  are  many  other  allegations  in  the  bill  not  necessary  to 
be  here  enumerated.  The  prayer  is  for  temporary  and  perma- 
nent relief  by  way  of  injunction : 

/  1.     To  restrain  the  retirement  of  the  preferred  stock  as  con- 

templated, and  the  use  of  its  property,  assets  or  money  for  that 
purpose. 

2.  To  restrain  the  increase  of  the  common  stock. 

3.  To  prevent  the  holding  of  the  meeting  of  the  common 
stockholders  on  May  11th,  1910. 

4.  To  restrain  the  stockholders  at  such  meeting  from  in- 
creasing the  stock. 

5.  To  restrain  the  defendant  from  in  any  manner  recog- 
nizing the  Chesapeake  &  Ohio  Railway  Company  as  a  stock- 
holder of  the  defendant,  and  to  enjoin  the  defendant  from  per- 
mitting the  said  the  Chesapeake  &  Ohio  Railway  Company,  its 
officers,  agents,  directors  or  representatives,  from  voting  any 
of  the  stock  of  the  defendant  company,  owned  or  controlled  di- 
rectly or  indirectly  by  said  Chesapeake  &  Ohio  Railway  Company. 

6.  To  restrain  the  defendant  from  borrowing  money  for  the 
purpose  of  retiring  its  preferred  stock. 

A  brief  review  of  some  of  the  essential  facts  will  now  be  made. 

Disposition  op  Assets. 

The  proof  shows  that  the  assets  of  the  defendant  company, 
which  consisted  of  its  illegal  holdings  in  various  companies  for- 
bidden by  the  circuit  court  decree,  were  disposed  of  in  the  fol- 
lowing manner : 

Frank  Trumbull,  chairman  of  the  board  of  directors  of  the 
Hocking  Valley  Railway  Company,  and  also  a  member  of  the 
board  of  directors  and  of  the  executive  committee  of  the  Chesa- 
peake &  Ohio  Railway  Company,  acting  on  behalf  of  the  Chesa- 


NISI  PRIUS  REPORTS— NEW  SERIES.  649 

1910.]  Manington  et  al  v.  Railway  Co. 

peake  &  Ohio  Railway  Company,  and  W.  H.  Newman,  repre- 
senting  and  acting  on  behalf  of  the  Lake  Shore  &  Michigan 
Southern  Railway  Company,  entered  into  an  agreement,  where- 
by it  was  agreed  in  substance  that  the  Chesapeake  &  Ohio  Rail- 
way Company  should  purchase  all  the  stock  held  and  owned  by 
various  other  railroads  in.  the  Hocking  Valley,  while  the  Lake 
Shore  would  purchase  all  the  stock  owned  by  the  Hocking  Valley 
in  the  Toledo  &  Ohio  Central  Railway  Company,  which  was  held 
or  owned  through  or  by  means  of  the  Middle  States  Construc- 
tion Company,  a  New  Jersey  corporation  organized  for  the  ex- 
press purpose  of  enabling  the  Hocking  Valley  to  own  and  con- 
trol the  T.  &  0.  C.  Railway  Company. 

Under  this  agreement  the  Chesapeake  &  Ohio  Railway  Com- 
pany purchased  of  the  common  stock  of  the  Hocking  Valley  the 
following:  from  the  B.  &  0.  Railway,  11,540  shares;  from  the 
Chesapeake  &  Ohio  Railway,  11,540  shares;  from  the  Erie  Rail- 
road, 11,540  shares;  from  the  Lake  Shore  &  Michigan  Southern 
Railway,  11,540  shares;  from  the  P.,  C,  C.  &  St.  L.  Railway, 
23,082  shares;  total  69,242  shares.  From  the  Hocking  Valley, 
380  shares;  from  other  sources,  3  shares;  making  a  total  of 
6^,625  shares. 

This  shows,  therefore,  the  total  holdings  of  the  Chesapeake  & 
Ohio  Railway  Company  of  the  common  stock  of  the  Hocking  Val- 
ley Railway  Company  to  be  69,625  shares.  It  does  not  own  any 
preferred  stock,  nor  does  it  appear  that  any  of  the  railroads 
heretofore  constituting  the  Trunk  Line  Syndicate  ever  owned 
any  of  the  preferred  stock.  It  was  stated  in  argument  and 
rather  seemed  to  be  conceded  by  both  sides  that  the  fifteen  mil- 
lions preferred  stock  which  is  sought  to  be  retired  was  the  only 
stock  that  was  held  by  people  generally,  and  that  there  were 
about  twelve  hundred  persons  who  owned  that  stock. 

It  may  be  remarked  in  passing  that  the  evidence  offered  dis- 
closes that  this  Trunk  Line  Syndicate  consisted  of  the  B.  &  0. 
Railroad  Company,  the  C.  &  0.  Railway  Company,  the  Erie  Rail- 
road Company,  the  Lake  Shore  &  Michigan  Southern  Railway 
Company,  and  the  P.,  C,  C.  &  St.  L.  Railway  Company,  copies 
of  the  minutes  of  such  syndicate  from  March  9th,  1905,  up  to 
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some  period  of  time,  to  be  mentioned,  of  the  year  1910,  having 
been  offered  in  evidence.  It  will  be  noticed  too  from  the  above 
tabulation  that  four  of  the  roads  had  equal  holdingB  in  the  com- 
mon stock  of  the  Hocking  Valley  Railway  Company,  while  the 
Pan  Handle  road  owned  a  considerable  portion  more  than  the 
other  four. 

It  may  also  be  observed  at  this  point  of  consideration  of  the 
facts  in  this  case  that  these  previous  holdings  of  the  Trunk 
Line  Syndicate  are  significant  in  view  of  the  admitted  facts  now 
before  the  court,  that  an  agreement  was  made  by  the  two  mem- 
bers of  such  syndicate,  namely,  the  Chesapeake  &  Ohio  Railway 
Company  and  the  Lake  Shore  &  Michigan  Southern  Railway 
Company,  for  the  re-adju^ment  of  all  of  the  stocks  previously 
held  by  members  of  the  Trimk  Line  Syndicate.  In  pursuance 
of  the  agreement  between  the  representatives  of  the  Chesapeake 
&  Ohio  Railway  Company  and  of  the  Lake  Shore  &  Michigan 
Southern  Railway  Company — Mr.  Trumbull  and  Mr.  Newman — 
the  Lake  Shore  purchased  from  the  Hocking  Valley  all  of  the 
bonded  indebtedness  of  the  Middle  States  Construction  Com- 
pany, carrying  with  it  the  stock  of  the  Toledo  &  Ohio  Central 
Railway  Company,  paying  therefor  $8,421,000.  A  special  ex- 
amination of  the  books  of  the  defendant  company  by  Hon.  J.  M. 
Sheets  and  C.  0.  Hunter,  appointed  by  the  court  for  that  pur- 
pose, verifies  the  source  of  the  money  deposited  by  the  defend- 
ant with  J.  P.  Morgan  &  Company  for  the  retirement  of  the 
bonds. 

On  the  determination  of  the  final  merits  of  this  controversy, 
it  would  be  desirable  of  course  to  determine  absolutely  the  source 
of  these  funds ;  that  is,  to  settle  conclusively  whether  or  not  the 
Chesapeake  &  Ohio  Railway  Company  actually  furnished  this 
amount  of  money  from  its  resources  or  whether  it  borrowed  it 
or  obtained  any  portion  of  it  from  other  members  of  the  Trunk 
Line  Syndicate.  A  court  in  investigating  such  a  matter  desires 
to  know  positively  these  facts,  and  it  must  be  conceded  that  be- 
cause of  the  previous  manipulations  of  these  properties  .by  this 
Trunk  Line  Syndicate,  their  acts  now  are  under  the  ban  of  sus- 
picion. 
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It  appears  from  the  evidence  that  the  Hocking  Valley,  by  reso- 
lution of  its  directors,  proposed  that  the  company  (first  restoring 
to  the  Toledo  &  Ohio  Central  its  original  ownership  in  the  45,110 
shares  of  the  capital  stock  of  the  Kanawha  &  Michigan),  sell  the 
Middle  States  Construction  Company  bonds  for  $8,421,000,  and 
that  it  would  accept  a  money  consideration  in  lieu  of  the  Zanes- 
ville  &  Western  stock  and  bonds,  leaving  them  still  in  the 
treasury  of  the  Toledo  &  Ohio  Central,  for  $10,197,874.67,  which 
netted  the  defendant  the  par  of  the  bonds,  namely,  $8,421,000 
and  the  actual  original  cost  to  it  of  the  Zanesville  &  Western, 
to-wit,  $1,776,874,67.  This  is  a  copy  of  the  statement  appear- 
ing in  the  minutes  of  the  board  of  directors  of  the  defendant 
company. 

The  Lake  Shore,  as  shown  by  the  affidavit  of  Frank  Trum- 
bull, and  comparing  that  affidavit  with  the  minutes  of  the  de- 
fendant, made  this  purchase  for  $10,197,874.67. 

The  affidavit  of  Frank  Trumbull  further  discloses  that  as  a 
part  of  the  agreement  made  between  the  C.  &  0.  Railway  and 
the  Lake  Shore  **that  the  Lake  Shore  should  loan  or  cause  to 
be  loaned  to  the  Sunday  Creek  Company  •  •  •  gumg  jjq^ 
exceeding  $1,143,110.60,  to  be  evidenced  by  notes."  The  min- 
utes of  the  defendant  discloses  that  the  purchaser  of  the  above 
securities,  namely,  the  Middle  States  Construction  Company 
and  the  Lake  Shore,  **had  agreed  to  procure  from  other  parties 
a  loan  to  the  Sunday  Creek  from  time  to  time  when  and  as 
needed  by  that  company  of  the  sum  of  $1,500,000,  thus  better- 
ing the  condition  of  this  company  as  a  creditor  of  the  Sunday 
Creek  Company. 

The  reason,  object  and  purpose  of  this  agreeinent  calls  for 
explanation. 

It  is  proper  to  state  in  connection  with  the  action  of  the  de- 
fendant company  in  disposing  of  its  assets  to  the  Chesapeake  & 
Ohio  Railroad  Company,  as  above  stated,  that  the  minutes  of  the 
meeting  of  the  directors  of  the  defendant  company,  held  March 
18th,  1910,  at  which  time  this  sale  and  the  terms  and  conditions 
on  which  it  was  to  be  made,  show  there  were  present  of  the 
board   of   directors   Messrs.   Axtell,   Bush,   Q-alloway,   Gillard, 
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Huntington,  Hoyt,  Monsarrat,  Underwood  and  Sheldon.    The 
record  of  the  minutes  of  that  meeting  contains  this  statement  : 

**The  president  declared  the  resolution  adopted  by  the  unani- 
mous vote  of  the  board.  Mr.  Axtell  called  the  president's  at- 
tention to  the  fact  that,  as  he  was  the  representative  of  the 
Chesapeake  &  Ohio  Railway  Company,  which  was  to  be  inter- 
ested indirectly  in  the  transaction,  he  h«d  not  voted  at  all  for 
that  reason." 

Cash  Deposit  with  J.  P.  Morgan  &  Company  fob  Retibs- 

MENT  of  Preferred  Stock. 

The  following  is  taken  from  the  books  of  the  defei}(}ant  com- 
pany: 

Paid  to  J.  P.  Morgan  &  Company,  as  trustees  for  retirement 
of  preferred  stock  of  the  Hocking  Valley  Railway  Company, 
under  an  agreement  with  J.  P.  Morgan  &  Company,  dated 
April  7th,  1910  : 

1910. 

April  7th    $11,810,274.44 

April  8th    79,725.56 

April  18th    800.000.00 

April   20th    420,000.00 

April   21st    2,895,241.71 

Total $15,285,241.71 

Transferred  by  J.  P.  Morgan  &  Company  to 
Hocking  Valley  Railway  Company  deposit  ac- 
count on  account  of  excess  of  payment .  85,241.71 


Balance $15,200,000.00 

The  agreement  upon  which  it  is  claimed  by  the  defendant 
that  this  money  was  deposited  with  J.  P.  Morgan  &  Company 
for  the  purpose  mentioned  consists  of  the  following  letter: 

''New  York,  April  7th,  1910. 
''Messrs.  J.  P.  Morgan  &  Company, 

"New  York  City. 

'^Oentlemen:    The  undersigned,  the  Hocking  Valley  Railway 

Company  has  paid  you  today,  as  trustee  for  the  retirement  of 

the  preferred  stock,  and  upon  the  terms  hereinafter  provided, 

$11,810,274.44.     The  retirement  of  the  preferred  stock,  together 
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with  accrued  dividends  up  to  April  30th,  will  require  $15,200,- 
000.00.  The  company  hereby  agrees  on  or  before  the  30th  of 
April  to  pay  you  in  addition  to  the  amount  paid  today,  $3,389,- 
725.56,  so  as  to  make  up  the  full  amount  necessary  for  such  re- 
tirement on  April  30th.  It  is  understood  that  you  are  to  have 
the  use  of  the  money  as  compensation  for  your  services,  the  com- 
pany agreeing  on  April  30th,  to  pay  you  in  cash  the  difference  be- 
tween two  per  cent,  interest  on  daily  balan<!es  of  money  paid 
by  you  to  the  company,  and  $38,000.00.  While  the  preferred 
stock  is  to  be  retired  as  of  April  30th,  if  any  holders  of  certifi- 
cates present  their  certificates  to  you  before  that  date  and  are 
willing  to  discount  the  dividends  between  the  date  of  surren- 
der and  April  30th,  you  are  authorized  to  immediately  pay  the 
holder  par  and  accrued  dividends  to  the  date  of  surrender. 

"This  letter,  when  accepted  by  you,  may  t)e  considered  as  a 
contract  between  the  company  and  yourselves. 

**We  transmit  herewith  a  certified  copy  of  the  minutes  of 
the  meeting  of  the  board  of  directors,  held  in  Columbus  April  Ist, 
1910,  showing  the  authority  for  making  this  contract  with  you. 

**  Yours  very  truly, 

' '  The  Hocking  Valley  Railway  Company, 
(Signed)  By  James  H.  Hoyt, 

Second  Vice-President. 
** Attest:     (Signed)  Jas.  Stuart  Mackie,  ^ 

Assistant  Secretary. 


a 


April  10th,  1910. 
**  Accepted  to  the  extent  of  the  monies  above  mentioned  as 
and  when  the  same  shall  be  received  by  us. 

"(Signed)  J.  P.  Morgan  &  Company, 

"(Signed)  Jas.  Stuart  Mackie, 

*' Assistant  Sec'y.  and  Asst.  Treas." 

The  Directors. 

Decatur  Axtell  is  first  vice-president  and  director  of  the  C. 
&  0.  Railway ;  also  first  vice-president  and  director  of  the  Hock- 
ing Valley  Railway  Company.  John  Qalvin  is  now  a  director 
of  the  Hocking  Valley  and  local  attorney  at  Cincinnati  for  the 
Chesapeake  &  Ohio  Railway  Company.  Edwin  Hawley  is  di- 
rector of  the  Hocking  Valley,  of  the  Kanawha  &  Michigan  Rail- 
way Company,  of  the  Chesapeake  &  Ohio  Railway  Company,  and 
quite  a  number  of  other  companies,  not,  however,  any  of  the 
Trunk  Line  Syndicate.    James  H.  Hoyt  is  an  officer  and  direc- 
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tor  of  the  Hocking  Valley  and  also  general  counsel  of  the 
Kanawha  &  Michigan  Railway  Company.  A.  C.  Rearick  is  a 
director  of  the  Hocking  Valley  as  well  as  general  attorney  for 
the  Chesapeake  &  Ohio  Railway  Company.  George  W.  Stevens 
is  president  and  a  director  of  the  Hocking  Valley  Railway  Com- 
pany; also  president  and  director  of  the  Chesapeake  &  Ohio 
Railway  Company.  Frank  Trumbull  is  chairman  of  the  board 
and  a  director  of  the  Hocking  Valley  Railway  Company;  also 
chairman  of  the  board  and  director  of  the  Chesapeake  &  Ohio 
Railway  Company;  also  director  of  the  Kanawha  &  Michigan 
Railway  Company,  and  a  number  of  others,  but  not  members  of 
the  Trunk  Line  Syndicate  spoken  of  in  this  decision. 

On  March  22d,  1910,  of  the  old  directors  of  the  defendant, 
the  following  tendered  their  resignations,  which  were  accepted, 
to-wit:  R.  M.  Galloway,  Charles  B.  Alex-ander,  F.  D.  Under- 
wood, A.  H.  Gillard  and  Nicholas  Monsarrat.  In  their  place 
there  was  elected  Edwin  Hawley,  Frank  Trumbull,  George  W. 
Stevens,  A.  C.  Rearick  and  James  S.  Mackie,  all  of  whom  are 
either  directors,  or  oflScers,  or  bear  some  relation  as  attorney 
or  otherwise  to  the  Chesapeake  &  Ohio  Railway  Company.  The 
board  as  now  constituted  contains  a  majority  of  directors  who 
are  officers  of  the  Chesapeake  &  Ohio  Railway  Company.  Or  at 
least,  with  James  H.  Hoyt,  as  general  counsel  for  the  Kanawha 
&  Michigan,  there  is  a  majority  of  the  directors  who  are  acting 
in  the  interests  of  both  the  Chesapeake  &  Ohio  Railway  Com- 
pany and  the  Hocking  Valley  Railway  Company  in  this  pro- 
posed change. 

Acts  op  the  Dependant  to  Retire  Preferred  Stock. 

On  April  1st,  1910,  at  a  meeting  of  the  board  of  directors  of 
the  Hocking  Valley  Railway  Company,  the  following  resolution 
was  passed: 

**  Whereas,  In  the  articles  of  incorporation  and  regulations 
of  the  company,  it  is  provided  (which  provision  is  embodied  in 
all  of  the  certificates  of  the  preferred  stock  of  the  company  now 
outstanding,  and  therefore  making  a  contract  between  Baid 
company  and  the  holders  of  said  preferred  stock),  that  said 
preferred  stock  be  retired  at  any  time  subsequent  to  three  years 
after  its  issue  by  the  company ;  and 
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''Whereas,  All  of  the  preferred  stock  of  the  company  has 
been  issued  more  than  three  years  prior  to  the  date  of  this  meet- 
ing, and  it  is  desirable  and  the  sense  of  the  board  that  said  pre- 
ferred stock  shall  be  retired  in  pursuance  of  the  power  re- 
served by  this  company;  now,  therefore, 

'^Be  it  Resolved,  That  said  preferred  stock  be  and  hereby  is 
retired  as  of  April  30th,  1910,  at  par,  together  with  the  propor- 
tionate share  of  the  dividend  thereon  from  the  date  when  the 
last  dividend  accrued,  viz. :  December  31st,  1909,  to  April  30th, 
1910,  at  the  rate  of  four  per  cent,  per  annum ;  and, 

''Be  it  Further  Resolved,  that  the  proper  officers  of  the  com- 
pany be  and  they  are  hereby  instructed  to  notify  the  preferred 
stockholders  of  record  that  the  preferred  stock  is  hereby  called 
for  retirement  by  the  company  at  the  office  of  J.  P.  Morgan  & 
Company,  "New  York  City,  on  April  30th,  1910,  at  par  and  ac- 
crued dividend  to  said  date;  and 

''Be  it  Further  Resolved,  that  from  and  after  the  date  of 
said  retirement,  to-wit,  April  30th,  1910,  in  the  exercise  of  the 
power  reserved  by  the  Hocking  Valley  Railway  Company  and 
specifically  declared  in  every  stock  certificate  issued  and  out- 
standing, no  holder  of  any  certificate  for  preferred  stock  shall 
thereafter  have  any  right  as  a  stockholder  nor  any  claim  against 
the  company  except  to  receive  payment  for  certificates  surren- 
dered at  the  rate  above  stated." 

At  the  time  of  the  passage  of  this  resolution  the  board  of  di- 
rectors of  the  defendant  corporation  was  in  thecontrol  of  persons 
who  are  officers  and  members  of  the  board  of  directors  or  at- 
torneys for  the  Chesapeake  &  Ohio  Railway  Company.  This 
fact  is  brought  into  this  opinion  because  it  has  bearing  upon  the 
general  purpose  of  those  involved  in  seeking  to  make  the  change 
in  the  affairs  ef  the  Hocking  Valley. 

The  foregoing  statement  of  pleadings  and  the  evidence  is 
sufficient  to  form  the  foundation  of  a  discussion  of  the  legal 
questions  involved,  although  some  further  facts  may  be  discussed 
in  connection  with  some  of  the  questions. 

The  first  question  to  be  considered  is : 

Standing  op  the  Plaintiffs  as  Stockholders  in  a  Court  op 
Equity,  Seeking  the  Relief  Asked  for  by  Them. 

The  transfer  books  of  the  defendant  company  show  that  the 
plaintiff,  Ralph  E.  Westfall,  became  the  holder  of  record  of  one 
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hundred  shares  of  the  Hocking  Valley  preferred  stock  on  Au- 
gust 1st,  1909. 

That  Howard  D.  Manington,  on  October  16th,  1909,  became 
the  holder  of  record  of  twenty-five  shares  of  the  Hocking  Val- 
ley preferred  stock. 

That  Fred  H.  Schoedinger  became  the  holder  of  record  of 
thirty  shares  of  the  Hocking  Valley  preferred  stock  on  November 
1st,  1909. 

The  transfer  records  also  show  that  each  one  of  the  plaintiffs 
became  the  owner  of  common  stock  on  the  9th  day  of  April, 
1910;  Ralph  E.  Westfall  becoming  the  owner  at  that  time  of 
forty  shares  of  the  common  stock,  Howard  D.  Manington  be- 
coming the  owner  of  twenty  shares  of  the  common  stock,  Fred  H. 
Schoedinger  becoming  the  owner  of  thirty  shares  of  common 
stock. 

The  position  taken  by  counsel  for  the  defendant  is  that  the 
ownership  of  preferred  stock  by  each  of  the  plaintiflfs,  which  was 
long  prior  to  the  chief  aets  herein  complained  of,  does  not  give 
them  any  standing  in  court  because  they  have  no  legal  right  to 
complain  of  the  retirement  of  the  preferred  stock  for  the  rea- 
son that  it  was  a  matter  of  contract  between  stockholders  and 
the  company  that  it  should  have  the  right  at  any  time  after  three 
years  to  make  this  retirement.  It  is  also  urged  by  defendant's 
counsel  that  none  of  the  plaintiffs  were  owners  of  common  stock 
at  the  time  the  directors  decided  to  redeem  its  preferred  stock; 
that  it  was  only  nine  days  after  notice  had  been  given  of  the  ac- 
tion of  the  directors  that  each  of  the  complainants  acquired  their 
common  stock;  and  eighteen  days  after  their  acquirement  of 
the  stock  this  action  was  filed  by  them.  It  is  also  claimed  that 
the  acquiring  of  this  common  stock  was  for  the  express  pur- 
pose of  bringing  this  action;  that  as  plaintiffs  believed  that 
they  could  not  institute  legal  proceedings  as  preferred  stock- 
holders, they  procured  the  common  stock  for  this  purpose. 

It  is  claimed  that  the  motives  of  the  plaintiffs  in  the  insti- 
tution of  this  action  are  ulterior  and  that  the  conduct  of  two  of 
them,  being  members  of  the  bar,  is  unprofessional.  On  the 
other  hand  the  counsel  for  the  plaintiffs  claim,  that  in  respect 
to  the  preferred  stockholders,  and  their  rights,  they  having  the 
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the  same  privilege  to  vote  at  stockholders'  meetings  as  the  hold- 
ers of  common  stock,  their  rights  are  being  infringed  upon,  be- 
cause they  claim  that  the  preferred  stock  can  not  be  retired  ex-  v^ 
cepting  by  consent  of  a  majority  of  all  stockholders,  preferred 
and  common.  As  to  the  holding  of  the  common  stock  it  is  the 
contention  of  the  plaintiffs  that  they  may  properly  stand  upon 
their  strict  legal  rights  of  ownership  thereof,  and  that  any  mo- 
tive which  they  may  have  or  not  have  is  not  a  proper  subject 
of  inquiry. 

There  is  no  showing  made  concerning  the  ownership  except- 
ing the  bare  facts  thereof.  Prom  these  it  is  urged  that  the  pe- 
culiarly suggestive  circumstances  point  clearly  to  the  conclusion 
that  the  actions  of  the  complainants  have  been  inspired  by  some 
motive  quite  ulterior  to  that  which  they  profess  in  bringing  the 
action. 

In  the  extended  and  comprehensive  discussion  of  the  question, 
and  the  review  of  the  authorities  by  the  learned  counsel  in  this 
case,  the  distinction  has  not  been  clearly  drawn  in  respect  to  the 
two  rules  pertaining  to  suits  brought  by  stockholders  of-  cor- 
porations. This  distincton  is  made,  and  it  is  well  recognized, 
because  the  action  by  stockholders  may  be  brought  in  different 
capacities  depending  upon  the  nature  and  character  of  the  relief 
sought  by  them.  For  instance,  a  minority  stockholder  or  stock- 
holders may  institute  an  action  wherein  the  relief  sought  is 
that  which  is  for  the  general  benefit  of  the  corporation  itself,  and 
secondly  for  the  benefit  of  all  of  the  members  and  stockholders 
thereof.  On  the  other  hand  one  or  more  of  the  minority  of 
stockholders  may  institute  «  suit  in  equity  wherein  the  relief 
sought  is  for  the  protection  of  their  individual  property  rights 
as  owners  of  stock,  and  for  the  protection  and  preservation 
thereof.  In  such  actions  they  may  simply  assert  a  strict  legal 
right  of  property  inherent  in  themselves  as  stockholders,  and 
in  such  case  they  may  properly  stand  upon  those  strict  legal 
rights,  and  whatever  their  motives  may  be,  they  may  neverthe- 
less invoke  the  equitable  powers  of  a  court. 

This  distinction  has  been  clearly  recognized  in  law,  and  is 
supported  and  fortified  by  rules,  to  accomplish  the  purposes 
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and  rights  sought  to  be  claimed  in  the  different  capacities  in 
which  the  stockholder  may  act  in  the  particular  action.  These 
rules,  as  they  have  been  discovered  and  drawn  from  the  sources 
of  the  law,  are  these :  If  the  relief  sought  in  the  action  by  the 
stockholder  is  of  such  nature  and  character  that  of  necessity  it 
must  be  sought  on  behalf  of  the  corporate  entity,  and  should 
have  been  brought  in  the  first  place  by  the  corporation  itself 
by  its  properly  authorized  officers,  who  have  failed  or  refused 
on  proper  demand  so  to  do,  then  such  suit  may  be  brought  by 
the  stockholders  on  behalf  of  the  corporation,  and  recovery 
therein  is  for  the  general  good  or  benefit  of  the  corporation,  and 
will  inure  to  the  mutual  benefit  of  all  the  creditors  and  stock- 
holders thereof. 

If,  on  the  other  hand,  the  relief  sought  in  the  action  by  the 
stockholder  is  primarily  and  inherently  for  the  protection  and 
preservation  of  the  individual  property  right  of  the  stockholder, 
then  the  relief  through  the  remedial  processes  of  the  action  will 
result  in  the  specific  accomplishment  of  the  object  or  purpose 
thereof  by  preventing  the  threatened  illegal  act  or  acts  of  the 
corporation  through  and  by  means  of  the  acts  of  its  officers  or 
agents  thus  protecting  and  preserving  the  legal  rights  of  the 
stockholder  and  enabling  him  to  enjoy  his  property-rights  and 
the  benefits  thereof. 

Illustrations  of  these  two  phases  of  the  rights  of  individual 
stockholders  in  the  maintenance  of  actions  by  them  may  be  found 
in  the  petition  itself  in  this  case.  For  example,  it  is  claimed 
by  plaintiffs  that  the  assets  of  the  defendant  have  been  wasted 
and  lost  by  the  acts  of  its  officers;  it  is  also  claimed  that  cer- 
tain of  the  officers  and  agents  have  reaped  personal  gains  in 
the  tranactions  and  manipulations  of  the  business  and  affairs 
of  the  defendant  in  the  various  stock  transactions.  But  it  will 
be  noticed  that- the  prayer  of  the  petition  does  not  seek  a  spe- 
cific relief  in  that  direction.  It  must  therefore  be  concluded 
that  the  allegations  are  rather  incidental  than  germane  to  the 
specific  ultimate  relief  sought.  If  the  final  relief,  for  instance, 
was  for  the  recoupment  of  the  two  million  apparent  loss  by 
reason  of  the  action  of  the  defendant  in  failing  to  collect  the 
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freight  bills  of  the  Sunday  Creek  Company,  one  of  its  credi- 
tors, or  for  the  recovery  of  any  of  the  losses  sustained  by  rea- 
son of  any  alleged  personal  gains  of  the  officers  and  direc- 
tors, then  the  suit  would  be  considered  to  have  been  brought  by 
the  plaintiffs  in  their  representative  capacity  as  stockholders. 

But  the  gist  of  the  complaint  is  the  alleged  unlawful  retire- 
ment of  the  preferred  stock,  and  the  alleged  illegal  holdings 
of  the  common  stock  of  the  company  by  the  Chesapeake  &  Ohio 
Railway  Company,  and  a  virtual  control  of  the  Hocking  Val- 
ley by  means  of  the  holdings  of  the  common  stock  by  the  Chesa- 
peake &  Ohio  Railway  Company,  and  to  prevent  this  corpora- 
tion from  exercising  the  right  of  an  owner  of  the  majority  of  the 
common  stock  of  the  defendant  company,  and  from  voting  the 
same  at  the  specially  called  meeting  of  the  stockholders  to  be 
held,  and  to  prevent  the  threatened  alleged  unlawful  increase 
of  the  common  stock  of  the  defendant  company. 

These  purposes  clearly  appear  to  be  legitimate  legal  objects  to 
be'  sought  by  stockholders  in  an  action  by  them  for  the  protec- 
tion and  preservation  of  the  strict  legal  rights  of  ownership. 

The  rules  of  law  to  be  applied  and  which  govern  suits  by 
stockholders  in  their  representative  capacity  on  behalf  of  and 
for  the  corporation  is  that  they  must  **oome  into  court  with 
clean  hands";  the  suit  must  be  in  good  faith;  it  must  be  clear 
that  it  is  for  the  benefit  of  the  company. 

**The  principle  upon  which  that  construction  is  permitted, 
indisputably  requires  that  the  suit  shall  be  a  bona  fide  one,  faith- 
fully, truthfully,  sincerely,  directed  to  the  benefit  of  the  inter- 
ests of  those  stockholders  whom  the  plaintiff  claims  a  right  to 
represent." 


This  '*has  been  a  very  wholesome  doctrine"  upon  which  the 
legal  right  that  one  stockholder  must  have  in  view  when  he 
brings  an  action  in  his  representative  capacity.  It  was  estab- 
lished as  long  ago  as  1861  by  the  English  Court  of  Appeals  in 
Forrest  v.  Manchester,  etc.,  Ry.  Co.,  4  De  Q.  F.  &  J.,  125,  and 
has  been  continuously  applied  in  American  courts  in  like  cases. 
The  court  there  recognized,  as  all  courts  have  since,  that  if  such 
suits  are  found,  after  full  bearing,  to  huve  been  pursued  with 
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improper  motives,  the  same  should  be  promptly  dismissed.  The 
authorities  supporting  this  view  are ;  Belmont  v.  Erie  Ry.  Co,, 
52  Barb.,  662;  Dimpfell  v.  0.  <fe  M.  Ry,,  110  U.  S.,  209;  King- 
man V.  R,  R.  Co.,  30  Hun.,  72;  Hatch  v.  Am,  Union  Tel,  Co.,  9 
Abbot  M.  C,  223 ;  Waterbury  v.  Mer,  Union  Exp,  Co,,  50  Barb., 
147;  Hawes  v.  Oakland,  104  U.  S.,  450. 

The  case  of  Hodge  v.  United  States  Steel  Corporation  et  al,  64 
N.  J.  Eq.,  Ill,  very  clearly  points  out  this  distinction  between 
suits  prosecuted  by  -a  stockholder  in  a  representative  capacity 
and  one  in  an  individual  capacity.  The  two  phases  of  the  ques- 
tion and  the  authorities  bearing  thereon  are  carefully  reviewed 
and  this  statement  is  made  by  the  court: 

**And  the  rule  as  to  refusing  protection  by  injunction,  or  de- 
clining to  hear  the  case  of  complainant  because  of  his  improper 
motives  in  acquiring  his  rights,  or  the  improper  purposes  of 
enforcing  them  by  suit,  has  not  been  extended  in  England  to 
cases  where  the  complainant  is  asserting  a  right  of  property 
inherent  in  himself  as  stockholder,  or  otherwise." 

And  the  court  refers  to  a  subsequent  English  case  decided  by 
the  Court  of  Appeals  in  1888,  viz. :  Mutter  v.  Ry.  Co,,  38  Ch. 
Div.,  92,  where  an  action  was  brought  by  a  stockholder  at  the  in- 
stance of  a  rival  company  and  for  the  purpose  of  demanding 
the  right  to  inspect  the  register  of  stock,  a  right  which  was  given 
by  statute.  The  court  allowed  the  action,  stating  that*  the  rule 
laid  down  in  the  Forrest  case  was  not  applicable,  and  as  Emery, 
V.  C,  in  Hodge  v.  United  States  Steel  Corporation,  supra,  states: 

*' There  are  no  decisions  in  our  courts  relating  to  the  control 
of  the  court  over  suits  brought  by  a  stockholder  assuming  solely 
to  represent  the  company,  by  reason  of  his  improper  motives 
in  prosecuting  the  suit,  but  where  the  suit  concerns  or  is  based 
on  the  complainant's  own  property  rights,  either  legal  or  equi- 
table, it  is  settled  in  our  courts  that  the  bad  motives  of  the 
litigant  in  insisting  upon  his  equitable  rights  can  not  be  con- 
sidered as  a  basis  for  refusing  to  recognize  his  rights.*' 

On  the  other  hand,  where  the  end  of  the  relief  sought  by  the 
stockholder  is  such  that  it  is  designed  to  protect  and  preserve 
his  individual  right  of  property,  and  is  brought  by  him  to  pre- 
vent some  illegal  act  on  the  part  either  of  its  officers  and  directors 
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or  agents,  which  if  committed  will  destroy,  injure  or  seriously 
jeopardize  his  rights  as  a  member  of  such  corporation,  then 
courts  of  equity,  even  though  they  will  grant  equitable  relief, 
will  not  inquire  into  the  motive;  even  if  such  an  action  is 
brought  with  some  ulterior  motive,  some  object  or  purpose  other 
and  in  addition  to  the  equitable  relief  which  he  seeks,  it  will 
be  regarded  as  immaterial.  Courts  of  equity  in  such  cases  will 
not  even  inquire  into  the  alleged  motive  or  ulterior  purpose, 
where  there  is  a  strict  legal  right  of  ownership  and  there  are 
clear  violations  of  duty  on  the  part  of  officers  and  directors  of 
a  corporation  which  will  materially  injure  the  legal  right  of 
ownership  of  the  stock. 

These  authorities  have  been  carefully  examined  and  the  rule 
which  has  now  been  stated  is  well  established.  Without  further 
quotation,  the  following  authorities  are  cited  in  support  of  the 
last  stated  proposition :  Hodge  v.  U.  8.  Steel  Cor.,  64  N.  J.  Eq., 
Ill ;  Elkins  V.  R.  R,  Co,,  36  N.  J.  Eq.,  5 ;  Mutter  v.  N,  &  M. 
Bi/.,  38  Ch.  Div.,  92 ;  Carson  v.  la.  City  Gaslight  Co.,  80  la.,  638 
(1890) ;  Central  R.  R.  Co.  v.  Collins  et  al,  40  Ga.,  582;  R.  R.  Co. 
V.  Woods,  88  Ala.,  630 ;  Frasier  v.  Whalley,  2  Hem.  &  Miller,  10. 

Particular  comment,  however,  might  be  made  upon  two  of 
the  cases  just  cited.  That  of  Carson  v.  Iowa  City  Gaslight 
Company,  supra,  was  a  clear  case  where  the  sole  object  of 
the  litigation  and  of  the  purchase  of  the  stock  was  to  pre- 
vent another  company  from  carrying  out  an  illegal  contract 
made  by  it.  The  Iowa  City  Gaslight  Company  had  no  right  to 
enter  into  a  certain  contract  with  Iowa  City  for  the  purpose  of 
supplying  light.  The  plaintiff  in  the  action  was  a  member  of 
another  company  which  was  seeking  to  obtain  the  contract  with 
the  city  for  his  company.  Being  unable  to  do  so,  and  the  city 
having  made  the  contract  with  the  Iowa  City  Gaslight  Company 
in  contravention  of  law,  the  plaintiff  purchased  stock  in  the  Iowa 
City  Gaslight  Company  which  had  been  pledged  as  collateral, 
for  the  sole  purpose  of  .bringing  the  action  and  having  the  con- 
tract made  by  the  company  with  the  city  declared  illegal.  The 
court  held  that  the  motive  made  no  difference.  The  rule  is  well 
stated  in  Hodge  v.  Vmted  States  Steel  Corporation,  supra,  as 
follows : 
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''That  the  motive  of  a  complainant  in  prosecuting  an  equitable 
property  right  is  to  be  bought  off  is  not  a  reason  for  dismissing 
the  case  and  refusing  to  try  the  question  of  right.  Complainant 
is  entitled  to  have  the  question  of  such  alleged  equitable  right 
tried.  If  the  complainant's  rights  are  legal  as  well  as  equitable, 
the  court  of  equity  may  perhaps,  on  the  final  hearing  or  on  the 
application  for  preliminary  injunction,  consider  the  question 
of  motive  as  bearing  upon  the  rights  to  equitable  relief  or  re- 
mitting complainant  to  his  purely  legal  rights.  But  where  his 
property  rights  are  equitable  only  it  would  seem  to  be  clear  that 
whatever  his  motives  in  prosecuting  the  suit  may  be,  he  is 
not  only  entitled  to  have  his  case  heard  on  final  hearing,  but 
also  to  have  the  protection  of  preliminary  injunction,  if  his 
right  be  sufBciently  established  and  such  protection  is  abso- 
lutely necessary  for  the  protection  pendente  lite  of  the  equitable 
right." 

The  case  of  Rice  v.  Standard  OH  Company ,  134  N.  Y.,  174,  is 
another  striking  illustration  of  the  rule.  There  Rice  purchased 
a  certain  number  of  Standard  Oil  Trust  certificates  for  the  sole 
purpose  of  gaining  information  and  being  admitted  to  the 
meetings,  to  further  his  war  upon  the  Standard  Oil  Company 
which  he  had  prosecuted  for  so  many  years  as  an  independent 
oil  refiner.  The  court  disregarded  the  motive,  recognized  his 
legal  right  to  have  the  stock  transferred  on  the  books  of  the  de- 
fendant, and  so  ordered. 

Applicability  op  Equity  Rule  94. 

It  is  urged  by  counsel  for  the  defendant  that  Equity  Rule  94 
promulgated  by  the  Supreme  Court  of  the  United  States  is  not 
a^one  a  rule  of  practice,  but  that  it  has  been  declared  to  embrace 
sound  substantive  equitable  principles  applicable  to  suits  by 
stockholders  against  a  corporation,  and  that  it  shall  be  applied 
in  state  courts  as  well  as  in  federal  courts  upon  that  theory. 

The  purpose  of  Equity  Rule  94  is  well  explained  by  the  Su- 
preme Court  of  the  United  States  in  Venner  v.  Great  Northern 
Railway  Company,  209  U.  S.,  page  33.  The  rule  requires  in 
substance  that  stockholders  who  institute  actions  in  the  federal 
courts  against  corporations  shall  state  the  time  when  they  se- 
cured their  stock  so  as  to  disclose  whether  or  not  the  stock  was 
procured  before  or  after  the  occurrences  of  the  acts  complained 
of  in  the  action.     Equity  Rule  94  reads  as  follows : 
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"Every  bill  brought  by  one  or  more  stockholders  in  a  corpora- 
tion against  the  corporation  and  other  parties,  founded  on  rights 
which  may  be  properly  asserted  by  the  corporation,  must  be 
verified  by  oath,  and  must  contain  an  allegation  that  the  plaint- 
iff was  a  shareholder  at  the  time  of  the  transaction  of  which  he 
complains,  or  that  his  share  had  devolved  upon  him  since  by 
operation  of  law ;  and  that  the  suit  is  not  a  collusive  one  to  con- 
fer upon  a  court  of  the  United  States  jurisdiction  of  an  action 
of  which  it  would  not  otherwise  have  cognizance.  It  must  also 
set  forth  with  particularity  the  efforts  of  the  plaintiff  to  secure 
such  action  as  he  desires  on  the  part  of  the  managing  directoi*s 
or  trustees,  and,  if  necessary,  of  the  stockholders,  and  the  causes 
of  his  failure  to  obtain  such  action." 

In  Venner  v.  Great  Northern  Railway  Company,  supra,  l\Ir. 
Justice  Moody  says: 

'*The  rule  simply  expresses  the  principles  which  this  court, 
after  a  review  of  the  authorities,  had  declared  in  Hawes  v.  Oak- 
land, 104  United  States,  450,  to  be  applicable  in  the  decision  of 
a  stockholder's  suit  of  the  kind  now  under  consideration.  Neither 
the  rule  nor  the  decision  from  which  it  was  derived  deals  with 
the  question  of  the  jurisdiction  of  the  courts,  but  only  prescribes 
the  manner  in  which  the  jurisdiction  shall  be  exercised.  If  a 
controversy  of  this  general  nature  is  brought  in  the  circuit 
court  and  the  necessary  diversity  of  citizenship  exists,  but  upon 
the  pleadings  or  the  proofs  it  appears  that  the  principal  has 
not  shown  a  case  within  the  decision  in  Hawes  v.  Oakland,  or  the 
rule  of  court  declaratory  of  that  decision,  the  bill  should  be  dis- 
missed for  want  of  equity  and  not  for  want  of  jurisdiction." 

It  is  apparent  that  the  purpose  of  the  rule  was  to  require 
the  stockholder  instituting  the  action  in  the  federal  court  to 
disclose  in  the  petition  facts  which  on  their  face  would  entitle 
him  to  equitable  intervention.  And  it  is  believed  from  the  state- 
ment above  made  by  the  Supreme  Court  of  the  United  States 
that  the  rule  embraces  a  sound  legal  principle  and  not  alone  a 
rule  of  practice. 

There  has  been  evident  confusion  in  the  state  courts  as  to  the 
true  interpretation  of  this  rule  and  of  its  applicability  in  state 
practice.  By  some  state  courts  it  is  considered  a  rule  of  prac- 
tice in  federal  courts  alone,  and  not  therefore  in  any  wise  appli- 
cable to  cases  in  state  courts  as  a  rule  of  practice.    Nor  do  the 
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state  courts  interpret  it  as  an  annunciation  of  a  principle  of  law 
necessarily  applicable  to  actions  in  state  courts.  Even  the  lower 
federal  courts  have  experienced  some  diflSculty  in  operating  un- 
der this  rule  because  they  have  held  it  not  to  apply  to  cases  re- 
moved to  the  federal  courts,  which  shows  that  those  courts  have 
viewed  it  more  as  a  rule  of  practice.  Edwards  v.  Mercantile 
Trust  Co.,  124  Fed.,  381 ;  Elkins  v.  Chicago,  119  Fed.,  957 ;  Tay- 
lor V.  Z>.  N.  &  Co.,  112  Fed.,  449. 

But  it  is  considered  that  the  rule  applies  only  to  suits  by  a 
stockholder  to  enforce  a  right  of  the  corporation,  and  not  to 
suits  to  enforce  individual  rights  of  the  stockholder,  such  as  a 
suit  for  rescission  of  a  contract  of  subscription  to  shares  on  the 
ground  of  fraud,  or  to  suits  for  dissolution  and  winding  up  of 
the  corporation.    Machen  Corporations,  Section  1170. 

It  will  be  noticed  that  Dissette  v.  Lawrence  Pub.  Co.,  9  C.C. 
(N.S.),  118,  120,  seems  to  regard  it  rather  as  a  rule  of  practice. 
The  court  calls  attention  in  that  case  to  the  decision  of  Moore  v. 
8.  V.  Mining  Co.,  104  N.  C,  534,  wherein  it  was  held  that  the 
rule  had  no  application  to  federal  courts. 

It  would  seem  to  have  been  demonstrated  in  the  previous  dis- 
cussion as  to  the  capacity  in  which  the  plaintiffs  in  this  action 
have  acted  in  instituting  it,  is  sufficient  to  make  any  considera- 
tion or  further  discussion  of  this  subject  of  any  consequence. 
While  the  petition  in  this  case  has  alleged  at  great  length  many 
acts  and  conduct  on  the  part  of  the  defendant  company,  its 
officers  and  agents,  covering  periods  of  time  long  antedating  the 
ownership  of  the  stock  on  the  part  of  the  defendants,  as  before 
pointed  out  it  is  only  incidental  and  made  for  the  purpose  of  lead- 
ing up  to  the  acts  that  are  now  complained  of.  The  conclusion, 
however,  on  this  point  is  that  on  the  present  submission,  the 
plaintiffs  have  the  right  to  maintain  this  action,  to  contest  the 
alleged  irregularities,  because  this  action  is  held  to  be  one  not 
brought  by  the  plaintiffs  in  their  representative  capacity,  but  in 
their  individual  capacity  as  stockholders  standing  on  their  strict 
legal  property  rights. 

The  remaining  questions  will  therefore  now  be  considered. 


1 
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Second:    Legality  op  the  Ownership  of  the  Common  Stock 
OP  THE  Dependant  Company  by  the  Chesapeake  & 

Ohio  Railway  Company. 

This  seems  to  be  the  logical  order  of  consideration^  by  reason 
of  the  claim  that  the  officers  of  the  Chesapeake  &  Ohio  Railway 
Company  now  constitute  a  majority  of  the  directors  and  officers 
of  the  defendant  company,  who  are  charged  with  conspiring  to 
retire  the  preferred  stock  as  a  means  towards  the  end  of  secur- 
ing the  control  of  the  company,  with  a  view  of  committing  it  to 
a  monopolistic  scheme  and  conspiracy.  The  soundness  of 
such  contention  may  have  much  bearing  upon  the  legal  propriety 
of  the  retirement  of  the  preferred  stock.  This  inquiry  is  made 
with  the  fundamental  principle  of  corporate  law  in  mind  that, 
except  for  certain  express  purposes  usually  sanctioned^ or  pre- 
scribed by  legislative  provision,  it  is  contrary  to  public  policy 
for  one  corporation  to  acquire  and  own  a  majority  of  the  stock 
of  another  corporation,  and  thereby  directly  or  indirectly  take 
possession  of  and  manage  the  business  of  such  corporation. 
The  theory  is  that  the  corporation  so  taking  control  of  another 
corporation  and  assuming  to  manage  its  aflfairs^  even  indirectly, 
as  it  would  seem  that  the  Chesapeake  &  Ohio  is  doing  in  this 
ease,  engages  in  a  business  other  than  that  authorized  by  its 
charter,  and  such  transaction  is  opposed  to  public  policy  and  void 
under  the  circumstances  either  prohibited  by  positive  law,  or 
contrary  to  the  general  policy  of  the  state,  as  contained  in  the 
adjudications  by  the  courts. 

A  foreign  corporation  qualifying  itself  to  engage  in  business 
in  this  state  subjects  itself  to  the  positive  enactments  of  the 
state,  and  must  conform  its  acts  to  the  general  spirit  and  policy 
of  our  law.  It  yields  or  rather  waives  the  powers  and  privileges 
granted  it  by  the  charter  rights  of  the  state  of  its  creation,  and 
agrees  to  conform  its  acts  to  our  law. 

The  policy  of  our  law  extends  not  alone  to  domestic  corpora- 
tions, but  embraces  foreign  as  well.  It  is  for  the  courts  of  this 
state  to  determine  the  rights  of  foreign  corporations,  looking  to 
their  charter  rights,  to  our  law  and  policy,  and  its  applicability 
to  foreign  corporations. 
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The  same  exercise  of  control  can  be  made  by  this  state  over 
acts  of  foreign  corporations  as  of  domestic  corporations.  If, 
for  example^  a  Virginia  corporation  can  legally  do  what  is 
prohibited  of  an  Ohio  corporation,  then  the  foreign  corporatism 
is  allowed  to  transact  business  in  Ohio  on  conditions  more  favor- 
able than  those  prescribed  for  its  domestic  corporations.  This 
is  forbidden.  Coler  v.  Tacama  Ry.,  65  N.  J.  Eq.,  347;  103 
American  St.,  786. 

There  are  prescribed  limitations  as  to  the  ownership  of  stock 
by  one  Ohio  railroad  corporation  in  another  railroad  corporation. 
When  such  railroad  corporation  acquires  stock  in  another  rail- 
road corporation  within  the  limitation  of  the  statutes  author- 
izing it,  then  such  ownership  may  be  considered  a  perfect  or 
legal  one ;  but  when  such  ownership  is  beyond  the  limitaticms  of 
our  laws  and  policy,  then  it  does  not  partake  of  the  fullness  of 
perfect  ownership;  it  is  in  law  an  imperfect  ownership  confer- 
ring the  right  of  enjoyment  and  disposition  of  the  property  only 
when  that  can  be  done  without  injury  to  the  rights  of  others. 
It  may  collect  dividends  and  dispose  of  them,  yet  it  does  not 
have  any  power  to  vote  the  stock  at  elections  of  ofScers  or  to  in 
any  wise  govern  and  manage  the  affairs  of  the  corporation. 
State  V.  Newman,  51  L.  A.  N.,  838 ;  72  American  St.,  457. 

It  has  been  held  that  as  the  holding  of  stock  by  one  corporation 
in  another  naturally  tends  to  create,  or  at  least  to  aid  and  en- 
courage  monopolies,  it  is  not  sustainable  under  any  circumstances 
when  it  appears  that  the  acquisition  of  such  stock  is  for  the 
purpose  of  obtaining  the  control  of  another  corporation  and  there- 
by enabling  a  single  corporation  to  possess  and  exercise  the 
franchises  and  control  the  business  operations  of  the  two  or 
more  corporations.    Hotel  Co.  v.  Schram,  36  Amer.  St.,  134. 

The  doctrine  of  these  cases,  however,  did  not  concern  rail- 
roads. But  this  rule,  unless  specifically  provided  otherwise  by 
statute,  would  seem  to  apply  to  railroad  corporations  in  matters 
beyond  the  limitations  of  statutory  provisions  covering  certain 
specified  things.  As  already  stated,  it  would  apply  to  foreign 
as  well  as  domestic  corporations.  The  rule  of  comity  obtaining 
between  the  states  of  the  Union  goes  no  further  than  to  permit 


NISI  PBIUS  REPORTS— NEW  SERIES.  m 

1910.]  Manington  et  al  v.  Railway  Co. 

a  foreign  corporation  to  exercise  in  a  foreign  state  the  general 
powers  conferred  by  its  own  charter,  only  when  the  powers 
sought  to  be  exercised  are  ''either  in  the  direct  enactments  of 
the  latter  state  (foreign  state)  or  by  its  public  policy  to  be  de- 
duced from  the  general  course  of  its  legislation  or  from  the 
settled  adjudications  of  its  highest  court."  Christian  Union  v. 
Yount,  101  U.  S.,  352 ;  Clark  v.  Railroad,  50  Fed.,  538 ;  Floyd  v. 
Loan  Co,,  49  W.  Va.,  327 ;  Harding  v.  Olticose  Co.,  182  111.,  551 
(74  Amer.  St.,  189) ;  Dunbar  v.  Tel  Co.,  224  111.,  9. 

Public  policy  in  general  is  found  expressed  in  this  state  in 
Railway  Co.  v.  Iron  Co,,  supra,  and  in  Sections  8683,  8806,  8807 
and  8808  of  our  General  C!ode. 

It  has  been  specifically  provided  by  statute  that  this  broad 
condemnation  of  the  purchase  of  stock  by  one  corporation  in  an- 
other is  modified  in  the  respects  contained  in  the  Gteneral  Code, 
Section  8683  and  those  above  mentioned.  The  applieability  of 
Seotion  8683  to  the  present  transaction  will  not  now  be  discussed. 

A  consideration  of  the  numerous  decisions  in  the  country,  con- 
demnatory of  the  purchase  by  one  corporation  of  the  stock  of 
another,  especially  concerning  railroads,  tends  to  elucidate  and 
explain  the  policy  of  this  state  as  it  is  embodied  in  our  code 
touching  these  acts  by  railroad  companies.  Any  extended  re- 
view of  the  decisions  is  unnecessary  because  it  is  axiomatic  and 
familiar  to  all.  The  purchase  of  stock  in  any  other  railroad  with 
intent  to  use  the  power  thus  acquired  to  secure  an  interest  in 
the  management,  either  for  good  or  evil,  is  contrary  to  the  pub- 
lic policy  of  our  commonwealths  and  nation  which  is  to  secure 
a  reasonable  competition  between  the  roads  for  public  patronage. 

RaUroad  Co,  v.  Collins,  40  Ga.,  582 : 

**The  policy  of  the  law  is  based  not  alone  on  the  charge  to  the 
public  weal,  but  also  upon  the  theory  that  the  purchase  of  stock 
by  one  railroad  in  another  may  be  used  in  controlling  the  latter 
by  the  election  of  directors  and  officers  from  its  own  board  of 
directors,  resulting  in  oppression  and  fraud  in  the  manage- 
ment of  the  latter,  diminishing  its  profits  and  enriching  the 
former." 

Railroad  Co.  v.  Woods,  88  Ala.,  630 : 
**If  the  intent  and  purpose  of  securing  the  control  and  man- 
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agement  of  one  corporation  by  another  by  a  purchase  of  stock 
is  to  defeat  or  lessen  competition  in  the  business  of  the  two  cor- 
porations, or  if  it  is  designed  and  will  tend  to  create  monopoly 
or  general  restrictions  in  trade  and  commerce,  a  court  of  equity 
at  the  suit  of  minority  stockholders  will  restrain  the  purchasing 
corporation  from  owning  the  majority  of  the  stock,  and  from  the 
use  of  it  in  the  management  of  the  affairs  of  the  other  corporation 
and  in  the  election  of  oflScers." 

George  v.  Railroad  Co.,  101  Ala.,  607: 

**The  intent  and  purpose  of  those  who  are  seeking  to  accom- 
plish such  condemned  objects  as  has  so  often  been  observed  by 
the  courts,  is  not  determined  by  what  they  say,  but  by  the  nat- 
ural tendency  and  effect  thereof.  The  highest  authority,  and  the 
truest  expression  of  this  idea  is  embodied  in  Perseal  v.  Great 
Northern  Railway  Co.,  101  U  .S.,  646." 

Among  the  wholesome  things  stated  by  the  learned  court  in 
that  case  put  tersely,  is  the  following: 

** Whether  the  consolidation  of.  competing  lines  will  neces- 
sarily result  in  the  increase  of  rates  and  in  detriment  to  the 
public,  it  certainly  puts  it  in  the  power  of  the  consolidating  cor- 
porations to  give  it  that  effect;  or  puts  the  public  at  the  mercy 
of  the  corporation. 

**  While  the  single  management  may  reduce  expenses,  the  logi- 
cal effect  of  all  monopolies  is  an  increase  in  price. 

**  Recognizing  that  railways  become  necessarily  monopolists, 
yet  the  general  sentiment  declares  that  such  monopolies  be  lim- 
ited to  the  necessity  of  the  c^se." 

Sections  8683,  8806,  8807  and  8808,  Declaratory  in  Statutory 
Form  op  the  Public  Policy  op  the  State. 

Keeping  in  mind  the  settled  general  policies  of  the  law  as 
herein  outlined  other  .than  that  resting  on  statute,  we  will  now 
consider  the  public  policy  of  the  state  concerning  the  acquisi- 
tion by  one  railroad  of  the  controlling  interest  in  another,  as 
found  in  the  statutes  and  decisions  of  our  courts.  First  will  be 
considered  Section  8806.  The  applicability  of  8683  to  this 
transaction  will  not  be  considered  until  8806  is  disposed  of.  By 
the  provisions  of  8806  one  railroad  company  "may  aid  another 
in  the  construction  of  its  road  by  means  of  subscription  to  its 
capital  stock,  or  otherwise,  for  the  purpose  of  forming  a  connec- 
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tion  of  the  roads  of  the  companies,  if  the  road  of  the  company 
so  aided  will  not  when  constructed  form  a  competing  line." 

It  can  not  be  claimed  that  the  Chesapeake  &  Ohio  Railway  Com- 
pany may  legally  purchase  the  stock  of  the  Hocking  Valley 
Railway  Company  under  this  provision.  The  limitation  of  the 
aid  by  one  railroad  to  another  is  in  the  construction  of  its  road, 
and  for  the  purpose  of  forming  a  connection  of  the  roads  of  the 
companies.  The  other  limitation  is  that  the  road  so  aided  must 
not,  when  constructed,  form  a  competing  line.  If  it  is  not  with- 
in the  letter  of  this  section,  is  the  purchase  of  stock  within  the 
spirit  thereof  t 

The  avowed  purpose  of  the  Chesapeake  &  Ohio  Railway  in  the 
purchase  of  the  stock  of  the  Hocking  Valley  is  to  use  the  de- 
fendant's line  to  form  a  continuous  trunk  line  from  the  const  to 
the  Great  Lakes.  For  whose  benefit  it  may  be  inquired  f  Is  the 
Chesapeake  &  Ohio  Railway  Company  making  this  purchase 
of  the  stock  of  the  Hocking  Valley  for  the  benefit  of  the  Hock- 
ing Valley  road  and  its  stockholders,  or  is  it  made  for  the  bene- 
fit of  the  Chesapeake  &  Ohio  Railway  Company  itself.  The 
answer  seems  do  be  that  the  acts  of  the  Chesapeake  &  Ohio  Rail- 
way Company  as  disclosed  in  this  case  indicates  that  it  is  for  the 
benefit  of  the  Chesapeake  &  Ohio  Railway  Company  itself.  It 
is  admitted  that  it  has  long  desired  this  through  line  convenience. 
It  is  not  controverted  that  it  was  one  of  the  members  of  the 
Trunk  Line  Syndicate  which  for  a  long  period  of  time  we  may 
safely  say  controlled  the  general  policy  and  affairs  of  the  Hock- 
ing Valley  prior  to  the  circuit  court  decree.  It  no  doubt  en- 
joyed about  the  same  facilities  under  that  arrangement  as  it  will 
under  the  proposed  new  arrangement,  without  as  much  expendi- 
ture as  it  claims  to  have  made  now  in  the  purchase  of  the  stock 
of  the  defendant.  But  the  right  to  make  such  arrangement  for 
the  purpose  of  forming  a  connection  of  the  roads  by  the  pur- 
chase of  stock  is  limited  to  the  construction  of  a  road  which 
must  not  be  a  competing  line.  It  seems  clear  that  the  only 
legitimate  way,  if  ait  all,  in  which  the  Chesapeake  &  Ohio  Rail- 
way may  accomplish  its  desires  to  use  the  Hocking  Valley  for 
the  purpose  of  a  through  trunk  line,  is  by  virtue  of  the  provi- 
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sions  of  Section  8808,  provided^  however,  that  its  connection 
with  the  Kanawha  &  Michigan  is  proper  and  legal. 

Under  the  section  last  mentioned  ''two  or  more  companies 
whose  lines  are  connecting  and  not  competing  may  enter  into  an 
arrangement  for  their  common  benefit  consistent  with  and  cal- 
culated to  promote  the  objects  for  which  they  were  created." 

But  it  is  doubtful  whether  even  this  statute  would  cover  their 
desires  and  purposes.  The  Hocking  Valley  and  the  Chesapeake 
&  Ohio  are  not  in  reality  connected  lines.  The  line  of  the 
Kanawha  &  Michigan  Railway  intervenes  between  the  lines  of 
the  Hocking  Valley  and  the  Toledo  &  Ohio  CenAral  Railway 
Companies.  The  nearest  approach  that  the  Hocking  Valley  and 
Chesapeake  &  Ohio  Railway  become  to  being  connected  lines,  as 
appears  from  the  evidence,  is  shown  by  the  arrangement  which 
the  Chesapeake  &  Ohio  Railway  Company  and  the  Lake  Shore 
have  made  for  the  dismemberment  of  the  former  illegal  alliance 
of  the  Hocking  Valley,  for  the  joint  use  of  the  Kanawha  &  Michi- 
gan Railway  Company  for  connecting  purposes  for  these  two 
roads  in  the  very  convenient  plan  which  they  have  made  for 
.  Hocking  Valley  and  the  Toledo  &  Ohio  Central  Railway. 

In  order  to  justify  a  court  of  equity  in  looking  with  favor 
upon  the  plan  outlined  in  the  evidence  in  this  case  for  the  joint 
operation  of  the  Chesapeake  &  Ohio  and  the  Lake  Shore  road, 
it  would  be  necessary  to  ignore  the  corporate  entity  of  the 
Kanawha  &  Michigan  Railway  as  an  independent  corporation, 
and  consider  the  ownership  as  evidenced  by  the  ownership  of  the 
stock  in  the  Kanawha  &  Michigan  by  the  Chesapeake  &  Ohio 
and  the  Lake  Shore  roads,  which  can  not  be  done. 

Looking  «to  the  unfortunately  situated  Kanawha  &  Michigan  in 
ihe  light  of  being  a  part  of  the  Chesapeake  &  Ohio  Railway  for 
the  purpose  of  determining  whether  the  Chesapeake  &  Ohio 
Railway  is  a  connecting  line  with  the  Hocking  Valley,  the  conclu- 
sion must  be  that  the  joint  ownership  of  the  stock  of  the  Kana- 
wha &  Michigan  by  the  Chesapeake  &  Ohio  Railway  and  the 
Lake  Shore  is  just  as  inimical  to  the  fundamentals  of  the  law, 
other  than  statutory  which  has  been  here  stated,  as  is  the  owner- 
ship of  the  stock  of  the  Hocking  Valley  by  the  Chesapeake  & 
Ohio  Railway. 
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It  may  be  remarked,  in  passing,  that  the  claims  made  in  the 
presentation  of  this  case  as  to  the  use  and  abuse  of  the  Kanawha 
&  Michigan  Railway  Company  (if  it  be  controlled)  as  to  its 
being  made  a  dumping  road  in  the  matter  of  equipment,  is  an  il- 
lustration of  what  might  be  the  result  if  the  Hocking  Valleys 
is  to  be  used  by  the  Chesapeake  &  Ohio  Railway  as  a  part  of  its 
through  line,  which  of  course  would  inure  to  the  great  detri- 
ment of  the  stockholders.  Of  course  if  a  railroad  company  may 
bodily  own  another  railroad  company  by  buying  up  all  or 
nearly  all  of  its  capital  stock,  there  are  no  stockholders  to  con- 
sider. But  the  policy  of  the  law  has  always  been  that  a  railroad 
company  can  never  own  another  r€dlroad  unless  it  purchases  the 
property  and  assets  in  a  straightforward  way  and  in  the  man- 
ner  prescribed  by  law.  What  it  can  not  do  directly  certainly 
can  not  be  done  indirectly.  The  law  will  not  countenance  such 
things. 

The  conclusion  is  that  there  is  no  authority  under  either  Sec- 
tions 8806  or  8808  authorizing  the  Chesapeake  &  Ohio  Railway 
to  purchase  and  own  the  majority  or  any  part  of  the  Hocking 
Valley  Railway  stock. 

Applicabimty  op  Section  8683  to  this  Transaction. 

It  was  urged  in  argument,  and  an  .additional  brief  has  been 
furnished  since  by  counsel  for  the  defendant,  that  the  provisions 
of  Section  8683  apply  and  authorize  the  Chesapeake  &  Ohio 
Railway  Company  to  purchase  the  stock  of  the  Hocking  Valley. 
There  has  not  been  any  discussion  either  in  argument  or  in  the 
briefs  to  any  great  extent  upon  this  proposition.  Section  8683 
provides : 

**A  private  corporation  also  may  purchase  or  otherwise  ac- 
quire, and  hold  shares  of  stock  in  other  kindred  but  not  compe- 
ting corporations,  domestic  or  foreign.  This  shall  not  author- 
ize the  formation  of  a  trust  or  combination  for  the  purpose  of 
restricting  trade  or  competition.'* 

It  is  claimed  by  counsel  for  the  defendant  that  Title  9  of  the 
new  General  Code  deals  exclusively  with  private  corporations, 
and  expressly  states  in  the  title  that  the  subject  of  private  cor- 
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porations  includes  not  only  corporations  organized  for  general 
purposes  but  also  railroad  corporations,  and  therefore  clearly 
indicates  an  intention  upon  the  part  of  the  Legislature  to  make 
the  section  of  the  code  in  question  applicable  to  railways  as  weJI 
as  other  corporations.  The  court  is  unable  to  verify  this  claim 
of  counsel.  All  that  appears  on  page  1825  in  the  title  is  **  subdi- 
vision 1;  railroads."  Division  1  of  the  general  title  of  pri- 
vate corporations  embraces  chapter  one  which  relates  to  organi- 
zation and  powers  of  private  corporations.  Division  2  embraces 
public  service  corporations,  and  under  this  appears  subdivision 
1,  '* railroads.'' 

In  the  previous  Bates  Revised  Statutes,  being  title  2,  Corpora- 
tions, chapter  1,  entitled  *' Creation  of  corporations  and  general 
provisions,''  contains  Section  3256  which  is  now  Section  8683. 
Following  chapter  1  under  title  2,  Corporations,  is  found  chap- 
ter 2,  *' Railroad  companies";  and  in  this  chapter  are  found 
all  special  provisions  conferring  special  powers  upon  railroad 
corporations  as  a  class.  In  order  to  determine  the  applicability 
of  8683,  formerly  3256,  it  will  be  necessary  to  consider  the  rela- 
tive history  of  these  two  sections,  how  and  when  they  came  into 
existence  and  the  purpose  for  which  they  w^ere  enacted.  Section 
8683,  formerly  3256,  first  appeared  in  the  Revised  Statutes  of 
1880  and  provided  merely  that: 

**A  corporation  may  borrow  money  not  exceeding  the  amount 
of  its  capital  stock,  and  issue  its  notes  or  coupons  or  registered 
bonds  therefor,  bearing  any  rate  of  interest  authorized  by  law, 
and  may  secure  the  payment  of  the  same  by  a  mortgage  on  its 
real  or  personal  property  or  both." 

The  next  amendment  of  this  section  was  made  April  15,  1902 
(95  0.  L.,  151).  The  only  change  there  was,  the  omission  of 
the  words  '* authorized  by  its  articles  of  incorporation." 

At  the  same  session  of  the  Legislature,  95  0.  L.,  390,  the  same 
section  was  amended  by  the  addition  of  what  is  now  8683,  to- wit: 
**and  a  private  corporation  may  purchase  or  otherwise  acquire 
and  hold  shares  of  stock  in  another  kindred,  but  not  competing 
private  corporation,  whether  domestic  or  foreign,  but  this  shall 
not  authorize  the  formation  of  any  trust  or  combination  for 
the  purpose  of  restraining  trade  or  competition." 
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Therefore,  the  present  section  was  brought  into  our  statutory 
law  May  6th,  1902.  Section  8806,  formerly  Section  3300,  had 
its  inception  in  Swan  &  Critchfield,  281,  and  read  as  follows: 

**And  railroad  company  heretofore  or  hereafter  incorporated 
may  at  any  time  by  means  of  subscription  to  the  capital  stock 
of  any  other  company,  or  otherwise  aid  such  company  in  the  con- 
struction of  its  railroad  for  the  purpose  of  forming  a  connec- 
tion of  said  last  mentioned  road  with  the  road  owned  by  the 
company  furnishing  said  aid." 

This  section  of  the  statute  as  it  there  appeared  contained  the 
other  provisions,  which  are  now  a  part  of  Section  8806,  8807  and 
8808.  The  portion  just  quoted  from  Swan  &  Critchfield  re- 
mained unchanged  except  in  70  O.  L.,  129,  the  addition  was 
made,  **  where  the  road  of  the  company  so  to  be  aided  does  not 
form  a  competing  line."  This  provision  then  came  into  our 
law  April  15th,  1873,  that  is,  the  principle  that  there  shall  be  no 
aid  by  one  road  to  another  where  the  road  aided  will  be  a 
competing  line. 

There  was  no  change  made,  in  Section  3300  in  the  amendment 
in  79  0.  L.,  35,  so  far  as  concerns  the  portion  of  the  statute  now 
involved. 

It,  therefore,  follows  that  this  special  limited  power  for  a 
particular  purpose  thus  granted  to  railroad  corporations  was  a 
part  of  the  statutory  law  of  the  state  many  years  before  the 
provision  in  8683  became  a  part  of  our  law. 

It  becomes,  therefore,  a  matter  of  legal  statutory  construction 
in  order  to  determine  the  applicability  of  8683  to  the  present 
transaction. 

The  rule  is  stated  in  Allen  v.  Russel,  39  0.  S.,  336-337,  that  : 

**  Where  all  the  general  statutes  of  a  state,  or  all  on  a  particu- 
lar subject  are  revised  and  consolidated  there  is  a  strong  pre- 
sumption that  the  same  construction  which  the  statute  received, 
or  if  their  interpretation  has  been  called  for,  would  certainly 
have  received,  before  revision  and  consolidation  should  be  applied 
to  the  enactment  in  its  revised  and  consolidated  form,  although 
the  language  may  have  been  changed." 

Though  there  may  not  be  much  occasion  for  the  applicability 
of  this  rule  to  the  present  question,  the  quotation  is  furnished  by 
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reason  of  the  claim  made  by  counsel  as  to  the  purport  of  the 
title  of  Chapter  9  in  the  new  General  Code.  The  appUcation  of 
old  Section  3300  (new  Section  8683),  to  the  present  transaction 
is,  therefore,  a  matter  of  judicial  construction.  And  the  rule 
"governing  the  same  is  clear  and  well  established. 

The  general  subject  covered  in  Section  8683  is  the  subscrip- 
tion of  stock  by  one  corporation  in  that  of  another.  And  no 
special  mention  or  provision  is  made  therein  concerning  rail- 
roads. This  general  provision  came  into  our  law  in  1873. 
Long  prior  to  that  period  there  had  been  a  fundamental  rule 
established  by  the  statute  that  railroad  corporations  could  sub- 
scribe for  the  stock  in  any  other  railroad  company  whenever 
such  other  railroad  company  was  engaged  in  the  construction 
of  a  line.  The  conditions  and  limitations  upon  which  such  sub- 
scription were  that  it  was  to  be  a  connecting  line  and  not  in  any 
sense  a  competing  line.  To  allow  8683  to  apply  to  railroad  com- 
panies would  authorize  one  railroad  corporation  to  reach  out 
away  beyond  its  territory  and  purchase  stock  in  any  other  rail- 
road which  was  not  competing,  and  thus  evade  the  limitations 
that  are  prescribed  in  the  special  powers  that  are  granted  to  rail- 
road corporations. 

The  rule  of  statutory  construction  is  found  expressed  in  a  num- 
ber of  Ohio  cases.  In  Fostic  v.  Village,  etc.,  14  0.  S.,  472,  it  is 
held  that: 

'*It  is  an  established  rule  in  the  construction  of  statutes  that 
a  subsequent  statute  treating  a  subject  in  general  terms,  and  not 
expressly  contradicting  the  provisions  of  a  prior  act  shall  not 
be  considered  as  intended  to  affect  more  particularly  the  posi- 
tive provisions  of  the  entire  act,  unless  it  be  absolutely  necessary 
to  do  so,  in  order  to  give  its  words  any  meaning.*' 

Sedgwick  on  Statutory  Law,  states  at  page  123 : 

**In  regard  to  the  mode  in  which  laws  may  be  repealed  by 
subsequent  legislation  it  is  laid  down  as  a  rule  that  the  general 
statute  without  negative  words  will  not  repeal  the  particular 
provisions  of  a  former  one  unless  the  two  acts  are  irreconcilable 
and  consistent.  The  reason  and  philosophy  of  the  rule  is  that 
when  the  mind  of  the  legislator  has  been  turned  to  the  details 
of  a  subject  and  he  has  acted  upon  it,  a  subsequent  statute  in 
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general  terms^  or  treating  a  subject  in  a  general  manner,  and 
not  expressly  contradicting  the  original  act,  shall  not  be  con- 
sidered as  intended  to  affect  the  more  particular  or  positive  pro- 
visions unless  it  is  absolutely  necessary  to  give  the  latter  act 
such  a  construction  in  order  that  its  words  shall  have  any  mean- 
ing at  all." 

In  Cincinnati  v.  Holmes,  56  O.  S.,  104,  on  page  114,  it  is  stated : 

**It  is  a  rule  constantly  observed  in  the  construction  of  stat- 
utes that  where  the  general  provisions  of  a  statute  conflict  with 
the  more  specific  provisions  of  another  or  are  incompatible  with 
its  provision£{,  the  latter  is  to  be  read  as  an  exception  to  the 
former." 

In  Thomas  v.  Evans,  73  O.  S.,  140,  it  is  stated  in  the  syllabus: 

"Where  the  general  provisions  of  a  statute  are  found  to  be 
in  conflict  with  the  express  provisions  of  a  later  act  relating  to  a 
particular  subject,  the  later  act  will  govern,  although  the  words 
of  the  earlier  general  act  standing  alone  will  be  broad  enough 
to  include  the  subject  to  which  the  more  particular  provi- 
sions relate." 

In  the  case  at  hand,  the  general  provision  was  brought  into 
the  law  long  after  the  special  provision  relating  to  railroads  had 
been  part  of  the  statutory  law,  which  it  would  seem,  makes  the 
case  all  the  more  strong. 

It  seems,  therefore,  that  the  holding  is  justified  that  Section 
8683  does  not  apply.  But,  even  if  it  should  be  construed  to 
authorize  one  railroad  company  to  purchase  the  stock  in  an- 
other railroad  corporation  under  its  terms  as  applied  to  the 
facts  of  the  case  in  hand,  the  inevitable  conclusion  must  be  that 
the  Chesapeake  &  Ohio  Railway  Company  still  may  not  have 
the  legal  right  to  purchase  the  stock  of  the  Hocking  Valley  to 
the  extent  shown  in  this  case.  And  this  presents  the  question, 
therefore,  whether  or  not  the  Chesapeake  &  Ohio  Railway  Com- 
pany and  the  Hocking  Valley  are  to  be  regarded  as  competing 
lines. 

It  has  been  stated  in  argument,  the  reason  or  urgent  necessity 
for  the  Chesapeake  &  Ohio  obtaining  control  of  the  Hocking 
Valley  is  in  order  to  secure  a  through  direct  line  from  the  sea  to 
the  great  lakes.    It  is  stated  that  it  is  the  desire  to  make  of  the 
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Chesapeake.  &  Ohio,  the  Kanawha  &  Michigan  Railway,  and  the 
Hocking  Valley  Railway  a  great  trunk  line.  It  has  been  stated 
by  counsel  for  the  defendant  that  heretofore  the  freight  of  the 
Chesapeake  &  Ohio  destined  to  points  on  the  lakes  had  to  be 
carried  over  its  lines  from  the  coast  to  the  city  of  Cincinnati, 
and  from  there  to  Toledo,  which  makes  a  much  longer  haul.  It 
would  seem  that  this  alone  justifies  the  implication  that  there 
was  some  natural  competition  between  the  Hocking  Valley  and 
the  Chesapeake  &  Ohio.  The  Chesapeake  &  Ohio  could  have 
routed  freight  destined  for  Toledo  over  its  own  line  and  that  of 
the  Hocking  Valley,  and  the  Hocking  Valley  then  would  have 
been  a  road  which  drew  from  the  same  territory  as  did  the  Chesa- 
peake &  Ohio. 

But  the  strongest  reason  that  may  be  advanced  supporting  the 
view  that  the  Chesapeake  &  Ohio  Railroad  is  to  be  regarded  as 
a  competing  line  is  the  view  that  between  the  Chesapeake  &  Ohio 
and  the  Hocking  Valley  is  an  insurmountable  barrier  in  the 
road  of  the  Kanawha  &  Michigan  Railway,  which  has  been  held 
by  the  Circuit  Court  of  Franklin  County  to  be  a  competing  line 
with  the  Hocking  Valley.  In  seeking  to  apparently  comply  with 
the  decree  of  the  circuit  court,  the  arrangement  which  has  been 
made  between  two  of  the  trunk  lines  which  formerly  constituted 
the  Trunk  Line  Syndicate,  the  existence  of  which  is  clear  and  be- 
yond doubt,  is  that  the  Chesapeake  &  Ohio  and  the  Lake  Shore 
are  to  operate  jointly  the  Kanawha  &  Michigan  Railway  Com- 
pany. It  is  admitted  by  counsel  for  the  defendant  that  their 
scheme  to  make  the  Chesapeake  &  Ohio  a  trunk  line  from  the 
coast  to  the  great  lakes  embraces  the  joint  operation  of  the 
Kanawha  &  Michigan  Railway  Company  by  the  two  roads  men- 
tioned. 

It  is  urged  that  in  determining  whether  or  not  railroads  are 
parallel  and  competing  among  other  things  to  be  considered  is 
their  condition,  general  business,  markets  reached,  connections, 
relations  and  arrangements  with  other  railroads,  and  opportuni- 
ties to  compete ;  that  it  is  not  necessary  that  the  railroads  should 
touch  at  any  point  or  be  competitors  for  local  business  or  that 
they  should  have  any  special  title  to  or  arrangement  with  other 
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roads  over  which  they  reach  the  same  markets  in  order  to  make 
them  parallel  and  competing ;  that  it  is  sufScient  that  competition 
for  through  business  to  different  points  exists.  State  v.  Vander- 
bilt,  37  0.  S.,  590. 

Competing  lines  of  railway  having  the  same  general  direction 
and  therefore  likely  to  come  in  competition  with  each  other  may 
be  competing.  If  the  principal  business  of  two  lines  is  through 
traffic  to  the  same  points,  they  are  considered  competing.  R,  R. 
V.  Jarvis,  92  Fed.,  735,  741. 

**  Competition  between  railroads  may  exist  and  yet  their  lines 
not  run  parallel,  or  cross  each  other  at  some  point  on  their  route. 
R,  R.  Co,  V.  Rushing,  69  Tex.,  306. 

**  Railway  companies  by  reason  of  their  relations  with  the  con- 
trol or  management  of  other  lines  than  their  own  may  become 
within  the  meaning  of  the  law  competing  lines  though  the 
railways  owned  by  them  may  not  in  fact  connect.''  R.  R,  Co.  v. 
Texas,  75  Tex.,  434;  Pennsylvania  v.  Commonwealth,  3  Pa.  St., 
100;  7  Atlantic,  368. 

The  principles  of  these  authorities  apply  and  at  least  justify 
the  action  of  the  court  at  this  time  and  upon  the  showing  made 
to  apply  them  for  the  purpose  of  granting  the  temporary  relief 
asked,  so  that  the  question  of  the  competitive  character  of  the 
Chesapeake  &  Ohio  Railway  Company  may  be  inquired  into  more 
fully.  If  there  is  a  shadow  or  serious  doubt  about  the  right  of 
the  Chesapeake  &  Ohio  Railway  Company  to  own  the  stock  in 
question,  and  thereby  secure  virtual  control  of  the  Hocking  Val- 
ley, it  should  be  stayed  until  full  investigation  can  be  made. 

There  is  still  another  stronger  reason  for  denying  the  Chesa- 
peake &  Ohio  Railway  Company  the  right  or  privilege  of  own- 
ership in  the  stock  and  thereby  giving  it  full  control  over  the 
defendant  company.  In  view  of  all  of  the  authorities  and  in 
view  of  the  admitted  arrangements  that  have  been  made  between 
the  Lake  Shore  and  the  Chesapeake  &  Ohio  Railway  Companies 
with  reference  to  the  plan  of  operation  over  the  roads  that  have 
been  heretofore  involved  in  the  illegal  combination,  there 
seems  to  be  no  doubt  but  that  the  contemplated  action  will  re- 
sult in  a  monopoly  or  in  such  a  general  restraint  of  trade  as  will 
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warrant  relief  both  at  the  request  of  stockholders  and  at  the  re- 
quest of  the  state  as  well. 

Section  8683  Dobs  Not  Apply  Because  of  Section  8737. 

The  question  of  the  applicability  of  8683  was  considered  and 
the  history  of  the  statutory  law  relating  to  the  purchase  of  stock 
was  made  without  having  in  mind  Section  8737.  It  is  now  be- 
lieved that  Section  8737  conclusively  settles  the  whole  contro- 
versy. 8683  appears  in  the  chapter  relating  to  the  general 
powers  of  corporations.  8737  of  that  chapter  provides  as  fol- 
lows: 

''This  chapter  does  not  apply  when  special  provision  is  made 
in  subsequent  chapters  of  this  title,  but  the  special  provision 
shall  govern  unless  it  appear  that  the  provision  is  cumulative." 

As  hereinbefore  pointed  out,  there  are  special  provisions  pre- 
scribing a  special  rule  of  policy  as  applied  to  railroad  corpora- 
tions which  clearly  appear  to  deal  exclusively  with  redlroad  cor- 
porations. The  reasons  for  these  special  provisions  as  appli- 
cable to  railroad  corporations,  and  not  to  other  private  corpora- 
tions, are  readily  apparent. 

It  is  the  opinion  of  the  court  that  the  section  just  considered 
is  conclusive. 

Retirement  of  the  Fifteen  Million  Preferred  Stock. 

We  come  now  to  the  question  of  retirement  of  the  preferred 
stock,  which  is  whether  it  may  be  done  through  the  action  of 
the  directors  alone,  or  whether  the  stockholders  must  give  their 
assent  thereto  in  addition  to  the  action  of  the  directors. 

The  strict  legal  question  involves  what  may  be  termed  cor- 
porate power.  Looking  at  it  abstractly  it  is  whether  the  direc- 
tors can  exercise  this  corporate  power,  or  whether  it  rests  ex- 
clusively with  the  stockholders  according  to  the  fundamental 
law  of  the  corporation. 

By  the  articles  of  incorporation  of  the  Hocking  Valley  Rail- 
way Company  it  is  provided: 

"All  preferred  stock  is  and  will  be  subject  to  the  right  of 
the  company  to  redeem  at  par  at  any  time  after  three  years  from 
the  date  of  its  issue." 
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This  provisioii  is  incorporated  into  the  certificates  of  stock 
thus  making  it  part  of  the  contract  between  stockholder  and 
company.  It  follows  that  preferred  stockholders  can  not  com- 
plain or  object  to  the  retirement  when  the  corporation  takes 
the  proper  legal  action  for  that  purpose.  "^^ 

Digressing  for  a  moment,  and  considering  the  broader  ques- 
tions that  are  involved  in  this  case  as  hereinbefore  outlined,  it  will 
be  remembered  that  by  reason  of  the  resignations  of  certain 
of  the  old  directors  and  the  selection  of  new  ones  to  take  their 
place  on  March  22d,  1910,  the  Chesapeake  &  Ohio  Railway  Com- 
pany through  its  officers,  directors  and  agents,  came  into  control 
of  the  board  of  directors  of  the  Hocking  Valley  Railway.  The 
vice  of  permitting  such  ownership  of  stock  as  that  of  the  C.  &  O. 
Railway  in  the  Hocking  Valley  is  at  once  apparent  in  the  ac- 
tion taken  by  this  new  board,  the  predominanting  influence  of 
which  is  the  Chesapeake  &  Ohio  Railway  Company,  to  retire  the 
stock.  The  resolution  to  retire  the  stock  was  passed  April  1st, 
1910.  The  ownership  of  the  preferred  stock  may  be  said  to 
be  the  only  pure  legal  ownership  there  is  of  the  stock  of  de- 
fendant, it  having  been  stated  and  admitted  that  there  are  about 
twelve  hundred  persons  who  own  this  stock,  it  being  the  only 
''non-railroading  owned''  stock  in  the  company  excepting  a  Very 
few  shar^  of  the  common  stock. 

It  is  manifest  that  the  action  of  the  directors,  a  majority  ^ 

of  whom  are  acting  in  a  dual  capacity,  was  but  one  of  the  steps 
taken  in  pursuance  of  the  plan  and  scheme  to  give  the  C.  &  0. 
Railway  absolute  control  over  the  Hocking  Valley.  As  long  as 
the  preferred  stock  is  outstanding,  and  owned  by  others  than 
the  C.  &  0.  Railway,  the  latter  can  not  obtain  control.  But 
with  the  preferred  stock  retired  and  more  common  stock  issued 
and  which  may  and  more  than  likely  would  be  purchased  by  the 
C.  &  0.  Railway,  the  latter  would  thereby  come  into  absolute 
control.  To  permit  such  action  would  be  to  give  sanction  to  the 
circumvention  of  Sections  8807  and  8808,  which  provides  the 
only  legal  way  for  the  taking  over  of  the  control  of  one  rail- 
road by  another. 

Conceding  that  the  new  directors  who  have  come  from  the 
C.  &  0.  Railway  have  nominally  qualified  themselves  by  indi- 
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vidual  ownership  of  stock  in  the  Hocking  Valley  as  they  proba- 
bly have  done,  the  court  can  not  shut  its  eyes  and  ignore  the 
plain  purpose,  or  if  not  a  distinct  purpose,  the  natural  result  of 
the  retirement  of  the  preferred  stock,  is  giving  the  entire  control 
of  the  Hocking  Valley  to  the  C.  &  0.  Railway.  If  the  C.  &  O. 
Railway  desired  to  obtain  control  of  the  Hocking  Valley,  they 
should  have  done  it  in  the  manner  prescribed  by  law.  To 
undertake  to  secure  control  by  means  of  stock  ownership, 
and  by  placing  its  own  officers  and  agents  on  the  official  di- 
rectory of  the  Hocking  Valley,  under  the  pretense  of  hav- 
ing their  officers  act  as  officers  and  directors  of  all  the  stock- 
holders of  the  Hocking  Valley,  is  to  deliberately  trample  un- 
der foot  the  rights  of  bona  fide  stockholders;  is  rather  a  sharp 
practice,  and  one  which  a  court  of  equity  should  not  tolerate. 
Some  of  this  language  is  adopted  from  the  case  next  to  be  cited, 
it  being  particularly  applicable  to  the  present  situation. 

Directors  whose  personal  and  official  relation  with  another 
corporation  which  seeks  to  control  the  one  in  which  they  are  act- 
ing, concerning  a  matter  of  vital  interest  to  both  corporations, 
such  as  the  retirement  of  the  preferred  stock,  in  order  to  secure 
control  of  the  corporation,  can  not  help  but  be  in  an  adverse  atti- 
tude to  one  or  the  other  companies.  It  is  fundamental,  as  stated 
in  an  Ohio  case,  that — 

**A  director  whose  personal  interests  are  adverse  to  those  of 
the  corporation  has  no  right  to  be  or  act  as  a  director.  As  soon 
as  he  finds  that  he  has  personal  interests  which  are  in  conflict 
with  those  of  the  company,  he  ought  to  resign.  No  matter  if  a 
majority  of  the  stockholders,  as  well  as  himself,  have  personal 
interests  in  conflict  with  those  of  the  company.  He  does  not 
represent  them  as  persons,  or  represent  their  personal  interests  as 
such.  He  is  trustee  for  the  company  and  whenever  he  acts 
against  its  interests — no  matter  how  much  he  thereby  benefits 
foreign  interests  of  individual  stockholders — ^he  is  gruUty  of  a 
breach  of  trust,  and  a  court  of  equity  will  set  his  acts  aside 
at  the  instance  of  stockholders."  Ooodin  \,Xanal  Co..  18  O 
S.,  169-183. 

The  directors  of  the  Hocking  Valley  who  have  recently  been 
selected  from  the  official  roster  of  the  C.  &  O.  Railway  must  be 
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held  to  be  representing  the  personal  interests  of  the  Chesa- 
peake &  Ohio  Railway  Company  in  its  desires  to  use  the 
Hocking  Valley  as  a  through  trunk  line.  There  can  be  no 
other  conclusion  than  this  considering  the  evidence  and  the 
admissionss  of  counsel  for  the  defendant.  Counsel  for  de- 
fendant advance  in  argument,  and  it  appears  clearly  from  the 
evidence,  that  the  principal  reason  for  the  ownership  of  the 
stock  of  the  Hocking  Valley  by  the  C.  &  0.  Railway  is  to  avoid  the 
long  haul  of  its  freight  over  its  line  to  Cincinnati  and  from 
thence  over  the  C,  H.  &  D.  to  the  great  lakes,  and  to  make  use 
of  the  Hocking  Valley  as  a  more  direct  so-called  trunk  line 
from  the  coast  to  the  lakes.  Indeed  a  strong  inference  may 
be  drawn  from  all  the  evidence  looking  to  a  continuation  of 
the  operation  and  manipulation  of  the  clearly  established  Trunk 
Line  Syndicate. 

The  acts  of  such  directors  thus  standing  in  a  dual  capacity  in 
the  retirement  of  the  preferred  stock,  being  clearly  in  the 
interest  of  their  own  company,  the  C.  &  O.  Railway,  and  in 
furtherance  of  the  scheme  to  turn  the  control  of  the  Hocking 
Valley  over  to  the  C.  &  0.  Railway  is  illegal  and  void  on  broad 
principles  of  equity.  It  is  within  the  spirit  of  the  rule  expressed 
in  Ooodin  v.  Canal  Co.,  18  O.  S.,  where  it  is  stated  that: 

**A  railroad  company  having  purchased  a  majority  of  shares 
of  stock  in  a  canal  company,  elected  for  the  latter  a  board  of 
directors  who  were  in  the  interests  of  the  railroad  company,  and 
then,  with  the  assent  of  said  board  appropriated  the  entire  canal 
and  property  of  the  canal  company  as  a  railroad  company,  pay- 
ing therefor  a  price  or  compensation  which  was  agreed  upon 
by  the  two  companies,  but  which  was  far  below  the  actual  value 
of  the  properties." 

The  rule  of  law  applicable  to  the  conflicting  interests  of  direc- 
tors situated  as  are  the  majority  of  those  of  the  defendant,  being 
representatives  of  both  the  Hocking  Valley  and  the  C.  &  0.  Rail- 
way, is  well  expressed  in  Memphis  R,  R.  Co,  v.  Woods,  88  Ala., 
630  (16  Am.  St.,  81),  as  follows: 

'*We  hold  that  it  is  equally  against  public  policy,  and  against 
that  sound  rule  which  disables  trustees,  or  qtiasi  trustees,  to  act 
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when  their  duty  and  interest  conflict,  that  the  East  Tenn.  V.  & 
G.  Company  should  be  allowed  to  vote  its  majority  stock  in  mat- 
ters pertaining  to  the  management  and  control  of  the  Memphis 
&  Charleston  Company. 

*'We  confine  our  ruling,  however,  to  cases  like  this  one,  where 
a  conflict  of  interest  may  arise,  in  the  matter  of  expenditures 
and  their  apportionment  in  the  division  of  patronage  and  of 
earnings  and  to  rivalry  between  separate  companies  having  sub- 
stantially the  same  field  of  operation  or  where  the  profits  of  one 
enterprise  will  naturally  be  enhanced  by  the  diminution  of  those 
of  the  other.     •    •    • 

''Men  must  be  dealt  with,  not  as  faultless,  but  as  frail,  and 
subject  of  temptation,  too  strong  for  their  powers  of  resistance. 
Civil  liberty  is  but  natural  liberty  shorn  of  its  power  to  trans- 
gress the  boundary  which  separate  meum  and  tuum  in  its  con- 
prehensive  sense.  Hence  it  is  that  the  law,  with  inflexible  pur- 
pose, has  placed  restraints  on  transactions  in  which  duty  and  in- 
terest conflict.  Hence  it  is  that,  when  any  relation  of  trust  or 
confidence  exists,  the  law  scrutinizes  with  earnest  if  not  with 
severe  vigilance  any  pecuniary  transaction  which  may  be  had 
between  parties  thus  circumstanced.  Hence  it  is  that,  when 
any  man  stands  in  a  fiduciary  relation  to  another,  any  contract, 
etc.,  had  with  the  beneficiary  is  invalid  at  the  mere  option  of  the 
latter,  if  reasonably  expressed,"  etc. 

In  the  case  just  considered  the  ownership  of  stock  in  one  rail- 
road by  another,  under  precisely  similar  circumstances  to  the 
one  in  hand  was  condemned,  and  the  exercising  of  the  voting 
power  was  enjoined.  It  was  directly  charged,  as  it  is  here,  that 
the  acquirement  of  the  stock  was  to  give  the  road  acquiring  it 
a  controlling  vote  in  the  road  of  the  other. 

Conceding  that  the  Chesapeake  &  Ohio  Railway  Company  paid 
value  for  the  stock  in  the  Hocking  Valley,  the  ownership  of  the 
majority  of  the  common  stock,  together  with  the  action  of  the 
board  of  directors,  a  majority  of  whom  are  ofBcers  of  the  C.  &  O. 
Railway  placed  there  to  do  its  bidding  and  carry  out  its  plans, 
would  enable  the  C.  &  O.  Railway  Company  to  do  indirectly 
what  Sections  8807  and  8808  provides  they  may  do  in  a  proper 
way,  if  the  Hocking  Valley  is  continuous  or  connected  and  not 
competing.  But  their  right  to  even  purchase  is  not  by  any 
means  clear,  because  the  lines  are  not  continuous  or  connected; 
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they  were  separated  by  the  Kanawha  &  Michigan  ,which  is  con- 
cededly  a  competing  line  with  the  Hocking  Valley  as  well  as  with 
the  C.  &  O.  Railway. 

Upon  the  broad  principles  of  equity  herein  stated  and  in  view 
of  all  the  evidence  and  conclusions  upon  other  questions  herein 
contained,  the  opinion  of  the  court  is  that  the  act  of  the  direc- 
tors in  the  resolution  to  retire  the  preferred  stock  is  illegal  and 
void. 

Having  reached  such  a  conclusion,  it  would  seem  to  render  the 
consideration  of  the  abstract  legal  power  of  the  directors  to  re- 
tire the  preferred  stock  without  assent  of  the  stockholders  im- 
material. 

It  seems  useless  therefore  to  further  consider  the  claims  of 
counsel  for  defendant  concerning  this  subject  in  view  of  the 
opinion  already  expresedL  It  is  indeed  difficult  to  treat  the  ab- 
stract legal  right  of  directors  of  a  railroad  corporation  to  re- 
tire preferred  stock  without  action  by  or  consent  of  .the  stock- 
holders, in  view  of  the  plan  or  scheme  of  the  Chesapeake  &  Ohio 
Railway  Company  permeating  this  whole  transaction.  The  strict 
legal  right  can  not  receive  impartial  thought  because  of  the 
taint  of  illegality  underlying  the  acts  of  the  C.  &  O.  Railway  and 
the  directors  of  the  defendant  and  their  clear  purposes  and  aims. 

As  a  general  proposition  it  may  be  observed  that  in  a  corpora- 
tion, where  the  ownership  is  perfect  and  the  purposes  of  the  di- 
rectors are  truly  in  the  interest  of  the  corporation  and  its  stock- 
holders, and  are  not  contemplated  to  encompass  any  illegal  ob- 
jects, it  would  seem  that  neither  class  of  stockholders  would  have 
much  grounds  of  complaint.  The  preferred  class  are  bound 
by  their  contract,  and  when  the  corporation  legally  expresses  its 
purpose  to  exercise  the  option  to  retire,  there  is  no  alternative 
but  for  them  to  accept.  The  retirement  is  then  also  to  the  bene- 
fit of  the  common  stockholders,  because  it  relieves  the  corpora- 
tion  from  a  preferred  obligation  or  burden. 

The  situation  here,  however,  is  that  if  the  matter  is  submitted 
-to  a  general  meeting  of  all  stockholders — ^pref erred  and  com- 
mon— who  have  equal  voting  power,  it  may  be  within  the  power 
of  the  preferred  class  to  perpetuate  their  holdings.     It  being 


v^ 


684         .  FRANKLIN  COUNTY  COMMON  PLEAS. 


Manington  et  al  v.  Railway  Co.  [Vol.  IX,  N.  S. 


represented  here,  however,  that  the  preferred  stock  is  * '  perfectly ' ' 
owned  stock,  the  common  being  nearly  all  in  the  hands  of  the 
Chesapeake  &  Ohio  Railway,  the  wisdom  of  the  rule  which  pre- 
vails generally  among  the  authorities  in  general,  to  the  effect 
that  directors  alone  can  not  exercise  the  option,  is  at  once  appar- 
ent. If  the  retirement  be  permitted  now  and  the  conclusion 
reached  as  to  the  ownership  of  the  common  stock  by  the  Chesa- 
peake &  Ohio  Railway  is  sound,  it  would  place  the  road  in  an 
anomolous  condition. 

It  seems  to  be  uncontrovertible  that  the  retirement  of  the  fif- 
teen million  preferred  stock  amounts  to  a  reduction  of  the  total 
capital  stock  of  the  corporation.  It  would  reduce  the  capital 
stock  from  twenty-six  millions  -to  eleven  millions. 
--  But  the  matter  of  reduction  and  increase  of  stock  is  expressly 
provided  for  by  statute  as  to  railroad  corporations;  and  they 
may  only  reduce  or  increase  stock  in  the  manner  provided.  Sec- 
tion 8700  of  the  code  (32646,  Revised  Statutes),  provides  for 
the  reduction  of  stock  which  must  be  with  the  written  consent 
of  the  persons  in  whose  names  a  majority  thereof  stands  on  the 
books.  Sections  8698  (3262)  and  8815  provide  that  an  increase 
of  stock  may  likewise  be  made  with  the  consent  of  the  stock- 
holders. 

Under  the  circumstances  of  this  case,  in  view  of  the  illegal 
speculations  of  this  late  railroad  monopoly,  and  the  large  amount 
of  assets  accumulated  and  disposed  of  by  it,  and  of  charges  in 
the  petition  which  may  bring  further  assets  into  the  corpora- 
tion ;  and  in  view  of  the  voting  powers  of  the  preferred  stock- 
holders, it  must  be  held  that  they  have  such  substantial  rights 
that  they  ought  not  to  be  so  summarily  disposed  of  by  the  illegal 
methods  being  pursued  in  this  case  without  having  a  voice  in 
the  matter. 

There  is  no  dissent  from  the  general  rules  of  law  that  the 
corporate  powers  of  a  corporation,  which  directors-  are  author- 
ized to  perform  are  those  merely  which  pertain  to  the  ordinary 
transactions  of  the  corporation,  and  not  those  which  concern  the 
constitutional  and  fundamental  powers  of  the  company  and  do 
not  embrace  the  power  of  reconstruction  of  the  body  itself*  nor 
an  enlargement  or  reduction  of  its  capital  stock.    2  Mdchen  an 
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Corporations,  Section  1438;  Widman  v.  Bowman,  58  111.,  444; 
McNvlty  V.  Bank,  164  lU.,  427 ;  R.  R.  Co.  v.  AUerton,  18  Wall, 
233 ;  Leather  Co,  v.  Kxirtz,  34  Mich.,  89. 

The  Ohio  cases  cited  in  argument  have  been  examined  but 
they  do  not  change  this  view.  Hackett  v.  Northern  Pacific  Ry., 
36  N.  Y.  Misc.,  583  (73  N.  Y.  Supp.,  1087),  is  the  only  decision 
found  which  holds  that  the  directors  are  competent  to  exercise 
the  option.  The  view  was  there  expressed  that  the  retirement 
was  some  time  contemplated  by  the  stockholders  and  was  pro- 
vided for  when  the  issue  of  the  stock  was  authorized,  but  con- 
ceding that  to  be  true,  it  does  not  follow  nor  demonstrate  that 
the  retirement  of  the  stock  is  not  a  change  in  the  organic  law,  be- 
cause as  a  matter  of  fact  it  constitutes  a  reduction  of  the  stock, 
which  in  Ohio  can  only  be  done  by  consent  of  stockholders  at  a 
meeting  thereof. 

The  vice  of  this  transaction,  however,  is  that  the  Chesapeake 
&  Ohio  Railway,  and  its  representatives  on  the  board  of  the 
Hocking  Valley,  have  deliberately  planned  to  change  the  organic 
law  of  the  Hocking  Valley  by  the  retirement  of  the  fifteen 
millions  of  preferred  and  the  increase  of  the  common  stock  fif- 
teen millions  for  the  avowed  purpose  of  securing  control.  This 
can  only  be  done  with  the  consent  of  a  majority  of  all  the  vot- 
ing stockholders,  even  if  the  ownership  of  the  majority  of  the 
common  stock  was  legal  and  perfect. 

Will  Ownership  by  the  Chesapeake  &  Ohio  Railway  op  a 
Majority  op  the  Stock  op  the  Hocking  Valley  and  the 
Consummation  op  the  Plan  be  in  Restraint  op  Trade  T 

This  question  comes  into  this  case  for  two  reasons: 
First,  because  it  is  claimed  that  under  Section  8763  (3256,  R. 
S.)  the  Chesapeake  &  Ohio  has  the  right  to  purchase  the  stock 
in  the  Hocking  Valley — the  plaintiffs,  to  demonstrate  that  the 
holding  even  under  that  section,  if  it  is  authorized,  is  unlawful 
because  such  ownership  constitutes  a  trust  or  combination  with- 
in the  inhibitions  of  that  statute. 

Second,  if  there  is  no  statute  either  against  or  in  favor  of  such 
holding,  the  right  to  ownership  is  claimed  to  exist  upon  general 
principles  of  law. 
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The  answer  to  the  last  proposition  is  that  it  is  not  because  the 
natural  tendency  from  all  the  evidence  offered  in  this  case  is 
monopolistic. 

There  is,  therefore,  no  right  of  ownership  by  the  Chesapeake 
&  Ohio  Railway  either  by  warrant  of  statute,  nor  upon  general 
principles.  Section  8763  (3256,  B.  S.)  can  not  apply  as  already 
demonstrated,  nor  can  it  be  held  on  general  principles,  be- 
cause the  right  of  such  ownership  has  been  denied  by  the  de- 
cision of  the  Supreme  Court. 

The  ownership  of  the  stock  by  the  Chesapeake  &  Ohio  Rail- 
way in  the  Hocking  Valley,  together  with  the  arrangements  made 
by  the  Chesapeake  &  Ohio  Railway  Company  and  the  Lake 
Shore  Railway  Company  for  the  joint  operation  and  control  of 
the  Kanawha  &  Michigan  Railway  Company,  and  the  division  of 
the  ownership  of  the  property  previously  owned  by  the  Hocking 
Valley  under  the  Trunk  Line  Syndicate  'tends  to  show  that 
the  natural  result  and  tendency  is  towards  the  continuation  of 
the  same  combination  as  previously  existed  in  the  Trunk  Line 
Syndicate,  which  was  condemned  by  the  courts  of  this  state. 
The  strongest  evidence  of  this  comes  from  that  furnished  by 
the  defendants  themselves,  and  appears  from  the  avowed  pur- 
pose of  the  Chesapeake  &  Ohio  Railway  Company  and  the  Lake 
Shore  &  Michigan  Southern  as  admitted  by  counsel.'  Further- 
more the  evidence  shows  the  operation  of  the  illegal  trunk  line 
syndicate  of  which  the  Hocking  Valley  was  a  member,  continued 
down  to  within  a  month  or  so  of  the  commencement  of  this  ac- 
tion. It  is  conceded  by  all  that  the  Hocking  Valley  is  chiefly  a 
coal  carrying  road,  occupying  a  unique  position,  the  control  of 
which  by  other  more  powerful  roads  is  a  thing  greatly  desired. 
The  temptation  and  tendency  to  continue  the  unlawful  combina- 
tion, in  the  language  of  the  Alabama  court,  **may  be  too  strong 
for  their  powers  of  resistance."  The  circumstances  tending  so 
strongly  in  this  direction,  it  seems  that  the  court  will  be  entirely 
warranted  in  continuing  the  temporary  injunctive  relief  so 
that  some  of  the  important  matters  may  be  examined  into  more 
fully.  It  is  necessary  also  that  this  should  be  done  because  the 
Hocking  Valley  is  an  Ohio  corporation,  a  strong  road,  and  it 
ought  to  be  legally  and  properly  owned. 
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It  is  needless  to  continue  this  discussion,  already  too  long,  or 
to  cite  further  authorities. 

Right  op  Stockholders  to  Enjoin  Voting  op  Share 

Illegally  Acquired. 

The  right  of  one  or  more  stockholders  to  enjoin  unlawful  acts 
on  the  part  of  the  directors,  such  as  the  illegal  retirement  of 
stock,  or  the  illegal  voting  of  stock  unlawfully  acquired  and 
owned  is  clearly  established.  In  the  beginning  of  this  opinion 
the  different  capacities  in  which  stockholders  of  a  corporation 
may  sue — representative  and  individual — was  discussed.  The 
construction  placed  upon  the  action  by  the  stockholders  in  this 
case  by  the  court  is  that  it  is  brought  in  the  individual  capacity 
for  the  protection  of  property  rights.  It  is  not  brought  in  a 
representative  capacity  because  the  corporate  entity  through  its 
board  of  directors  could  not  bring  the  action  in  the  name  of 
the  corporation  to  prohibit  the  acts  herein  complained  of.  Noth- 
ing further  need  to  be  stated,  therefore,  than  to  reiterate  the 
rule  that  a  stockholder,  a  minority  stockholder,  may  enjoin  the 
unlawful  retirement  of  stock,  as  well  as  the  illegal  increase  of 
stock  for  an  illegal  purpose,  and  also  to  enjoin  the  voting  of  a 
majority  of  the  capital  stock  of  such  corporation  held  and  owned 
by  a  railroad  corporation  contrary  to  law,  as  well  as  to  enjoin 
the  directors  from  committing  the  road  to  an  unlawful  scheme 
or  conspiracy  in  restraint  of  trade,  which  will  subject  the  Corpo- 
ration to  the  loss  of  its  charter  at  suit  of  the  state.  This  matter 
will  be  closed  by  the  mere  citation  of  authority.  R.  R.  Co.  v. 
Woods,  88  Ala.,  630  (16  Am.  St.) ;  Milbank  v.  RdUroad  Co,,  64 
How.  Pr.,  20;  George  v.  R,  R.  Co.,  101  Ala.,  607;  Dunbar  v. 
Telegraph  Co.,  224  111.,  9 ;  Parsons  v.  Mining  Co.,  155  Fed.,  869. 

Since  the  case  was  argued  and  submitted,  a  stockholder  who 
has  been  an  owner  of  a  considerable  number  of  shares,  has  been 
allowed  to  intervene,  and  as  to  whom  no  question  of  motive 
can  be  raised  such  as  is  made  with  reference  to  the  recent  pur- 
chase by  some  of  the  plaintiffs  of  the  common  stock.  This 
seems  to  be  immaterial,  however,  in  view  of  the  holdings  of  the 
court. 
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Payment  op  Money  for  Retirement  op  Preferred  Stock  to 

J.  P.  Morgan  &  Company. 

Counsel  for  defendant  have  contended  that  the  payment  of 
the  fifteen  millions  of  dollars  to  J.  P.  Morgan  &  Company  for 
the  retirement  of  the  preferred  stock  constitutes  a  past  trans- 
action, and  in  fact  practically  and  legally  amounts  to  an  actual 
retirement.  They  cite  Holland  Trust  Co,  v.  Sutherla^id,  177  N. 
Y.,  327.  The  payment  of  the  money  to  the  trustee  in  that  case 
was  for  the  payment  of  interest  maturing  on  coupons  on  bonds, 
and  the  conclusion  reached  in  that  case  was  entirely  proper.  But 
that  is  materially  different  from  this  transaction,  where  the 
defendant  has  merely  transmitted  the  money  for  the  retirement 
of  the  preferred  stock  to  its  transfer  agents.  J.  P.  Morgan  & 
Company  must  be  considered  as  mere  agents  holding  the  money 
for  the  benefit  of  the  defendant,  and  assurance  should  be  given 
that  the  money  shall  be  so  kept  and  held  or  returned  to  the 
company. 

The  final  conclusion  is  that  the  motion  to  dissolve  the  tempo- 
rary restraining  order  is  overruled.     A  temporary  injunction 

is  now  allowed  upon  plaintiffs'  giving  bond  in  the  sum  of  $ , 

restraining  the  directors  of  the  defendant  from  taking  further 
steps  to  retire  the  preferred  stock  w-ithout  the  consent  of  a  ma- 
jority of  all  the  stockholders,  legally  held  and  owned;  restrain- 
ing the  defendant  company  from  disbursing  the  money  in  the 
hands  of  J.  P.  Morgan  &  Company,  and  requiring  that  some 
proper  arrangement  be  made  with  reference  to  that  fund  hold- 
ing it  intact  upon  proper  interest  until  the  further  order  of  the 
court;  and  restraining  the  defendant  from  in  any  wise  recog- 
nizing the  Chesapeake  &  Ohio  Railway  as  a  stockholder. 

The  amendment  to  the  petition  offered  during  argument  may 
now  be  filed. 

Inasmuch  as  the  judgment  of  the  court  is  that  there  is  not 
now  a  legally  constituted  board  of  directors,  the  necessity  for 
some  action  either  on  the  part  of  the  corporation  itself  or  on  \ 

the  part  of  the  court,  looking  to  the  temporary  management  j 

and  control  of  the  corporation  is  now  apparent.     It^  was  in-  « 

sisted  by  counsel  for  plaintiffs  that  the  submission  of  the  case  l 
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should  be  upon  the  application  for  receivership  as  well  as  all 
other  matter.  The  court  did  not  consider  that  question  as  such 
action  will  not  be  taken  by  the  court  when  it  can  possibly  be 
avoided,  or  unless  in  extreme  cases  of  emergency.  It  has  not 
been  considered,  excepting  as  incidental  in  making  the  other  in- 
vestigation. As  stated,  however,  in  Gdumbia,  etc.,  Dredging  Co. 
V.  Dredging  Co.,  136  Fed.,  710: 

"Courts  will  not  take  the  property  of  a  corporation  out  of 
possession  of  its  owners  at  the  suit  of  minority  stockholders 
without  there  is  grave  necessity  therefor.  •  •  •  A  receiver 
will  be  appointed  where  the  majority  stockholders  are  clearly 
violating  the  charter  rights  of  the  minority  and  putting  their 
interests  in  imminent  danger.  •  •  •  Such  temporary  re* 
oeivership  may  be  created  where  the  corporation  is  entirely  solv- 
ent, yet  the  corporate  officers  by  mismanagement  or  fraud  are 
jeopardizing  the  property.  This  gives  stockholders  and  creditors 
a  right  to  complain  and  ask  for  a  receivership.'' 

Davis  V.  U.  S.  Electric,  etc.,  Co.,  77  Md.,  39,  was  a  case  much 
like  the  present  one.  It  was  for  ah  alleged  injury  growing  out 
of  the  control  by  one  corporation  of  another.  In  the  particular 
case,  however,  the  stock  ownership  of  the  one  corporation  in  the 
other  was  permitted  by  statute,  and  yet  the  court  held  in  that 
case  that  a  temporary  receiver  could  be  appointed  although 
there  was  no  allegation  that  the  company  was  insolvent. 

This  suggestion  has  been  made  and  the  authorities  cited  (and 
there  are  many  others  of  similar  import)  to  bring  to  the  atten- 
tion of  counsel  the  situation  as  it  appears  to  the  court.  The  ap- 
pointment of  a  receiver  of  the  defendant  is  the  last  thing  which 
this  court  would  desire  to  do.  It  may  be  avoided  by  the  action 
of  the  corporation  itself* 
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AS  TO  UABUTY  UNDEK  A  POUCY  OP  INSURANCE. 

Common  Pleas  Court  of  Licking  County. 

The  Edward  H.  Everbtt  Co.  v.  The  Gebman-Amebigan 

Insurance  Company.* 

Decided,  1908. 

Fire  Insurance— Determination  (ts  to  Whether  LiabiUty  had  been  De- 
nied by  the  Company — Failure  to  Dem^and  Appraisca-— Proof  of 
Loss, 

A  letter  from  a  fire  Insurance  company  stating  that  "from  the  Informa- 
tion  before  us  we  believe  the  entire  loss  and' damage  to  have  been 
caused  by  a  cyclone  and  not  by  lightning,"  is  not  a  denial  of  lia- 
bility under  the  policy  written  by  the  company  on  the  property  re> 
f erred  to  as  damaged;  and  it  is  not  error  in  such  a  case  for  the 
court  to  determine  the  question  of  liability  itself,  instead  of  sub- 
mitting it  to  the  Jury. 

Bobbins  Hunter  and  Flory  &  Flory,  for  plaintiff. 
Kibter  &  Montgomery  and  J.  W^.  Mooney,  contra. 

WiCKHAM,  J.  . 

This  case  was  tried  to  a  jury.  At  the  close  of  the  plaintiff's 
case  the  defendant  moved  the  court  to  direct  a  verdict  in  its 
favor,  which  motion  was  granited  and  a  verdict  returned  for  the 
defendant.  Thereupon  the  plaintiff  filed  a  motion  for  a  new 
trials  and  the  cause  is  submitted  on  that  motion. 

The  action  was  brought  by  the  plaintiff  on  two  insurance 
policies.  The  claim  was  that  its  property  had  been  damaged  by 
lightning.  The  defendant  admitted  that  the  loss  and  damage 
to  the  plaintiff's  property  was  caused  by  lightning  and  within 
the  provisions  of  the  policies.  Its  defense  was  that  the  plaint- 
iff had  failed  to  comply  with  the  conditions  of  the  policies  in 
regard  to  proof  of  loss,  and  particularly  a  demand  for  the  ap- 
praisal of  the  amount  of  the  damage. 

♦AfRnned  by  the  Supreme  Court  without  opinion,  81  Ohio  St  For  pre- 
vious opinion  on  another  question  in  the  same  case,  see  p.  241,  ante. 
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The  plaintiff  claims  first,  that  the  defendant  denied  all  lia- 
bility on  the  policies;  second,  that  the  denial  of  liability  by  the 
defendant  waived  the  provision  of  the  policies  for  an  appraise- 
ment of  the  amount  of  damage. 

Was  there  a  denial  of  liability  by  the  defendant  company  T 
This  question  was  resolved  in  the  negative  by  the  court  at  the 
time  of  the  trial,  when  it  was  held,  as  a  matter  of  law,  that  the 
insurance  company  had  not  denied  its  liability.  It  was  con- 
ceded on  the  trial  that  nothing  passed  between  the  plaintiff 
and  the  defendant,  except  som^e  letters;  two  letters  were  written 
by  the  insurance  company  to  the  plaintiff  in  regard  to  each 
policy.  There  was  but  one  statement  made  by  the  defendant 
company  in  each  of  those  letters,  namely:  ''from  the  informa- 
tion before  us  we  believe  the  entire  loss  and  damage  to  have  been 
caused  by  a  cyclone  and  not  by  lightning." 

Counsel  for  plaintiff  in  their  brief  claim  that  ithis  language 
constitutes  a  denial  of  liability;  and,  secondly,  if  there  is  any 
doubt  about  it,  it  is  a  question  to  be  submitted  to  the  jury,  and 
that  the  court  erred  in  directing  a  verdict  and  in  resolving  the 
question  itself.  We  have  been  cited  to  no  authority  by  counsel 
which  throws  any  light  upon  the  question  other  than  that  we 
had  at  the  time  of  the  trial. 

This  language  is  not  in  terms  a  denial  of  liability.  Under  no 
possible  method  of  construction  can  it  be  made  a  denial  of  lia- 
bility; nor  do  we  think  any  person  on  careful  consideration 
would  so  understand  it.  They  might  wiithout  consideration 
infer  that  the  insurance  company  intended  to  deny  liability  by 
making  such  a  statement.  The  statement  relates  to  the  cause 
of  the  damage,  and  it  is  not  a  final  statement,  but  is  qualified 
by  the  language,  ''from  the  information  before  us,"  leaving 
the  matter  of  the  belief  altogether  uncertain  upon  receipt  of  more 
definite  information  or  additional  evidence. 

If  we  are  correct  in  our  conclusion,  the  next  question  is: 
Should  the  matter  have  been  submitted  to  the  jury  to  deter- 
mine whether  the  language  amounts  to  a  denial  of  liability? 
Should  the  court  have  said,  in  substance,  to  the  jury :  This  lan- 
guage can  not  possibly  be  construed  into  denial  of  liability,  but 
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yon  are  to  consider  and  determine  for  yonrselveB  whether  the 
defendant  in  this  case  denied  its  liability  on  the  policies. 

Onr  opinion  is  that  it  was  not  error  for  the  court  itself  to 
determine  the  question.  In  other  words,  that  it  was  not  a  ques- 
tion of  fact  to  be  determined  by  a  jury. 

It  is  not  necessary  to  determine  the  other  question  discussed  by 
counsel  in  their  briefo.  If  there  was  no  denial  of  liability  by 
the  insurance  company,  the  question  of  the  wairer  by  denial 
is  unnecessary. 

We  think  the  motion  should  be  overruled,  with  exceptions, 
and  the  statutory  time  allowed  plaintiff  to  prepare  and  file  a 
bill  of  exceptions.. 


BND  OF  VOLUME  IX. 
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ABATEMENT— 

Where  exceptions  are  heard  to 
the  account  of  a  guardian,  and 
during  the  interval  between  the 
hearing  and  the  rendering  by  the 
court  of  its  opinion  the  ward  dies, 
the  cause  of  action  does  not  abate 
and  there  is  no  necessity  for  a 
revival  of  the  action  in  the  name 
of  the  representatives  of  the  de- 
ceased ward,  but  judgment  will  be 
rendered  as  of  the  date  when  the 
case  was  submitted.    178. 

ABUTTING  OWNER— 

Right  of,  to  use  of  an  excavated 
space  under  the  sidewalk;  can  not 
enjoin  placing  of  steam  pipes  in 
such  space,  when.    545. 

Rights  of,  and  of  the  public  in 
street;  right  in  surface,  sub-sur- 
face or  super-surface  distinguished 
from  mere  privileges;  compensa- 
tion to  abutter  for  the  laying  of  a 
railway  track  in  street.    572. 

Right  of,  to  sue  for  an  injunc- 
tion against  the  abolition  of  a 
grade  crossing  in  the  manner  pro- 
posed.   337. 

Right  of,  to  be  heard  as  to  the 
damages  that  will  be  sustained  if 
a  crossing  is  abolished  in  the  man- 
ner proposed.    337. 

Nature  of  the  right  of,  in  the 
highway;  extent  of  the  easement 
of  ingress  and  egress  from  a  cul 
de  sac;  abutter  entitled  to  an  in- 
junction until  compensation  is 
made,  when.    426. 

ACCEPTANCE— 

Variation  in  the  terms  of  ac- 
ceptance of  a  contract  of  sale  not 
material,  when.    508. 

ACCOUNT— 

Of  guardian,  see  Guardian  and 
Ward. 


Of  an  executor  or  administra- 
tor; vouchers  distinguished  from 
receipts.    12. 

ACTION— 

For  the  removal  of  a  guardian 
may  be  brought  by  a  stranger  upon 
giving  bond  for  the  costs.    179. 

Will  not  lie  for  loss  of  the  serv- 
ices of  a  wife  who  was  instantly 
killed  in  the  accident  complained 
of.    320. 

Cause  of,  not  stated  by  allega- 
tions that  the  defendant  munici- 
pality negligently  turned  off  the 
water  from  a  pipe  which  passed  a 
building  which  burned  through 
lack  of  flre  protection.    399. 

On  a  promissory  note  does  not 
lie  where  its  execution  was  in 
furtherance  of  a  fraudulent  in- 
tent.   396. 

An  action  can  not  be  maintained 
by  an  injured  employe  directly 
against  an  indemnity  insurance 
company  in  which  his  employer 
holds  a  policy,  for  the  reason  that 
the  liability  of  the  company  is  at 
law,  and  to  give  an  employe  an 
action  in  equity  would  be  to  make 
the  company  liable  to  him  before 
it  is  liable  to  his  employer  with 
whom  it  alone  contracted.    412. 

ADMINISTRATOR— 

Where  a  case  is  revived  In  the 
name  of  the  administrator  of  the 
original  plaintiff,  the  question  of 
his  appointment  becomes  a  deter- 
mined fact  and  proof  thereof  is 
unnecessary,  in  the  absence  of  any 
allegation  or  specific  denial  of  the 
appointment  in  the  pleadings. 
360. 

Where  given  control  of  the  es- 
tate for  a  period  of  years  he  may 
charge  the  estate  for  reasonable 
repairs  necessary  to  maintain  the 
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rental  value  of  the  property,  but 
can  not  charge  the  estate  with  the 
costs  of  valuable  Improvements; 
his  account  should  show  each 
Item  of  receipts  and  disburse- 
ments; may  charge  the  estate  for 
such  attorneys  fees  only  as  are 
reasonable  and  were  necessary  to 
the  settlement  of  the  estate; 
vouchers  as  distinguished  from  re- 
ceipts.   12. 

The  rule  of  Immunity  of  an  es- 
tate against  indebtedness  incurred 
by  the  personal  representative 
does  not  apply  where,  at  the  re- 
quest" of  the  personal  representa- 
tive, a  third  party  used  his  own 
money  to  pay  taxes  and  the  estate 
and  minor  heirs  thereby  derived 
a  benefit  through  the  saving  of 
the  property  from  sacrifice;  and 
this  is  true  notwithstanding  mal- 
administration on  the  part  of  the 
personal  representative.    193. 

The  nature  of  a  claim  for  money 
advanced  at  the  request  of  the  ad- 
ministrator to  pay  taxes  on  prop- 
erty belonging  to  the  estate  is  of 
such  a  character  that  it  is  not 
necessary  that  it  should  have  been 
presented  to  the  administrator 
within  the  required  time.  .  193. 

Where  the  decedent  was  a  citi- 
zen of  Italy,  the  Italian  consul  is 
entitled  to  appointment  as  admin- 
istrator, notwithstanding  the  pro- 
visions of  Section  6005  as  to  whom 
letter  of  administration  shall  be 
granted.    369. 

The  estate  of  a  decedent  surety 
continues  liable  on  an  official 
bond  after  the  expiration  of  eigh- 
teen months  for  presenting  claims. 
522. 

AFFIDAVIT— 

In  a  prosecution  for  maintain- 
ing ■  a  nuisance  in  the  form  of 
odors  arising  from  a  factory  with- 
in the  municipal  limits,  the  affi- 
davit is  sufficient  if  it  charges  that 
the  accused  did  assist  in  the  manu- 
facture of  the  fertilizer  in  the  pro- 
cess of  which  offensive  or  unwhole- 
some odors  were  given  off  to  the 
annoyance  of  the  public.    305. 

What  the  affidavit  must  contain 
in  an' action  in  attachment  against 


a  non-resident;  fact  of  non-resi- 
dence may  be  assumed  in  spite  of 
imperfect  averments,  when.    305. 

AGENCY— 

Proof  with  reference  to  author- 
ity of  a  general  sales  agent  to 
draw  a  bill  of  exchange.    449. 

Lack  of  care  on  the  part  of  A 
in  preventing  one  from  holding 
himself  out  as  his  agent  does  not 
create  the  relation  between  them 
of  principal  and  agent    465. 

Limitations  on  the  authority  of 
an  agent;  condition  agreed  to  by 
the  agent  but  not  assented  to  by 
the  principal;  ratification  and  ac- 
ceptance of  benefits.    602. 

ALCOHOL— 

A  beverage  containing  no  more 
than  four-tenths  of  one  per  cent 
of  alcohol  is  not  an  intoxicating 
liquor  within  the  meaning  of  the 
Rose  law.    103. 

ALIMONY— 

See  DivoBCE  and  Alimony. 

The  lien  of  an  award  of  alimony 
on  land  conveyed  by  the  husband 
for  the  purpose  of  defeating  the 
award.    71. 

Woman  not  entitled  to,  under  a 
void  marriage;  where  she  marries 
again  under  the  mistaken  belief 
that  her  husband  is  dead,  the  sec- 
ond marriage  is  void.    593. 

A  claim  for  alimony  under  a  de- 
cree granted  in  another  state  does 
not  bind  property  in  Ohio  as  a  pre- 
ferred claim,  unless  asserted  in 
this  Jurisdiction  before  the  death 
of  the  defendant.    607. 

ANCIENT  DOCUMENTS— 

As  to  competency  of  a  package 
of  old  letters  in  establishing  heir- 
ship, see  Evidence. 

APPEAL— 

Bonds  on  appeal  from  the  pro- 
bate court;  failure  of  some  of  the 
original  petitioners  to  sign  the 
bond  does  not  render  the  appeal 
ineffectual  as  to  them;  the  ap- 
peal may  be  from  the  whole  or.  a 
part  of  the  order  complained  of. 
157. 
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Where  the  applicants  for  an  or- 
der by  the  probate  court  are  nu- 
merous a  properly  perfected  ap- 
peal by  a  number  of  them  "and 
others"  is  effectual  as  to  all.    157. 

Time  expires  for  filing  a  tran- 
script on  appeal  from  a  Justice  of 
the  peace,  when.    447. 

Does  not  lie  from  a  refusal  by 
road  viewers  to  make  an  assess- 
ment of  damages  to  the  residue  of 
an  abutting  owner's  tract,  when. 
504. 

A  motion  to  dismiss  an  appeal 
does  not  lie  on  the  ground  that  the 
appeal  is  only  from  a  judgment  of 
dismissal  in  favor  of  the  movant. 
617. 

APPEARANCE— 

The  setting  out  of  impossible 
and  unavailable  reasons  in  a  mo- 
tion to  discharge  an  attachment 
does  not  give  the  motion  the  effect 
of  entering  an   appearance.    308. 

Is  not  entered  by  a  receiver  by 
the  filing  of  a  demurrer  in  a  court 
other  than  the  one  appointing 
him.    561. 

APPRAISEMENT— 

Of  loss  under  insurance  policy, 
see  Insubance  (Fire). 

Of  loss  by  fire.    690. 

APPROPRIATION— 

By  a  school  board,  see  Eminent 
Domain. 

Compensation  to  abutting  own- 
er for  the  laying  of  a  railway 
track  in  street.    572. 

ASSESSMENTS— 

Becoming  due  after  June  20  suc- 
ceeding the  sale  of  the  property 
must  be  paid  by  the  grantee,  where 
the  contract  of  sale  and  purchase 
is  ambiguous  as  to  whether  such 
payment  was  to  be  made  by  the 
grantor  or  the  grantee,  but  the 
deed  provides  in  terms  for  the  pay- 
ment of  such  assessment  by  the 
grantee.    109. 

ASSIGNMENT  FOR  CREDITORS 

An  assignee  stands  in  a  su- 
perior   position    to    his   assignor, 


with  reference  to  chattels  pur- 
chased by  the  assignor  under  a 
conditional  sales  \contract;  and 
where  such  chattels  have  been  re- 
plevied by  the  vendor  and  no  re- 
delivery bond  given,  the  measure 
of  damages  to  the  assignee  is  the 
fair  market  value  of  the  chattels 
at  the  time  and  place  of  the  tak- 
ing under  the  replevin  proceed- 
ings.   257. 

Where  property  was  transferred 
with  intention  to  defraud  before 
the  assignment  was  made,  but  the 
trustee  renounced  the  trust  and  re- 
stored the  property  before  the 
rights  of  creditors  had  become 
fixed  he  is  not  liable  to  respond 
for  its  value.    585. 

One  not  a  resident  of  Ohio  on 
the  day  his  assignment  for  the 
benefit  of  creditors  was  made,  but 
who  became  a  resident  thereafter, 
U  not  entitled  to  homestead  ex- 
emption under  the  Ohio  law.    635. 

ASSUMPSIT— 

Implied  assumpsit  of  indemnity 
for  time  and  expenses  of  one  who 
has  recovered  lost  property.    268. 

ATTACHMENT— 

Non-residence  is  made  a  ground 
of  attachment  under  Section  6489 
only  when  the  claim  is  a  debt  or 
demand  arising  on  a  contract,  and 
the  averment  in  an  affidavit  for 
attachment  that  the  claim  is  for 
money  had  and  received  does  not 
bring  the  case  within  the  statute. 
305. 

In  view  of  the  fact  that  a  justice 
of  the  peace  has  jurisdiction 
throughout  the  county,  the  con- 
clusion is  justified  from  the  im- 
perfect averments  in  this  case  that 
the  defendant  is  a  non-resident 
of  the  county.    305. 

The  setting  out  of  impossible 
and  unavailable  reasons  in  a  mo- 
tion to  discharge  an  attachment 
does  not  give  the  motion  the  effect 
of  entering  an  appearance.    308. 

What  the  affidavit  must  contain 
in  an  action  in  attachment  against 
a  non-resident.    305. 
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For  necessaries,  where  the  claim 
was  for  a  water  heater;  failure  of 
warranty  can  not  be  raised.    581. 

Liability  of  a  foreign  corpora- 
tion to,  on  a  cause  of  action  aris- 
ing in  another  state  but  instituted 
by  a  citizen  of  this  state.    577. 

ATTORNEY  AND  CLIENT— 

A  petition  for  recovery  of 
money  paid  out  of  the  county  treas- 
ury as  attorney's  fees  for  the  col- 
lection of  taxes  omitted  from  the 
tax  duplicate  is  demurrable,  where 
there  is  no  averment  except  that 
the  amount  paid  was  in  excess  of 
the  value  of  the  services  rendered, 
and  no  offer  is  made  to  place  the 
defendants  in  statu  quo.    60. 

Where  the  attorney  of  an  imbe- 
cile ward  pays  attorney's  fees  for 
fomented  litigation  and  on  claims 
for  services  barred  by  the  statute 
of  limitations,  such  fees  will  be 
charged  against  him  in  his  ac- 
count.   179. 

As  to  counsel  fees  in  defending 
the  title  of  a  municipal  officer. 
618. 

AUDITOR— 

A  county  auditor  has  authority 
under  Section  1274  to  employ 
counsel  other  than  the  prosecuting 
attorney  for  a  special  occasion, 
provided  the  county  commission- 
ers assent  to  and  order  such  em- 
ployment and  fix  the  compensa- 
tion.   225. 

AUTHOR   AND   PUBLISHER— 

Agreement  for  the  sale  and  pub- 
lication of  an  author's  works;  re- 
spective rights  of  the  author  and 
publisher.    636. 


BANKS  AND  BANKING— 

The  inducing  of  the  deposit  of 
money  in  a  bank  by  means  of 
false  pretenses  with  Intent  to  de- 
fraud is  an  "obtaining"  of  the 
money  by  the  one  making  the  in- 
ducements; such  a  deposit  will  be 
held  to  have  been  prima  facie  a 
general  deposit,  the  title  to  which 
passec*   to  the  bank.    97. 


BENEFITS— 

Acceptance  of,  under  a  contract 
made  by  an  agent  in  which  he 
agreed  to  conditions  to  which  he 
had  no  authority  to  assent.    602. 

BILL  BOARDS— 

Power  of  council  to  regulate  by 
ordinance;  provisions  for  such 
regulation  can  not  be  retroactive 
and  must  be  uniform  in  their  ap- 
plication to  kindred  subjects.   466. 

BILL  OF  EXCEPTIONS— 

It  is  no  longer  necessary,  when 
a  bill  of  exceptions  has  been  prop- 
erly filed  in  a  case,  that  there  be  a 
Journal  entry  showing  that  the 
bill  was  allowed,  but  the  evidence 
afforded  by  the  bill  itself  that  it 
has  been  corrected,  allowed  and 
signed  by  the  trial  court  is  suffi- 
cient.   311. 

BILL  OF  EXCHANGE— 

Burden  of  showing  that  agent 
had  authority  to  draw  bill  of  ex- 
change.   449. 

BONDS— 
See  SuBETiES 

BRIDGES— 

Levy  of  taxes  for  county  road 
and  bridge  purposes  under  Sec- 
tion 2824;  constitutionality  of  the 
provision  that  one-half  of  the  pro- 
portion Qf  said  fund  collected  on 
property  in  certain  cities  of  a 
designated  class  shall  be  paid 
into  the  county  treasury  and  ex- 
pended by  such  city  in  the  build- 
ing and  repair  of  bridges;  expen- 
diture of  the  proceeds  of  such  a 
levy  can  not  be  enjoined.    321. 

BURDEN  OF  PROOF— 

Is  on  one  attacking  a  tax  dupli- 
cate to  show  that  it  contains 
errors.     273. 

Upon  the  assertion  of  the  de- 
fense of  the  forfeiture  of  a  devise 
for  failure  to  present  the  will  for 
probate  for  more  than  three  years, 
the  burden  is  on  the  contending 
heir  at  law  and  his  successors  in 
title.     113. 
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As  to  the  character  of  use  of  a 
way,  claimed  by  prescription.    491. 

BURNS  LAW— 

A  city  auditor  can  not  arbitrar- 
ily refuse  to  issue  the  certificate 
required  by  this  law.    618. 

CANALS— 

Where  the  state  took  possession 
of  land  for  canal  purposes  under 
the  provisions  of  the  act  of  Con- 
gress of  May  24,  1825,  the  title  of 
the  holder  of  such  land  under  a 
lease  from  the  state  is  superior  to 
that  claimed  under  a  patent  subse- 
quently issued  by  the  United 
States.     56. 

Land  used  for  a  canal  reservoir 
is  used  for  canal  purposes;  con- 
flicting claims  to  the  twelve  foot 
strip  above  and  outside  of  high- 
water  mark  of  a  canal  reservoir. 
56. 

CAPITAL— 

Whatever  is  contributed  to  a 
syndicate  by  its  members  consti- 
tutes its  capital,  be  it  money, 
chattels,  time,  skill  or  other  thing 
of  value.    385. 

CARRIERS- 

An  ordinance  which  compels  an 
increase  of  passenger  fares  to  cer- 
tain points  within  or  near  the  mu- 
nicipal limits  is  invalid,  when. 
609. 

Agreements  which  involve  a  dis- 
crimination between  routes.    609. 

CERTIFICATES— 

Priority  as  between  different 
classes  of  certificates  issued  by  a 
receiver.    285. 

CHARACTER— 

Allusion  by  prosecuting  attor- 
ney to  failure  of  defendant  to  call 
witnesses  as  to,  is  not  prejudicial 
where  the  defendant  placed  his 
character  in  issue  by  his  own  tes- 
timony.   420. 

CHARGE  OF  COURT— 

In  the  absence  of  a  showing  that 
a  charge  of  court  did  not  pertain 
to  any  issue  made  in  the  plead- 


ings or  evidence,  a  presumption 
arises  that  it  was  relevant;  and 
generally  speaking  it  is  not  error 
to  assume  that  the  issues  were  as 
the  parties  permitted  them  to  re- 
main in  the  pleadings.    360. 

Where  the  petition  charges  neg- 
ligence and  the  answer  is  a  mere 
general  denial,  the  fact  that  some 
evidence  was  offered  without  ob- 
jection which  suggested  contribu- 
tory or  concurrent  negligence  af- 
fords ground  for  a  charge  on  that 
issue;  but  a  refusal  to  give  such  a 
charge  is  error  only  when  the  re- 
quest that  it  be  given  was  made  at 
the  proper  time  and  the  issue  of 
contributory  negligence  was  raised 
by  the  pleadings.    360. 

It  is  error  to  charge  a  Jury  that 
their  impressions  from  viewing 
the  premises  is  evidence  and  bet- 
ter evidence  than  that  of  witnesses 
whose  testimony  may  conflict 
therewith  as  to  physical  features 
or  general  facts.    65. 

In  an  action  to  assess  damages 
to  an  abutter  for  the  laying  of  a 
railway  track  in  the  street.    572. 

CHATTEL  MORTGAGES— 

See  Mortgages    (Chattel). 

Household  goods,  such  as  beds, 
chairs  and  carpets,  are  not  such 
goods  and  chattels  as  are  used  in 
the  business  of  trafficking  in  in- 
toxicating liquor,  and  as  against  a 
mortgagee  in  good  faith  can  not  be 
distrained  for  non-payment  of  li- 
quor tax.    209. 

CHOSE  IN  ACTION— 

A  claim  for  wrongful  death  is  a 
chose  in  action  and  as  such  is 
property  and  a  part  of  the  special 
estate  of  the  decedent.    369. 

CLASSIFICATION— 

Of  cities,  see  Constitutional 
Law. 

Of  birds  under  the  game  laws. 
311. 

Of  cities;  special  levies  for 
bridges.    321. 

The  enactment  of  special  laws 
is  limited  by  the  Constitution  only 
to  those  which  confer  corporate 
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power;  proper  test  as  to  whether 
a  law  is  general  or  local.    321. 

CONDITIONAL  SALES— 

An  action  in  replevin  can  not 
be  maintained  to  recover  posses- 
sion of  chattels  sold  under  a  con- 
ditional sales  contract,  unless  the 
vendor  tender  the  amount  of 
money  or  other  property  received 
by  him  from  the  vendee  under  the 
contract,  less  a  reasonable  amount 
for  use  of  the  chattels  by  the  ven- 
dee and  damages  thereto  while  in 
his  possession,  the  amount  to  be 
retained  by  the  vendor  not  to  ex- 
ceed fifty  per  cent,  of  the  sum  re- 
ceived.   257. 

A  vendee  under  a  conditional 
sales  contract  acquires  no  addi- 
tional rights  by  reason  of  the  fail- 
ure of  the  vendor  to  file  the  con- 
tract with  the  county  recorder, 
but  an  assignee  for  the  benefit  of 
the  creditors  of  the  vendee,  who 
takes  the  chattels  as  upon  levy 
and  execution,  is  placed  in  a  ru- 
perior  position  by  reason  of  the 
failure  to  file  the  contract.    257. 

The  measure  of  damages  in  an 
action  in  replevin  by  an  assignee 
for  the  benefit  of  creditors  of  the 
vendee  under  a  conditional  sales 
contract,  where  the  chattels  have 
been  taken  into  the  possession  of 
the  vendor  and  no  redelivery  bond 
given,  is  the  fair  market  value  of 
the  chattels  at  the  time  and  place 
of  the  taking  under  the  replevin 
proceedings.    257. 

CONSIDERATION— 

An  agreement  on  the  part  of  an 
employe  to  put  forth  "his  utmost 
efforts"  for  the  benefit  of  his'  em- 
ployer for  a  stipulated  term  on 
condition  that  at  the  end  of  that 
time  he  was  to  receive  a  stipulated 
sum  in  addition  to  his  regular  com- 
pensation, is  not  void  for  want  of 
consideration.    199. 

Mutual  promises  constitute  a 
sufficient  consideration  for  the 
agreement  thereby  entered  into, 
when.    1. 

CONSPIRACY— 
What  is  relevant  and  competent 


as  to  necessary  defendants  is  rele- 
vant and  competent  as  to  a  con- 
spirator, although  he  is  not  a  nec- 
essary party.    289. 

CONSTITUTIONAL  LAW— 

A  municipal  regulation  that 
milk  may  be  sold  only  in  closed 
and  tightly  capped  bottles  does 
not  lack  uniform  operation  because 
milk  sold  to  be  consumed  on  the 
premises  and  milk  sold  by  deal- 
ers in  dairy  products  exclusively 
is  excepted  therefrom;  nor  is  such 
a  regulation  open  to  objection  on 
the  ground  that  it  is  unreasonable. 
33. 

The  statute  forbidding  the  sale 
of  milk  from  cows  fed  on  wet  dis- 
tillery waste  is  not  unreasonable 
in  its  provisions,  but  is  clearly 
within  the  power  of  the  Legisla- 
ture to  pass;  moreover  it  is  not 
void  for  uncertainty,  inasmuch  as 
the  prohibition  is  absolute,  rather 
than  against  an  indefinite  but  not 
free  use  of  this  waste  for  milch 
cows,  and  the  act  is  constitutional. 
249. 

Section  2824,  authorizing  a  levy 
of  taxes  for  county  bridges,  is  not 
rendered  unconstitutional  by  the 
provision  that  one-half  of  the  pro- 
portion of  said  bridge  fund  col- 
lected upon  property  in  certain 
cities  of  a  designated  class,  shall 
be  paid  into  the  county  treasury 
and  expended  by  such  city  in  the 
building  and  repair  of  bridges; 
such  a  provision  constitutes  a 
mere  agency  through  which  the 
money  raised  is  to  be  expended. 
321. 

The  act  found  in  93  O.  L.,  456, 
creating  the  Jerome  Special  School 
District,  is  special  legislation  and 
unconstitutional.    495. 

CONTRACTS— 

Between  a  municipality  and  nat- 
ural gas  companies,  see  Munici- 
pal Corporations. 

Where  there  is  an  inconsistency 
between  a  contract  of  purchase  and 
the  recitals  of  the  deed  as  to  who 
shall  pay  accruing  taxes,  and  the 
contract  is  ambiguous  but  the  deed 
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provides  in  terms  for  such  pay- 
ments  by  the  grantee,  there  can  be 
no  recovery  of  such  taxes  by  the 
grantee  from  the  grantor.    109. 

Between  a  manufacturer  of  pro- 
prietary articles  and  the  vendees 
binding  the  latter  to  maintain  a 
fixed  schedule  of  prices  are  in  re- 
straint of  trade  and  can  not  be  en- 
forced.   26. 

Between  husband  and  wife  as  to 
the  disposition  of  their  property 
after  the  death  of  both;  mutual 
promises  constitute  a  sufficient  con- 
sideration to  uphold  such  a  con- 
tract.   1. 

Where  a  husband  carries  out  an 
oral  contract  with  his  wife  by  ex- 
ecuting a  will  in  conformity  there- 
with, the  devisees  of  the  wife  will 
not  be  permitted  to  interpose  as 
a  defense  the  statute  of  frauds, 
but  the  performance  of  the  hus- 
band will  be  held  to  have  taken 
the  case  oi^t  of  the  operation  of 
the  statute  in  such  cases;  such  a 
contract,  as  well  as  the  lost  will  of 
the  wife,  may  be  proved  by  oral 
testimony.    1. 

Agreements  to  give  more  than 
is  due  which  are  not  nudum  pac- 
tum; agreement  by  an  employe  to 
put  forth  his  best  efforts  in  con- 
sideration of  additional  compensa- 
tion, valid.    199. 

When  a  marriage  contract  con- 
stitutes an  indisputable  common 
law  marriage;  proof  of  the  con- 
tract by  direct  evidence  as  distin- 
guished from  presumptive  proof 
arising  from  the  acts  of  the  par- 
ties.   253. 

In  interpreting  a  word  or  phrase 
in  a  contract  heed  must  be  given 
to  the  entire  agreement  and  its 
subject-matter.    385. 

An  employers'  liability  policy  is 
a  contract  of  indemnity  against 
loss,  and  not  a  contract  to  pay  a 
liability.    412. 

Contract  of  sale  and  purchase; 
variance  in  terms  of  acceptance 
not  material,  when;  reasonable 
time  to  fulfill  under  existing  con- 
ditions.   508. 

Breach  of  contract  on  the  part 


of  a  landlord  in  continuing  to 
maintain  defective  steps;  remedy 
of  the  tenant.    533. 

Between  the  owners  of  a  resort 
and  a  carrying  company;  agree- 
ment construed  to  be  a  lease  with 
the  carrying  company  holding 
over.    609.  * 

Agreement  for  the  publication 
and  sale  of  an  author's  works; 
rights  of  author  and  publisher; 
rights  of  successors  to  the  original 
contract.    636. 

CONVEYANCES— 
See  Deeds. 

CORPORATE  POWER— 

Enactment  of  special  laws  lim- 
ited by  the  Constitution  to  those 
only  which  confer  corporate  i)ower. 
321. 

CORPORATIONS— 

The  fact  that  directors  or  offi- 
cers of  a  corporation  have  been  in 
the  habit  of  doing  some  clerical 
work  or  manual  labor  for  the  com- 
pany does  not'  render  them  opera- 
tives within  the  meaning  of  the 
statute  giving  preference  to  labor 
claims.    157. 

A  petition  by  a  minority  stock- 
holder for  the  appointment  of  a 
receiver,  accounting  and  dissolu- 
tion of  the  corporation  is  good 
against  demurrer,  when  there  are 
allegations  that  the  business  is 
being  run  at  a  loss,  and  of  fraudu- 
lent conduct  on  the  part  of  the 
managing  directors  of  the  com- 
pany who  are  also  the  majority 
stockholders.    204. 

Necessary  allegations  in  an  ac- 
tion to  enforce  an  agreement  guar- 
anteeing payment  of  dividends  on 
stock  and  that  the  stock  will  be 
redeemed  at  its  face  value  upon  de- 
mand at  the  end  of  a  stipulated 
period.    206. 

Are  subject  to  the  criminal  pen- 
alties of  the  Valentine  anti-trust 
law.    438. 

Whether  the  service  obtained 
on  a  corporation  has  conferred 
Jurisdiction  may  be  determined 
by  motion.    577. 
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Service  upon  a  foreign  corpora- 
tion on  a  cause  of  action  arising 
in  another  state  but  instituted  in 
this  state  confers  Jurisdiction, 
when.     577. 

A  stockholder  has  a  right,  re- 
gardless of  the  motive  actuating 
him,  ft)  maintain  an  action  contest- 
ing alleged  irregularities  in  the 
management  of  the  corporation, 
where  his  action  is  not  brought  in 
a  representative  but  in  his  indi- 
vidual capacity  as  a  stockholder 
standing  on  his  strict  property 
rights.    646. 

Application  of  Federal  Rule  94 
to  the  motive  of  a  stockholder 
bringing  suit  against  the  corpora- 
tion.   646. 

Policy  of  the  law  the  same  with 
reference  to  foreign  as  domestic 
corporations.    646. 

Directors  without  authority  to 
retire  or  increase  capital  stock 
without  notice  to  stockholders;  re- 
tirement of  stock  not  completed 
by  paying  over  the  amount  of 
money  which  it  represents.    646. 

Acquirement  by  one  railway  cor- 
poration of  controlling  interest  in 
another;  purely  legal  ownership 
of  stock  as  distinguished  from 
railroad  ownership;  no  right  of 
ownership  in  the  stock  of  an- 
other corporation,  when.    646. 

Grounds  for  a  receivership  of  a 
corporation;  acts  which  a  minor- 
ity stockholder  may  enjoin.    646. 

Action  of  directors  who  consti- 
tute the  boards  of  two  different 
corporations  will  be  scrutinized 
where  complaint  is  made  as  to 
the  fairness  of  their  action  with 
reference  to  one  of  the  corpora- 
tions.   646. 

COUNTER-CLAIM— 

A  Judgment  recovered  by  a 
grantee  against  his  grantor  on  ac- 
count of  damages  to  premises  by 
fire,  which  occurred  after  sale  and 
transfer  of  the  property  but  be- 
fore possession  had  been  given, 
can  not  be  set  up  as  a  counter- 
claim   in    an    action   brought   on 


the  purchase  money  notes  and 
mortgage  by  an  innocent  holder. 
40. 

COUNTY— 

Where  it  becomes  necessary  for 
a  county  officer  in  the  proper  ad- 
ministration of  the  duties  of  his 
office  to  procure  the  assistance  of 
an  attorney,  other  than  or  in  addi- 
tion to  the  assistance  rendered 
him  by  the  prosecuting  attorney, 
he  may  under  Section  1274  em- 
ploy such  attorney,  providing  the 
county  commissioners  assent  to 
and  order  such  employment  and 
fix  the  compensation.    225. 

Property  owners  have  the  right 
to  be  heard  by  the  county  com- 
missioners as  to  damages  '  they 
may  sustain  if  a  proposed  plan  for 
abolishing  a  dangerous  grade 
crossing  is  carried  out.    337. 

COURTS— 

What  questions  must  be  deter- 
mined in  order  to  give  a  probate 
court  Jurisdiction  in  a  condemna- 
tion proceeding  brought  by  a 
school  board.    232. 

COVENANTS— 

An  action  based  on  breach  of 
covenant  against  incumbrances 
will  not  lie  for  recovery  by  a 
grantee  from  his  grantor  of  taxes 
paid  by  him  which  became  due 
after  June  20  succeeding  the  con- 
veyance of  the  property,  where 
the  contract  of  sale  and  purchase 
is  ambiguous  as  to  whether  the 
taxes  were  to  be  paid  by  the  gran- 
tor or  the  grantee,  but  the  deed 
provides  in  terms  that  they  shall 
be  paid  by  the  grantee.    109. 

Restricting  the  right  to  remove 
trade  fixtures  are  strictly  con- 
strued, and  as  between  landlord 
and  tenant  the  construction  will 
be  liberal  toward  the  tenant  with 
the  purpose  of  encouraging  trade 
and  industry;  construction  of  a 
covenant  that  the  lessee  should 
equip  the  premises  with  an  auto- 
matic fire  sprinkling  system  at  his 
own  expense,  with  reference  to 
his  right  to  remove  the  fixtures 
thus  installed.    218. 
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CRIMINAL  LAW— 

See  Indictment. 

An  entry  in  a  criminal  case,  re- 
citing that  the  cause  came  on  for 
trial  to  a  Jury,  and  after  due  con- 
sideration the  jury  failed  to  agree 
and  were  discharged  and  the  cause 
was  continued  until  the  next  term, 
does  not  state  a  sufficient  reason 
for  the  discharge  of  the  jury  and 
operates  as  a  discharge  of  the  ac- 
cused from  further  trial.    77. 

Circumstantial  evidence,  such  as 
a  continuance  of  the  use  of  bar 
fixtures  after  the  county  had  gone 
dry,  is  not  sufficient  to  convict  of 
keeping  a  place  where  intoxicating 
liquors  were  sold.    103. 

The  inducing  of  the  deposit  of 
money  in  a  bank  by  a  director 
thereof  by  means  of  false  pre- 
tenses with  intent  to  defraud  is  an 
"obtaining"  of  the  money  within 
the  meaning  of  Section  7076,  not- 
withstanding it  was  not  received 
by  the  accused  personally.    97. 

When  the  crime  of  false  pre- 
tenses is  complete;  inducing  an- 
other to  deposit  money  in  a  bank 
which  proved  insolvent  is  not  "ob- 
taining" under  false  pretenses; 
averments  which  fail  to  state  a 
nexus;  description  of  the  property 
taken  must  be  intelligent  to  ordi- 
nary minds.    129. 

The  statute  defining  embezzle- 
ment (Section  6842)  is  not  a  limi- 
tation as  to  prosecution,  but  mere- 
ly authority  for  grouping  smaller 
items  in  order  to  make  the  offense 
a  felony  instead  of  a  misdemeanor. 
129. 

A  motion  will  not  lie  to  com- 
pel an  official  stenographer  to  pro- 
duce for  the  use  of  the  accused  a 
copy  of  the  testimony  given  by 
the  accused  before  the  grand  jury 
which  indicted  him.    129. 

Unpaid  interest  can  not  be  the 
subject  of  larceny,  embezzlement, 
or  the  obtaining  of  money  under 
false  pretenses.    129. 

An  averment  that  certain  de- 
scriptive features  of  property  em- 
bezzled "are  unknown  to  the 
grand  jurors"  is  proper,  but  does 


not  excuse  the  state  for  failing  to 
procure  a  description  thereof;  de- 
scription should  be  intelligent  to 
ordinary  minds  and  sufficiently 
particular  to  identify  the  property 
with  certainty.     129. 

A  motion  to  quash  does  not  lie 
to  an  indictment  on  the  ground 
that  it  was  not  signed  by  the  fore- 
man with  his  full  name.    254. 

An  indictment  charging  that  on 
a  certain  day  and  during  the  in- 
terval between  that  day  and  the 
date  of  the  finding  of  the  indict- 
ment the  defendant  kept  a  room 
for  the  purpose  of  gambling  is 
not  bad  for  duplicity.    254. 

It  is  not  absolutely  essential 
that'  the  words  of  the  statute  be 
employed  in  an  indictment.    247. 

The  word  "horse"  is  used  In  the 
statutes  in  the  generic  sense  and 
embraces  the  word  "pony,"  and 
an  indictment  which  charges  that 
the  defendant  did  unlawfully,  will- 
fully and  maliciously  administer 
a  large  amount  of  poison  to  a  cer- 
tain pony  is  not  open  to  demurrer. 
247. 

Venue  is  not  laid  by  locating 
the  place  of  the  commission  of  the 
offense  as  on  a  certain  street,  with- 
out adding  the  county  and  state. 
349. 

Allusion  in  argument  to  the  jury 
as  to  the  failure  of  the  defendant 
to  call  witnesses  as  to  his  charac- 
ter is  not  prejudicial,  where  the 
defendant  has  by  his  own  testi- 
mony placed  his  character  in  is- 
sue.   420. 

Where  counsel  for  the  defendant 
first  referred  to  the  granting  of 
mercy,  and  the  jury  followed  his 
suggestion,  it  can  not  be  claimed 
that  a  reference  to  the  matter  by 
the  iprosecuting  attorney  preju- 
diced the  defendant.    420. 

It  is  not  good  practice  to  permit 
a  verdict  to  be  torn  open  and  in- 
vestigated by  affidavits  by  the 
Jurors  themselves.    420. 

In  the  absence  of  objection  to  a 
remark  by  the  prosecuting  attor- 
ney to  the  jury,  that  if  they 
brought  in  a  certain  verdict  they 
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ought  to  go  to  jail,  a  new  trial 
will  not  be  granted  therefor  in  the 
absence  of  reason  for  believing 
that  the  defendant  was  prejudiced 
thereby.    420. 

CROSSINGS— 

Abutting  property  owners  may 
petition  for  an  injunction  against 
the  abolition  of  a  grade  crossing 
in  the  manner  proposed,  when  the 
prosecuting  attorney  has  refused 
to  take  action  in  the  matter.    337. 

The  authority  to  substitute  a 
crossing  other  than  at  grade,  un- 
der the  act  to  abolish  dangerous 
railway  crossings,  is  not  limited 
to  the  substitution  of  an  overhead 
or  undergrade  crossing  at  the 
point  of  the  old  intersection;  but 
permits  of  the  making  of  a  detour 
in  the  highway  for  a  short  dis- 
tance in  order  to  reach  a  more 
practical  location  for  the  new 
crossing.    337. 

Section  3337-8  et  seq.  continues 
in  force  the  provisions  of  Section 
2304  et  seq.  so  far  as  concerns  the 
right  of  property  owners  to  Ve 
heard  In  proceedings  before  coun- 
ty commissioners  as  to  damages 
they  will  sustain  If  the  proposed 
plan  for  abolishing  a  grade  cross- 
ing is  carried  out.    337. 

As  to  looking  and  listening  upon 
approaching  a  crossing.    401. 

An  elevated  railway  track  across 
a  public  landing  Is  not  a  struc- 
ture for  abolishing  a  grade  cross- 
ing.   433. 

CUL  DE  SAC— 

The  appendant  easement  of  In- 
gress and  egress  of  an  abutting 
owner  on  a  cul  de  sac  extends  to 
all  that  part  of  the  street  lying 
between  his  land  and  the  first  con- 
necting thoroughfare.    426. 


DAIRY     AND     FOOD     COMMIS- 
SIONER— 

The  employment  by  this  com- 
mission of  men  known  as  Inspec- 
tors, who  are  charged  with  the 
duty  of  Inducing  keepers  and  In- 
mates of  brothels  to  sell  Intoxica- 


ting liquor  In  order  that  Dow  taxes 
may  be  assessed  against  them,  is 
not  In  harmony  with  the  manifest 
Intention  of  the  L^slature  in 
enacting  statutes  forbidding  such 
sales  and  providing  penalties  for 
violation  thereof;  and  the  testi- 
mony of  m.en  thus  employed  to 
ensnare  women  Into  violation  of 
law  Is  entitled  to  no  enreater  cred- 
ence than  that  of  the  women 
against  whom  the  Information  Is 
laid.    209. 

DAMAGES— 

An  action  will  not  lie  for  liqui- 
dated damages  x>n  account  of 
breach  of  a  contract  between  a 
manufacturer  of  a  proprietary  ar- 
ticle and  vendees  binding  the  lat- 
ter to  maintain  a  fixed  schedule 
of  prices.     26. 

Rules  for  estimating  the  amount 
to  be  paid  for  a  right-of-way  for 
a  traction  road  through  a  farm. 
65. 

Measure  of,  In  an  action  in  lo 
plevfn  by  an  assignee  for  the  bene- 
fit of  the  creditors  of  a  vendee  un- 
der a  conditional  sales  contract, 
where  the  goods  have  been  taken 
Into  the  possession  of  the  vendor 
and  no  redelivery  bond  given.  257. 

Are  not  recoverable  by  a  hus- 
band for  loss  of  the  services  of 
his  wife  who  was  Instantly  killed 
In  the  accident  complained  of. 
320. 

To  abutting  owners  from 
changes  Involved  In  the  abolition 
of  a  grade  crossing.    337. 

To  land  owner  arising  from  the 
laying  out  of  a  new  road.    504. 

DEATH— 

An  action  on  exceptions  to  the 
Inventory  of  the  guardian  of  an 
Imbecile  Is  not  abated  by  the 
death  of  the  Imbecile  after  the 
case  Is  submitted  but  before  an 
opinion  had  been  rendered.    179. 

DECREE — 

Construction  of  decree  of  court 
as  to  right  of  a  gas  company  to 
withdraw  percentage  of  deposit  Im 
pounded   to   await   determination 
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of  legal  rate  to  be  charged  for  gas. 
526. 

DEED— 

A  mental  condition  which  causes 
forgetfulness  of  the  ties  of  blood 
as  a  result  of  real  or  fancied 
wrongs,  although  not  amounting 
technically  to  unsoundness  of 
mind,  should  be  taken  into  con- 
sideration in  determining  whether 
the  making  of  a  deed  was  a  free 
and  voluntary  act;  conduct 
amounting  to  undue  influence 
where  family  differences  were  pro- 
moted.   88. 

Where  resentment  felt  by  a 
father  toward  two  of  his  sons  and 
their  wives  was  excited  by  the  con- 
duct both  active  and  passive  of  a 
third  son  to  whom  the  father 
deeded  all  his  property  without 
adequate  consideration  and  with- 
out understanding  the  full  force 
and  effect  of  the  instrument  which 
he  was  signing,  a  court  of  equity 
will  set  the  deed  aside.    88. 

DE  FACTO— 

A  board  of  education  is  a  de 
facto  board,  when;  may  accept  a 
bequest  for  school  purposes.    495. 

DESCENTS— 

The  language  used  in  the  will 
involved  in  this  case  indicates 
that  the  testator  used  the  words 
"legal  heirs"  in  the  strict  technical 
sense  of  those  words,  meaning 
thereby  to  designate  the  person  or 
persons  appointed  by  law  to  suc- 
ceed to  the  estate.    234. 

Determination  as  between  con- 
flicting claimants  based  upon  a 
package  of  old  letters.    406. 

DESCRIPTION— 

The  description  of  property  in 
an  indictment  should  be  intelli- 
gent to  ordinary  minds,  and  suffi- 
ciently particular  to  identify  it 
with  certainty;  prosecution  not 
excused  from  obtaining  descrip- 
tive features  "to  the  grand  jury 
unknown."     129. 

DEVISE— 

The  provision  of  Section  5943 
for  the  forfeiture  of  a  devise  for 


failure  of  the  devisee  to  probate 
will  for  three  years,  althugh  hav- 
ing control  or  knowledge  there- 
of, is  punitive  in  effect  and  must 
be  strictly  construed.    113. 

Mere  delay  or  lapse  of  time  does 
not  put  in  operation  the  provi- 
sion for  forfeiture  of  devise,  but 
to  do  so  requires  that  an  action 
shall  be  brought  and  a  decree  en- 
tered declaring  the  forfeiture. 
113. 

A  son  is  precluded  from  as- 
serting against  his  mother  the  for- 
feiture of  a  devise  where  he  has 
had  the  full  confidence  of  his 
mother,  and  has  acted  as  her  busi- 
ness agent,  and  himself  had  full 
knowledge  of  the  existence  of  the 
will  which  was  not  presented  for 
probate.    113. 

The  burden  of  proof,  upon  as- 
sertion of  the  defense  of  forfei- 
ture of  a  devise  for  failure  to  pro- 
bate, will,  is  upon  the  contending 
heir  at  law  and  his  successors  in 
title.    113. 

Of  property  received  under  a 
fraudulent  conveyance.    71! 

DISCHARGE— 

The  discharge  of  the  jury  in  a 
criminal  case  operates  as  a  dis- 
charge of  the  defendant,  where  a 
sufficient  reason  therefor  is  not 
stated  in  the  journal  entry.    77. 

DISCRETION— 

A  cause  is  submitted  when  the 
presentation  of  evidence  is  closed, 
and  it  is  within  the  discretion  of 
the  court  whether  oral  argument 
will  be  heard  or  briefs  of  counsel 
will  be  considered.    179. 

Judicial  discretion  In  the  mat- 
ter of  specific  charges.    360. 

Courts  will  not  interfere  with 
the  exercise  of  discretion  by  a 
public  officer,  unless.    598. 

Dl  SCRIMINATION— 

In  penalties  as  between  corpora- 
tions and  individuals.    438. 

DISMISSAL— 

i^ppeal  from  a  judgment  against 
one  defendant  and  dismissal  of 
the  other  two.    617. 
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DITCHES  AND  DRAINS— 

Testimony  as  to  interference 
with  a  drainage  system  is  compe- 
tent in  estimating  the  amount  to 
be  paid  for  a  right-of-way  for  a 
traction  road  through  a  farm.    65. 

DIVORCE  AND  ALIMONY— 

See  Alimony. 

A  common  law  marriage  is  a 
valid  marriage  in  Ohio.    353. 

A  marriage  contract,  reduced 
to  writing  and  signed  and  fol- 
lowed by  cohabitation,  reputation 
and  publicity,  constitutes  an  in- 
disputable common  law  marriage; 
and  the  binding  character  of  such 
a  marriage  is  not  affected  by  proof 
that  the  wife  had  previously  sus- 
tained a  meretricious  relation  with 
another  man.    353. 

Nunc  pro  tunc  entry  embodying 
correction  of  decree  is  not  barred 
by  the  statute  of  limitations  until 
three  years  after  the  parties  had 
notice  of  the  legal  significance  of 
the  language  used  in  the  decree. 
461. 

A  divorced  woman  will  be  re- 
garded as  the  widow  of  her  sec- 
ond husband,  althought  the  mar- 
riage was  not  valid  in  the  state 
where  it  was  solemnized,  when. 
461. 

Fraudulent  conveyance  made  to 
defeat  an  award  of  alimony;  Hen 
of  the  allowance  of  alimony.    71. 

DOW  TAX— 
See  LiQUOB  Laws. 

DUPLICITY— 

As  between  two  counts  of  an  in- 
dictment,  see  Indictments. 


EASEMENT— 

May  be  appropriated  across  a 
public  landing  for  a  railway  track, 
provided.     433. 

The  use  of  a  way  is  not  adverse 
and  the  right  to  use  the  way  can 
not  be  claimed  by  prescription, 
when.    491. 

Burden  of  proof  as  to  the  char- 
acter of  use  of  a  way.    491. 


ELECTIONS— 

Under  the  referendum  provided 
by  Section  3283d,  R.  S.,  blank  bal- 
lots are  not  "votes"  cast  on  the 
question  and  can  not  be  counted. 
632. 

The  return  by  the  canvassing 
board  of  a  certificate  based  on  a 
count  which  included  blank  bal- 
lots will  be  enjoined,  when.    632. 

EMBEZZLEMENT— 

Purpose  of  the  three  years 
grouping  provision  of  the  embez- 
zlement statute;  unpaid  interest 
can  not  be  the  subject  of  embez- 
zlement.   129. 

EMINENT  DOMAIN— 

For  appropriation  by  a  school 
board,  see  Appbopbiation. 

A  traction  company  appropria- 
ting a  right-of-way  through  a  farm 
will  be  required  to  pay  to  the  own- 
er the  fair  market  value  of  the 
land  at  the  time  it  is  taken;  evi- 
dence as  to  interference  with 
drainage  pipes  and  the  destruc- 
tion of  a  part  of  the  drainage  sys- 
tem of  the  farm  is  competent    65. 

Before  a  probate  court  acquires 
jurisdiction  in  a  condemnation 
proceeding  brought  by  a  school 
board,  or  a  jury  is  summoned,  it 
must  be  determined:  that  the 
school  board  has  passed  the  neces- 
sary resolution;  inability  of  the 
board  to  agree  with  the  owner  on 
the  question  of  price;  necessity  of 
the  appropriation  for  the  purpose 
described  in  the  petition;  and 
that  all  parties  having  an  interest 
in  the  property  have  been  legally 
notified.    232. 

Necessity  for  acquiring  prop^ 
erty  is  not  shown  and  jurisdiction 
is  not  acquired,  where  it  appears 
that  the  property  is  not  now 
needed  for  either  building  or  play- 
ground purposes,  but  the  real  ob- 
ject of  the  board  in  seeking  to  ac- 
quire the  property  is  to  prevent 
the  building  thereon  of  a  black- 
smith shop  adjoining  the  school 
grounds.     232. 

A  railway  company  may  appro- 
priate an  easement  for  an  elevated 
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track  aeross  a  public  landing,  pro- 
vided.   433. 

An  elevated  railway  track  acroBB 
a  public  landing  Is  not  of  the  class 
of  structures  for  abolishing  grade 
crossings.    433. 

EQUITY— 

Where  the  right  of  action  Is  at 
law,  an  action  In  equity  which 
would  make  the  defendant  liable 
to  the  plaintiff  before  It  Is  liable 
to  the  party  with  whom  it  con- 
tracted, can  not  be  maintained. 
412. 

ERROR— 

In  Instructions  to  jury,  see 
Charge  of  Ck)UBT. 

The  omission  of  the  state  to  es- 
tablish venue  in  a  criminal  prose- 
cution constitutes  reversible  error. 
174. 

ESTATES  OF  DECEDENTS— 

Where  an  executor  is  given  con- 
trol of  the  estate  for  a  number  of 
years  after  the  death  of  the  testa- 
tor, Jie  may  charge  the  estate  for 
such  repairs  as  were  necessary  to 
maintain  the  rental  value  of  the 
property,  but  not  with  the  cost  of 
valuable  improvements  which  he 
may  have  made;  his  account 
should  show  each  item  of  receipts 
and  expenditures;  will  be  allowed 
to  charge  the  estate  only  for  such 
attorney's  fees  as  are  reasonable 
and  for  such  services  as  were 
proper  for  the  settlement  of  the  es- 
tate.   12. 

Estate  of  deceased  wife  not  lia- 
ble for  funeral  expenses  paid  by 
her  husband.    559. 

Widow  estopped  from  claiming 
first  year's  support,  where  no  claim 
was  asserted  for  nearly  forty 
years  after  the  estate  of  her  hus- 
band had  been  closed.    589. 

The  rule  of  Immunity  of  estates 
against  indebtedness  incurred  by 
the  personal  representative  does 
not  apply  where  the  estate  and 
the  minor  heirs  derived  a  benefit 
from  the  use  by  a  third  person  of 
his   own    money,    at   the   request 


of  the  executor,  in  paying  taxes 
and  thus  saving  the  property  from 
sacrifice;  and  this  is  true  not- 
withstanding maladministration 
by  the  executor.    193. 

Where  money  is  advanced  by  a 
third  party  to  an  administrator  at 
his  request  to  pay  taxes  on  prop- 
erty belonging  to  the  estate,  it  is 
not  necessary  that  the  claim 
therefor  should  have  been  pre- 
si*nted  to  the  administrator  with- 
in Ihe  prescribed  time.    193. 

ESTOPPEL— 

A  son  who  had  the  full  confi- 
dence of  his  mother,  and  acted  as 
her  business  agent,  and  knew  of 
the  existence  of  a  will  which  was 
not  offered  for  probate  and  which 
contained  a  devise  to  her,  Is  es- 
topped from  asserting  forfeiture 
of  such  devise.    113. 

A  promisee  is  estopped  from 
prosecuting  an  action  on  a  prom- 
issory note  by  evidence  imported 
into  the  case  of  fraudulent  Intent 
in  securing  its  execution,  notwith- 
standing no  ground  of  estoppel 
was  pleaded.    396. 

EVIDENCE— 

An  oral  contract  between  hus- 
band and  wife  as  to  the  disposi- 
tion they  would  make  of  certain 
property  by  will  may  be  proved 
by  parol  or  extrinsic  testimony; 
the  scrivener  who  wrote  the  will, 
afterward  lost,  and  who  was  pres- 
ent when  the  oral  contract  was 
made  is  a  competent  witness.    1. 

Knowledge  of  the  agent  of  an 
insurance  company  that  the  title 
of  the  ground  upon  which  the 
building  he  was  insuring  stood 
was  not  in  the  owner  of  the  build- 
ing, is  not<  admissible  to  show 
waiver  of  ownership  of  the  land 
by  the  insured,  where  no  such 
waiver  is  endorsed  on  the  policy. 
49. 

Testimony  as  to  interference 
with  drainage  pipes  and  the  de- 
struction of  a  part  of  a  system  of 
drainage  is  competent  in  an  ap- 
propriation proceeding  for  a  right- 
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of-way  for  a  traction  road  through 
a  farm.    65. 

The  impression  of  a  Jury  de- 
rived from  a  view  of  the  premises 
is  not  in  the  nature  of  testimony. 
65. 

As  to  the  promoting  of  family 
differences  is  a  sufficient  basis  for 
setting  a  deed  aside,  when.    88. 

Circumstantial  evidence  of  the 
keeping  of  a  place  where  intoxi- 
cating liquors  are  sold  in  "dry" 
territory;  where  of  the  character 
offered  in  this  case  is  not  sufficient 
to  convict.    103. 

A  guardian  of  an  imbecile  is 
an  incompetent  witness  to  prove 
a  claim  for  services  rendered  to 
the  ward  by  the  guardian  before 
his  apointment  as  guardian.    179. 

Where  as  between  a  cause  of 
action  on  a  promissory  note  and  a 
cause  of  action  on  the  same  claim 
as  for  money  loaned,  the  plaintiff 
elects  to  stand  on  his  second  cause 
of  action,  the  fact  of  the  execu- 
tion of  the  note  can  not  be  con- 
sidered in  determining  the  case. 
193. 

The  testimony  of  men  employed 
to  ensnare  women  into  making  un- 
lawful sales  of  intoxicating  li- 
quor in  order  that  the  Dow  tax 
may  be  collected  from  them,  is 
of  no  greater  weight  than  that  of 
the  women  againpit  whom  the  in- 
formation is  laid.    209. 

An  erroneous  entry  on  a  Dow 
tax  duplicate  does  not  constitute 
prima  fctcie  evidence,  within  the 
meaning  of  Section  1104,  that  the 
person  so  characterized  is  engaged 
in  the  business  of  trafficking  in 
intoxicating  liquor.    209. 

What  is  relevant  and  pertinent 
to  other  defendants  is  relevant 
and  pertinent  to  one  who  is 
charged  as  a  conspirator,  although 
he  is  not  a  necessary  party.    289. 

Proof  which  is  sufficient  to  es- 
tablish the  existence  of  a  public 
nuisance  in  the  form  of  offensive 
or   unwholesome  odors  given   off 


by  a  manufacturing  plant  within 
a  municipality;  collateral  issues. 
296. 

Proof  necessary  to  establish  a 
common  law  marriage;  direct  evi- 
dence as  distinguished  from  pre- 
sumptive proof  arising  from  the 
acts  of  the  parties.    353. 

As  to  fraudulent  Intent  in  the 
execution  of  a  note,  although  im- 
ported into  the  case,  estops  the 
promisee  from  prosecuting  an  ac- 
tion thereon.    396. 

A  package  of  letters  dated  from 
twenty'^ine  to  thirty-five  years 
ago,  bearing  all  the  appearance 
of  age  and  found  in  the  dresser 
drawer  of  the  decedent  by  his  ad- 
ministrator, immediately  follow- 
ing his  death  and  before  any  other 
person  had  entered  the  house  are 
competent  evidence  in  establish- 
ing heirship.    406. 

As  to  authority  of  agent  to 
draw  a  bill  of  exchange.    449. 

Duty  of  plaintiff  to  meet  proof 
made  by  depositions  taken  long 
before  the  trial.    449. 

Parol  testimony  is  admissible 
on  the  question  as  to  whether  the 
mayor  was  absent  from  the  city  on 
the  day  the  vice>mayor  signed  a 
certain  ordinance.    625. 

EXEMPTIONS— 

From  taxation,  see  Homestead 
and  Taxation. 

EXECUTOR— 
See  Administbatob. 

EXHIBITS— 

Attached  to  a  petition;  suffi- 
ciency of  the  pleading  and  con- 
struction of  the  written  instru- 
ment determined,  how;  construc- 
tion of  Section  5085,  providing 
when  copies  of  a  written  instru- 
ment shall  be  attached  to  a  plead- 
ing.   81. 

FALSE  PRETENSES— 

Where  by  means  of  false  pre- 
tenses   with    intent    to    defraud 
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money  was  deposited  by  the  prose- 
cuting witness  In  a  bank  of  which 
the  accused  was  a  director,  the 
money  was  "obtained"  by  the  ac- 
cused within  the  meaning  oi  Sec- 
tion 7076,  notwithstanding  it  was 
not  received  by  the  accused  per- 
sonally.   97. 

Money  deposited  in  a  bank  ^y 
means  of  false  pretenses  will  be 
held  to  have  be>  n  prima  facie  a 
general  deposit,  the  title  to  which 
passed  to  the  bank.    97. 

The  crime  of,  is  not  complete 
unless  the  accused  obtained  money 
or  property  of  another  for  himself 
by  false  representations  as  to  past 
or  existing  facts  with  intent  to 
defraud.    129. 

The  inducing  of  another  to  part 
with  his  property  to  a  person  other 
than  the  accused,  as  for  example 
to  deposit  it  in  a  bank  which 
proved  to  be  insolvent,  is  not  an 
''obtaining"  within  the  meaning  of 
the  statute.    129. 

Averments  which  fail  to  state  a 
nexus;  description  of  the  property 
must  be  intelligent  to  ordinary 
minds;  unpaid  interest  can  not  be 
the  subject  of  false  pretenses.    129. 

FEES — 

Action  for  recovery  of,  where 
paid  out  of  the  county  treasury 
for  the  collection  of  taxes  on  prop- 
erty omitted  from  the  tax  dupli- 
cate will  not  lie  on  the  mere  aver- 
ment that  the  amount  paid  was 
excessive.    60. 

FINAL  ORDER— 

An  entry  of  judgment  against 
one  defendant  and  dismissal  of 
the  other  two  after  a  hearing  on 
the  merits  is  a  final  judgment. 
617. 

FIRE  SPRINKLER  SYSTEM— 

An  automatic  fire  sprinkler  sys- 
tem is  a  trade  fixture,  though  in- 
stalled by  the  lessee  at  his  own  ex- 
pense in  accordance  with  a  cove- 
nant of  the  lease.    218. 


FIXTURES— 

Covenants  restricting  the  right 
to  remove  trade  fixtures  are  strict- 
ly construed,  and  as  between  land- 
lord and  tenant  the  construction 
snould  be  liberal  toward  the  ten- 
ant; how  the  intention  with  refer- 
ence to  annexing  fixtures  to  the 
property  is  to  be  determined;  an 
automatic  fire  extinguisher  sys- 
tem is  a  trade  fixture  and  may  be 
removed  by  the  lessee.    218. 

FORFEITURE— 

Provisions  for  forfeiture  of  a  de- 
vise for  failure  to  present  will  for 
probate,  when  control  and  knowl- 
edge thereof  was  bad  by  the  devi- 
see, construed'.    113. 

Forfeiture  of  a  devise  can  only 
be  declared  by  the  bringing  of 
suit  for  that  purpose  and  the  en- 
tering of  a  decree.    113. 

FRAUD— 

See  STATUTE  OF  Fbauds. 

An  action  will  not  lie  on  a  note 
executed  in  furtherance  of  a  fraud- 
ulent intent;  evidence  of  a  fraudu- 
lent intent  imported  into  the  case 
estops  the  promisee  from  prose- 
cuting such  an  action,  notwith- 
standing no  ground  of  estoppel  was 
pleaded.     396. 

FRAUDULENT  CONVEYANCE— 

Where  made  to  defeat  a  claim 
for  alimony;  lien  of  the  award  of 
alimony;  effect  of  a  devise  based 
on  a  fraudulent  conveyance.    71. 

One  receiving  a  transfer  from 
an  insolvent  with  Intent  to  de- 
fraud creditors,  can  not  be  charged 
with  the  value  of  the  property  as 
trustee  for  the  creditors,  when  it 
appears  that  he  renounced  the 
trust  and  returned  the  property  be- 
fore the  rights  of  creditors  had 
become  fixed  by  the  obtaining  of 
judgment  or  filing  of  a  creditors' 
bill.     585. 

FUNERAL  EXPENSES— 
Liability    of    husband    for    fu- 
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neral  expenses  of  wife  who  was 
seeking  a  divorce.    559. 

Liability  of  husband  for  fu- 
neral expenses  of  wife  who  had  an 
ample  estate  of  her  own.    565. 


GAMBLING— 

An  indictment  charging  that  on 
a  certain  day  and  during  the  in- 
terval between  that  day  and  the 
date  of  the  finding  of  the  indict- 
ment the  defendant  kept  a  room 
for  the  purpose  of  gambling,  is  not 
bad    for   duplicity.    254. 

A  note  given  in  furtherance  of 
a  gambling  contract  is  not  enforci- 
ble  in  the  hands  of  an  innocent 
holder  for  value,  notwithstanding 
the  provisions  of  the  negotiable 
instruments  act.    481. 

GAME  LAWS— 

The  white  heron  Is  a  game  bird 
and  an  affidavit  charging  that  the 
accused  did  have  in  his  possesion 
and  for  the  purpose  of  sale  one 
aigrette,  the  plumage  of  a  heron, 
does  not  state  an  offense  under 
Sections  22  and  25  of  the  act  of 
May  9,  1908.     311. 

Classification  of  birds;  Intention 
of  the  Legislature  In  enacting  the 
game  laws.    311. 

GOVERNMENTAL  POWERS— 

A  municipal  corporation  acts  In 
governmental  capacity  where  Its 
health '  ofllcers  fumigate  premises 
in  which  there  has  been  a  conta- 
gious disease;  municipality  not  lia- 
ble for  negligence  In  the  use  of  the 
fumigating  apparatus.    250. 

GRAND   JURY— 

An  official  stenographer  can  not 
be  compelled  to  produce  for  the 
use  of  an  accused  person  a  copy 
of  the  testimony  given  by  the  ac- 
cused before  the  grand  jury  which 
Indicted  him.    129. 

GUARANTY— 

A  petition  to  enforce  a  guaran- 
ty   of    payment   of    dividends   on 


stock  and  that  It  will  be  redeemed 
at  Its  face  value  on  demand  at  the 
end  of  a  stipulated  period  is  de- 
murrable in  the  absence  of  any 
allegation  of  demand  and  tender 
back  of  the  stock  on  the  date 
named  in  the  agreement.    206. 

GUARDIAN  AND  WARD— 

The  death  of  a  ward  during  the 
interval  between  the  submission 
of  exceptions  to  the  account  of  the 
guardian  and  the  rendering  by  the 
court  of  Its  opinion  does  not  abate 
the  action,  but  judgment  will  be 
entered  as  of  the  date  of  the  sub- 
mission of  the  cause.    179. 

Any  person  Interested  in  an  im- 
becile ward,  though  a  stranger 
and  not  a  creditor  or  a  relative, 
may  as  next  friend  prosecute  an 
action  for  the  removal  of  the 
guardian  or  maintain  exceptions 
to  his  account,  upon  the  giving  of 
bond  for  costs.    179. 

The  guardian  of  an  imbecile 
must  list  and  value  In  his  inven- 
tory every  item  of  personal  prop- 
erty belonging  to  the  ward,  includ- 
ing doubtful  judgments,  claims, 
notes  and  accounts,  and  each  par- 
cel of  real  estate;  he  will  be 
charged  with  the  fair  market 
value  of  real  estate  sold  by  him, 
located  In  another  state  and  be- 
longing to  the  ward,  even  If  the 
amount  so  found  by  the  court  be 
more  than  was  received  by  the 
guardian;  he  will  be  charged  with 
fees  paid  to  counsel  for  prosecu- 
ting fomented  litigation  or  that 
were  barred  by  the  statute  of 
limitations;  he  will  be  charged 
with  lawful  interest  on  all  funds 
of  the  ward  placed  by  him  In  bank 
In  his  own  name  and  used  for 
payment  of  his  own  debts  or  in 
speculation;  he  will  be  charged 
with  all  amounts  paid  to  or  loaned 
to  prospective  heirs  without  se- 
curity; he  Is  an  incompetent  wit- 
ness to  prove  a  claim  for  services 
rendered  by  him  for  the  ward  be- 
fore his  appointment  as  guardian. 
179. 
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Where  it  is  shown  on  the  hear- 
ing of  exceptions  to  the  account  of 
the  guardian  of  an  imbecile  that 
he  mingled  the  funds  of  the  ward 
with  his  own  personal  funds,  and 
paid  claims  for  services  legal  and 
otherwise  without  investigation p 
has  purchased  real  estate  with  his 
ward'd  money  and  taken  the  title 
in  his  own  name,  has  claimed  and 
appropriated  enormous  fees  for  al- 
leged services,  he  will  be  consid- 
ered unfit  or  Incompetent  to  rep- 
resent the  estate  in  a  fiduciary  ca- 
pacity, and  in  the  absence  of  a 
proper  petition  th^efor  the  court 
will  upon  its  own  motion  remove 
such  guardian.    179. 


HEALTH— 

As  to  the  fumigating  of  prem- 
ises and  the  careless  use  of  fu- 
migating apparatus,  see  Munici- 
pal COBPORATIONS. 

Police  power  may  be  exercised 
by  a  board  of  health  in  the  regu- 
lation of  the  sale  of  milk;  such 
regulations  may  be  made  to  in- 
clude milk  whicn  is  possibly,  but 
not  certainly,  injurious  to  health; 
such  regulations  are  of  uniform 
operation,  notwithstanding  excep- 
tions as  to  milk  sold  to  be  con- 
sumed on  the  premises  or  sold  by 
dealers  in  dairy  products  exclu- 
sively.   33. 

HEIRSHIP— 

Evidence  establishing;  old  let- 
ters treated  as  competent  under 
the  rule  as  to  ancient  documents. 
406. 

HERON— 

See  White  Hebon. 

HOMESTEAD— 

One  not  a  resident  of  Ohio  at 
the  time  his  assignment  for  the 
benefit  of  creditors  was  made,  can 
not  claim  homestead  exemption 
under  the  Ohio  law  notwithstand- 
ing he  thereafter  became  a  resi- 
dent of  the  state.    635. 


HUSBAND  AND  WIFE— 

Contract  between  husband  and 
wife  to  make  certain  dispositions 
of  property  by  will;  grounds  upon 
which  such  an  agreement  will  be 
upheld;  mutual  promises  consti- 
tute a  sufllcient  consideration;  per- 
formance by  one  takes  the  agree- 
ment out  of  the  operation  of  the 
statute  of  frauds;  oral  contract 
or  lost  will  may  be  proved  by 
parol  or  extrinsic  testimony;  prop- 
erty devised  to  wife  under  an 
agreement  as  to  the  disposition 
she  was  to  make  of  it  by  will;  per- 
formance enforced  against  her  ex- 
ecutor.   1. 

Where  the  testimony  goes  to 
show  that  a  husband  conveyed  his 
interest  in  land,  after  an  allow- 
ance of  temporary  alimony  had 
been  made  to  his  wife,  with  the 
purpose  in  view  of  defeating  her 
claim,  the  court  will  order  pay- 
ment to  the  wife  from  the  pro- 
ceeds arising  from  partition  of 
this  land,  first,  her  Inchoate  dower 
therein;  second,  the  allowance 
made  to  her  of  alimony  pendente 
lite;  and,  third,  the  amount  of 
permanent  alimony  awarded  to 
her.    71. 

An  action  will  not  He  for  the 
loss  of  the  services  of  a  wife  who 
was  instantly  killed  in  the  acci- 
dent complained  of.    320. 

In  the  absence  of  a  contract  with 
a  wife,  or  circumstances  that 
raises  a  presumption  that  she  in- 
tended to  charge  her  separate  es- 
tate therefor,  no  legal  liability 
arises  against  her  even  for  neces- 
saries required  by  the  family;  and 
tuition  fees  for  her  child  under 
a  contract  entered  into  by  her  hus- 
band can  not  be  made  a  charge 
against  her  individually.    332. 

A  common  law  marriage  is  a 
valid  marriage  in  Ohio;  what  con- 
stitutes proof  of  a  common  law 
marriage;  binding  character  of 
such  a  marriage  not  affected  by 
proof  that  the  wife  had  previously 
sustained  a  meretricious  relation 
with  another  man,    358. 
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A  woman  who,  under  a  mis- 
taken belief  that  her  husband  was 
dead,  married  another  man  is  not 
entitled  to  alimony  pendente  lite 
in  an  action  against  the  latter  for 
divorce,  when  it  apears  that  upon 
learning  that  her  first  husband 
was  alive  she  did  not  obtain  a  di- 
voroe  from  him;  the  second  mar- 
riage was  absolutely  void.    593. 

A  wife  has  no  vested  interest  in 
a  policy  of  insurance  on  the  life 
of  her  husband  in  a  fraternal  or- 
der, and  another  may  be  substi- 
tuted for  her  as  beneficiary  with- 
out her  consent.    474. 

Correction  of  a  decree  of  di- 
vorce seventeen  years  after  it  was 
entered,  made  necessary  by  inter- 
vening property  interests.     461. 

A  husband  is  liable  for  the  fu- 
neral expenses  of  his  wife,  not- 
withstanding at  the  time  of  her 
death  she  was  seeking  a  divorce 
and  had  been  allowed  alimony 
pendente  lite.    559. 

Where  both  husband  and  wife 
are  possessed  of  ample  estates,, 
and  the  husband  pays  out  of  his 
own  funds  the  funeral  expenses  of 
his  wife,  he  is  not  entitled  to  re- 
imbursement out  of  her  estate. 
565. 

Where  the  home  is  in  the  name 
of  the  wife,  the  husband  may  be 
held  to  have  acted  as  her  agent  in 
purchasing  an  article  therefor  al- 
though it  was  charged  to  him  in- 
dividually.   581. 


IMBECILE— 
See  Guardian  and  Wabd. 

IMPROVEMENTS— 

The  estate  of  a  decedent  can 
not  be  charged  with  the  cost  of 
valuable  permanent  improvements 
made  upon  property  belonging 
thereto.     12. 

INDEMNITY— 

An  employers'  liability  policy 
containing  the  provision  that  "no 
action  shall  lie  against  the  com- 
pany to  recover  for  any  loss  under 


this  policy,  unless  it  shall  be 
brought  by  the  assured  for  loss  ac- 
tually sustained  and  paid  in  money 
by  him  in  satisfaction  of  a  judg- 
ment after  trial  of  the  issue,  nor 
unless  such  action  is  brought  with- 
in ninety  days  after  final  judg- 
ment against  him  has  been  satis- 
fied," is  a  contract  of  indemnity 
against  loss,  and  not  a  contract 
to  pay  a  liability.    412. 

An  Injured  employe  of  the  in- 
sured, who  has  recovered  a  judg- 
ment against  his  employer,  can 
not  maintain  an  action  directly 
against  the  insurance  company  on 
the  policy  of  indemnity  insurance; 
nor  can  he  enhance  his  situation 
by  bringing  an  action  equitable  in 
form,  and  thereby  make  the  com- 
pany liable  to  him  before  it  is  lia- 
ble to  his  employer  with  whom 
alone  it  contracted.    412. 

INDICTMENT— 

An  indictment  charging  that  on 
a  certain  day  and  during  the  in- 
terval between  that  day  and  the 
date  of  the  finding  of  the  indict- 
ment the  defendant  kept  a  room 
for  the  purpose  of  gambling,  is 
not  bad  for  duplicity.    254. 

INFANTS— 

The  fact  that  step-children  have 
an  inheritance  of  their  own  does 
not  relive  tneir  step-father  from 
the  obligation  to  support  them, 
and  the  inheritance  remains  im- 
pressed with  a  trust  in  their  favor 
after  passing  into  his  custody  and 
it  can  be  followed  into  his  hands 
169. 

But  where  a  step-father  inno- 
cently received  money  inherited 
by  his  step-children,  and  mingled 
it  with  his  own  under  the  impres- 
sion that  his  promise  to  support 
the  children  was  a  valid  considera- 
tion therefor,  a  complaint  filed  by 
attaining  their  majority,  charg- 
ing under  Section  6053  that  the 
fund  had  been  concealed,  embez- 
zled or  conveyed  away  by  their 
step-father,  does  not  give  jurisdic- 
tion to  that  court  or  to  the  com- 
mon   pleas   on    appeal   to    render 
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Judgment  against  the  step-father 
for  the  amount  involved.    169. 

Will  not  be  permitted  in  a  sub- 
sequent proceeding  against  the 
purchaser  at  an  administrator's 
sale  to  deny  that  the  probate  court 
obtained  jurisdiction  or  to  assert 
their  rights  as  tenants  in  common. 
501. 

INJUNCTION— 

Does  not  He  to  the  action  of  a 
county  auditor  in  employing  spe- 
cial counsel  to  prosecute  actions 
for  the  recovery  of  taxes,  when. 
225. 

Will  lie  to  restrain  a  sale  of 
public  ground  for  taxes,  where 
such  ground  has  been  rendered 
taxable  by  occupation  by  a  lessee 
for  his  own  purposes.    273. 

Or  on  the  petition  of  abutting 
owners  against  the  abolition  of 
a  grade  crossing  In  the  manner 
proposed,  when  the  prosecuting 
attorney  has  declined  to  act  in  the 
matter.    337. 

Or  against  Interference  with 
appendant  easement  of  Ingress  and 
egress  in  street.    426. 

Or  against  a  director  of  pub- 
lic service  to  prevent  his  cutting 
down  trees  In  the  public  parks. 
o98. 

Or  against  increase,  at  the  in- 
stance of  a  municipality,  of  street 
railway  fares  to  certain  points. 
609. 

Or  against  the  issuance  of  a  mis- 
leading election  certificate.    632. 

Or  against  a  corporation  on  the 
suit  of  a  minority  stockholder, 
when.     646. 

INSURANCE    (Fire)— 

A  policy  covering  a  building 
standing  on  ground  not  owned  by 
the  Insured  in  fee  simple  can  not 
be  enforced  in  the  face  of  a  con- 
dition to  the  contrary.  In  the  ab- 
sence of  a  waiver  of  the  condi- 
tion endorsed  thereon,  notw1th-> 
standing  knowledge  of  the  agent 
of  the  company  as  to  the  condition 


of  the  title  at  the  time  he  deliv- 
ered the  policy  and  received  the 
premium.    49. 

A  reply  by  an  Insurance  com- 
pany to  a  proof  of  loss,  that  it  has 
reason  to  believe  the  cash  value 
of  the  loss  was  much  less  and  the 
salvage  much  more  than  claimed 
by  the  Insured,  is  not  a  denial  of 
liability  by  the  company  or  a 
waiver  of  the  provision  of  the  pol- 
icy for  an  appraisal,  but  amounts 
to  a  disagreement  with  the  Insured 
as  to  the  amount  of  loss  sustained 
and  calls  for  an  appraisal;  and  in 
a  subsequent  action  on  the  policy 
it  is  not  competent  for  the  insured 
to  give  his  reasons  for  not  de- 
manding an  appraisal.    241. 

The  ownership  ot  an  equitable 
Interest  ^n  real  estate  is  sufficient 
to  confer  an  Insurable  interest  in 
a  building  standing  on  said  prop- 
erty, notwithstanding  the  policy 
Issued  contains  the  condition  that 
"this  policy  shall  be  void  If  the  in- 
terest of  the  insured  in  the  prem- 
ises be  other  than  sole  and  uncon- 
ditional/' and  "this  policy  shall 
be  void  if  the  building  insured 
stands  upon  ground  not  owned 
by  the  Insured  in  fee  simple."    377. 

A  letter  from  an  insurance  com- 
pany to  a  policy  holder,  stating 
that  "from  the  information  before 
us  we  bellve  the  entire  loss  and 
damage  to  have  been  caused  by  a 
cyclone  and  not  by  lightning,"  is 
not  a  denial  of  liability  under  the 
policy;  failure  to  demand  an  ap- 
praisal;  proof  of  loss.    690. 

INSURANCE    (Liability)— 
See  Indemnity. 

INSURANCE   (Ufe)— 

A  policy  in  the  National  Union 
is  not  rendered  contestable  by  rea- 
son of  the  fact  that  the  mother  of 
the  Insured  is  named  as  benefi- 
ciary although  not  a  member  of 
the  family.    474. 

A  wife  has  no  beneficial  interest 
in  a  certificate  issued  by  a  fra- 
ternal order,  and  another  benefl- 
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clary  may  be  substituted  for  her 
without  her  consent.    474. 

But  a  wife  who  has  paid  out  of 
her  own  earnings  the  premiums  on 
a  policy  on  the  life  of  her  hus- 
band may  recover  the  amount  so 
paid  out  of  the  proceeds  of  the 
policy.    474. 

INTENT  AND  SCIENTER— 

Publicity  and  reputation  as  bear- 
ing on  the  question  of  intent  to 
contract  a  common  law  marriage. 
353. 

With  reference  to  annexation  of 
a  trade  fixture  to  the  realty,  inten- 
tion does  not  mean  the  tenant's  se- 
cret purpose,  but  is  to  be  deduced 
from  the  mode  of  attachment  to 
the  reiClty,  the  character  of  the  ar- 
ticle and  the  purpose  for  which  it 
was  installed.    218. 

INTENTION— 

To  what  extent  the  intention  of 
the  Legislature  in  enacting  a  stat- 
ute may  be  considered  in  constru- 
ing the  statute.    311. 

INTEREST— 

Unpaid  interest  can  not  be  the 
subject  of  embezzlement,  larceny, 
or  the  obtaining  of  money  by  false 
pretenses.    129. 

An  appropriation  by  a  state 
treasurer  of  interest  earned  by 
public  funds  unlawfully  deposited 
by  him  in  bank  is  a  breach  of  his 
official  bond.    613. 

Interest  so  earned  is  not  a  fund 
separate  from  the  principal  fund, 
but  becomes  the  lawful  money  of 
the  state.    513. 

The  increment  follows  the  prin- 
cipal and  a  county  treasurer  is  as 
much  bound  to  account  for  the  in- 
terest coming  into  his  hands  as  he 
is  to  account  for  the  principal. 
522. 

An  action  by  the  prosecuting  at- 
torney to  recover  interest  paid  to 
the  county  treasurer  is  subject  to 
the  ten  years  statute  of  limitations. 
522. 


The  fact  that  such  interest  was 
paid  on  money  unlawfully  depos- 
ited by  the  treasurer  dos  not  pre- 
vent recovery  therefor  on  his  bond. 
522. 

INTOXICATING  LIQUORS— 
See  Liquor  Laws. 

INVENTORY— 

What  the  inventory  of  the 
guardian  of  an  imbecile  ward 
should  contain.    179. 


JEOPARDY— 

An  accused  person  has  been  once 
placed  in  Jeopardy  and  can  not  be 
again  brought  to  trial,  where  the 
Jury  after  failing  to  agree  were  dis- 
charged and  the  cause  continued 
until  the  next  term  without  a  suffi- 
cient reason  therefor  being  stated 
in  a  Journal  entry.    77. 

JUDGMENT- 

Where  a  hearing  is  had  on  ex- 
ceptions to  the  account  of  the 
guardian  of  an  imbecile,  and  the 
imbecile  dies  before  Judgment  is 
rendered,  the  Judgment  will  be 
entered  as  of  the  date  when  the 
hearing  of  the  testimony  closed,  as 
a  sort  of  nunc  pro  tunc  order.    179. 

Preference  under  a  Judgment 
granted  in  another  state  is  lost 
where  the  claim  is  not  asserted  in 
this  state  during  the  lifetime  of 
the  debtor.    607. 

Relief  after  Judgment  by  nunc 
pro  tunc  entry  in  a  divorce  case. 
461. 

Jurisdiction  of  the  court  render- 
ing a  Judgment  can  not  be  collat- 
erally attacked  or  the  Judgment 
impeached,  when.    501. 

JUDICIAL  NOTICE— 

May  be  taken  of  the  fact  that 
the  receiver  then  in  court  was  ap- 
pointed in  another  county.    561. 

JUDICIAL  SALES— 

When  a  sherift  sells  under  at- 
tachment the  undivided  interest 
of  a  member  of  a  syndicate  in  a 
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designated  part  of  the  syndicate 
property,  the  purchaser  does  not 
acquire  the  undivided  Interest  of 
said  member  in  the  entire  syndi- 
cate assets,  and  the  value  of  the 
purchase  can  ^  ascertained  only 
by  an  accounting.    385. 

jurisdiction- 
Is  not  acquired  by  the  courts, 
under  the  summary  proceedings 
provided  by  Section  6053,  to  re- 
cover from  a  step-father  an  in- 
heritance belonging  to  his  step- 
children which  came  into  his 
hands.    169. 

The  setting  out  of  impossible 
and  unavailable  reasons  in  a  mo- 
tion for  the  discharge  of  an  at- 
tachment does  not  have  the  ef- 
fect of  entering  an  appearance. 
308. 

How  obtained  by  a  probate  court 
in  a  condemnation  proceeding 
brought  by  a  school  board.    232. 

Of  the  courts  does  not  attach  in 
the  matter  of  the  exercise  of  dis- 
cretion by  public  officials,  unless. 
598. 

Is  not  conferred  in  appeal  when 
the  transcript  from  a  Justice  of 
the  peace  is  not  filed  on  or  before 
the  thirtieth  day  from  the  rendi- 
tion of  the  judgment.    447. 

Of  the  common  pleas  court  over 
proceedings  by  township  trustees 
for  incorporating  a  village.    454. 

Of  a  court  can  not  be  collater- 
ally attacked  or  its  judgment  im- 
peached, when.    501. 

Whether  jurisdiction  over  a  cor- 
poration has  been  obtained  may  be 
determined  by  motion  to  set  the 
service  aside.    577. 

Service  on  a  foreign  corpora- 
tion on  a  cause  of  action  arising 
in  another  state  but  instituted  by 
a  citizen  of  this  state  is  conferred, 
when.    577. 

JURY— 

The  impressions  of  a  jury  de- 
rived from  a  view  of  the  premises 
are  not  in  the  nature  of  evidence. 
65. 


Where  a  jury  which  has  failed 
to  agree  in  a  criminal  case  is  dis- 
charged and  the  cause  continued 
without  a  sufficient  reason  there- 
for being  set  forth  in  the  entry, 
the  discharge  of  the  jury  operates 
as  a  discharge  of  the  accused  from 
for  the  trial.    77. 

JUSTICE  OF  THE  PEACE— 

The  fact  that  a  justice  of  the 
peace  has  jurisdiction  throughout 
the  county  justifies  the  conclusion 
that  the  defendant  in  an  attach- 
ment suit  is  a  non-resident  of  the 
county  in  spite  of  imperfect  aver- 
ments, when.    306. 


KNOWLEDGE— 

Of  the  agent  of  a  fire  insurance 
company  that  the  building  which 
he  was  insuring  stood  on  ground 
to  which  the  owner  of  the  building 
had  no  title,  is  not  admissible  as 
evidence  in  an  action  to  enforce 
the  policy,  where  it  appears  that 
no  waiver  of  the  condition  as  to 
ownership  of  the  land  was  en- 
dorsed on  the  policy.    49. 


LABOR  CLAIMS— 

Claims  for  services  by  directors 
or  officers  of  a  corporation  in  the 
performance  of  clerical  duties  or 
manual  labor  for  the  corporation 
are  not  entitled  to  the  priority  ac- 
corded to  labor  claims.    157. 

LANDLORD  AND  TENANT— 

Where  a  municipality  is  the 
owner  of  ground  and  an  attempt 
has  been  made  to  collect  taxes 
upon  it  or  to  avoid  the  lease,  see 
Lease  and  Taxation. 

As  between  landlord  and  tenant 
a  covenant  restricting  the  tenant's 
ordinary  right  to  remove  a  trade 
fixture  will  be  strictly  construed 
and  can  not  be  extended  by  im- 
plication, and  the  construction 
will  favor  the  tenant  with  the  ob- 
ject of  encouraging  trade  and  in- 
dustry.   218. 

Intention  with  reference  to  an- 
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nexation  of  a  fixture  to  the  prop- 
erty does  not  mean  the  tenant's 
secret  intention,  but  is  to  be  de- 
duced from  the  mode  of  attach- 
ment to  the  realty,  the  character 
of  the  article  and  the  purpose  for 
which  it  is  put  in  place;  an  auto- 
matic fire  sprinkler  system  is  a 
trade  fixture  which  may  be  re- 
moved by  the  lessee.    218. 

Negligence  in  the  maintenance 
of  defective  steps;  upon  failure  of 
the  landlord  to  make  repairs  it  is 
the  duty  of  the  tenant  to  make 
them,  when;  cost  may  be  recov- 
ered as  for  breach  of  contract; 
tenant  having  knowledge  of  de- 
fective condition  assumes  risk  of 
injury.    533. 

LARCENY— 

Unpaid  interest  can  not  be  made 
the  subject  of  larceny.    129. 

LEASE— 

Right  of  lessee  to  remove  trade 
fixtures;  an  automatic  fire  extin- 
guishing system  held  to  be  a  trade 
fixture.    218. 

A  lease  of  ground  by  a  munici- 
pality for  individual  or  corporate 
use  is  voidable  where  public  nec- 
essity intervenes,  and  the  tenant 
is  without  recourse  in  damages; 
such  ground  is  taxable  during 
the  period  of  the  letting;  but  the 
lien  for  taxes  can  not  be  enforced 
by  sale  of  the  ground.    273. 

LIBEL  AND  SLANDER— 

The  rule  which  protects  from 
an  action  for  libel  or  slander  one 
publishing  matter  of  a  defamatory 
character  in  a  judicial  proceeding, 
which  is  relevant  and  pertinent  to 
the  issue,  should  not  be  impaired 
by  a  close  construction,  but  where 
the  matter  has  legitimate  refer- 
ence to  the  inquiry  the  pleader 
should  be  allowed  reasonably  full 
freedom,  and  he  should  not  be 
held  liable  for  including  in  his 
pleading  matters  not  relevant  in 
the  strictest  technical  and  legal 
sense.    289. 


LIEN— 

Of  an  award  of  alimony  on  land 
conveyed  by  the  husband  for 
the  purpose  of  defeating  the  award. 
71. 

A  mechanic's  Ifen  is  not  enforci- 
ble  where  it  is  not  stated  on  the 
face  of  the  petition  that  notice  in 
writing  of  the  lien  was  given  to 
the  owner  of  the  property.    575. 

A  vendor's  lien  can  not  be  given 
priority  where  it  is  asserted  as 
that  of  a  mortgagee  under  a  sec- 
ond mortgage  given  by  the  pur- 
chaser.   575. 

Under  a  decree  of  alimony 
granted  in  another  state,  the  lien 
is  lost  where  the  claim  is  not  as- 
serted in  this  jurisdiction  before 
the  death  of  the  defendant.    607. 

LIMITATIONS— 

Upon  municipalities  as  to  issue 
of  bonds,  see  Municipal  Corpora- 

TIONB. 

LIMITATIONS  OF  ACTIONS— 

Application  of,  to  a  nunc  pro 
tunc  modification  of  a  decree  of  di- 
vorce.   461. 

An  action  by  a  prosecuting  at- 
torney against  a  county  treasurer 
for  recovery  of  interest  paid  to 
him  on  public  funds  illegally  de- 
posited is  barred  under  the  ten 
years  provisicm  of  the  statute. 
522. 

LIQUOR  LAWS— 

The   employment   by   the  state 
dairy  and  food  departmoit  of  men 
known    as     inspectors,    who    are 
charged  with  the  duty  of  induc- 
ing keepers  and  inmates  of  broth- 
els to  sell  intoxicating  liquor  in 
order  that  the  Dow  tax  may  be  as- 
sessed against  them,  is  not  in  har- 
mony with  the  manifest  intention 
of  the  Legislature  in  enacting  stat- 
utes forbidding  such  sales  and  pro- 
viding    penalties     for     violation 
thereof;    a  single  sale,  made  un- 
der such  circumstances,  does  not 
raise    a    presumption    that   other 
like  sales  were  made,  nor  does  it 
afford  proof  that  the  business  of 
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trafficking  in  intoxicating  liquors 
was  being  carried  on  within  the 
meaning  of  the  Dow  law.    209. 

Testimony  of  men  thus  employed 
to  ensnare  women  into  making  un- 
lawful sales  of  intoxicating  liquor 
is  entitled  to  no  greater  credence 
than  that  of  the  women  against 
whom  the  information  is  laid.    209. 

An  erroneous  entry  on  a  Dow 
tax  duplicate  does  not  constitute 
prima  facie  evidence,  within  the 
meaning  of  Section  1104,  that  the 
person  so  characterized  is  engaged 
in  the  business  of  trafficking  in 
intoxicating  liquor.    209. 

Household  gpods,  such  as  beds, 
chairs,  carpets,  etc.,  are  not  such 
goods  and  chattels  as  are  used  in 
the  business  of  trafficking  in  in- 
toxicating liquor,  and  as  against  a 
mortgagee  in  good  faith  can  not 
be  distrained  for  non-payment  of 
Dow  tax.     209. 

A  beverage  containing  no  more 
than  four-tenths  of  one  per  cent, 
of  alcohol  is  not  an  intoxicating 
liquor  within  the  meaning  of  the 
Rose  law.    103. 

The  circumstantial  evidence  of- 
fered in  this  case,  such  as  a  con- 
tinuance of  the  use  of  bar  fix- 
tures after  the  county  had  gone 
"dry"  under  the  Rose  law,  is  not 
sufficient  to  convict  the  accused  of 
keeping  a  place  where  Intoxicating 
liquors  were  sold.    103. 

The  sale  of  malt  liquor  as  a 
beverage  is  not  within  the  inhi- 
bition of  the  Rose  county  local  op- 
tion law,  where  the  percentage  of 
alcohol  contained  in  said  liquor 
is' so  small  as  to  render  it  non- 
intoxicating.    174. 

LOGS— 
See  Stbats  and  Drifts. 

LOST  PROPERTY— 

One  who  finds  saw  logs  em- 
bedded in  the  mud  at  the  bottom 
of  the  Ohio  river,  and  raises  them 
and  cares  for  them  until  their 
owner  takes  possession  of  them, 
is  entitled  to  recover  reasonable 


compensation  for  his  services  and 
expenses,  and  is  not  limited  to  the 
compensation  provided  by  Section 
4364-60,   Revised   Statutes.    268. 


MALT— 
See  Near  Beer. 

MANDAMUS— 

Will  lie  to  compel  a  city  clerk 
or  auditor  to  issue  a  certificate 
to  the  effect  that  the  money  neces- 
sary for  the  proposed  expendi- 
ture is  in  the  treasury  and  unap- 
propriated.   618. 

MARRIAGE— 

A  common  law  marriage  is  a 
valid  marriage  in  Ohio;  what  con- 
stitutes proof  of  such  a  marriage; 
binding  character  of  the  marriage 
not  affected  by  proof  that  the  wife 
had  previously  sustained  a  mere- 
tricious relation  with  another  man. 
353. 

A  second  marriage  of  a  woman 
is  void  where  contracted  while  her 
husband  is  living,  notwithstand- 
ing she  was  honest  in  her  belief 
that  he  was  dead.    593. 

MASTER  AND  SERVANT— 

Where  a  servant  agrees  to  put 
forth  "his  utmost  efforts"  in  the 
interest  of  his  employer  for  a 
stipulated  period  at  the  end  of 
which  time  he  is  to  receive  a 
specified  sum  as  additional  com- 
pensation, the  contract  is  not  void 
for  want  of  consideration.    199. 

An  employer's  liability  policy  of 
insurance  is  a  contract  of  indem- 
nity against  loss,  and  not  a  con- 
tract to  pay  a  liability;  an  injured 
employe,  who  has  recovered  a 
judgment  against  his  employer, 
can  not  maintain  an  action  di- 
rectly against  .an  indemnity  in- 
surance company  on  a  policy  held 
by  his  employer;  nor  can  he  en- 
hance his  situation  by  bringing  an 
action  in  equity,  and  thereby  make 
the  company  liable  to  him  before 
it  is  liable  to  his  employer  with 
whom  it  contracted.    412. 
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MECHANIC'S  LIENS— 
See  Liens. 

MERCY— 

It  Is  proper  for  the  court  only 
to  refer  to  the  discretion  a  jury 
may  exercise  in  the  granting  of 
mercy.    420. 

MILK— 

The  sale  of,  may  be  regulated 
by  boards  of  health  to  the  extent 
of  including  milk  which  is  possi- 
bly, but  not  certainly,  injuriouft 
to  health;  regulations  requiring 
that  all  milk  and  cream,  with  cer- 
tain exceptions,  shall  be  kept  and 
sold  in  tightly  closed  and  capped 
bottles  or  other  recepticles  of  a 
similar  character  which  have  been 
approved  by  the  board  of  health, 
are  not  open  to  objection  either 
because  they  are  unreasonable  or 
are  lacking  in  uniform  operation. 
33. 

The  statute  forbidding  the  sale 
of  milk  from  cows  fed  on  wet  dis- 
tillery waste  is  not  unreasonable 
or  void  for  want  of  certainty,  but 
is  constitutional.     249. 

MISCONDUCT— 

Allusion  by  a  prosecuting  at- 
torney in  his  argument  to  the  jury 
to  the  failure  of  the  defendant  to 
call  witnesses  as  to  his  character, 
does  not  constitute  misconduct 
where  the  defendant  himself 
placed  his  character  in  issue  by 
his  own  testimony;  nor  is  it  mis- 
conduct for  the  prosecutor  to  re- 
fer to  the  granting  of  mercy, 
where  the  subject  was  first  intro- 
duced by  counsel  for  the  defend- 
ant and  the  jury  followed  his  sug- 
gestion.   420. 

MONOPOLY— 

Contracts  by  manufacturers  of 
proprietary  articles  with  vendees 
binding  the  latter  to  maintain  a 
fixed  schedule  of  prices  are  in  re- 
straint of  trade  and  can  not  be 
enforced;  natural  monopolies  based 
upon  trade  secrets  or  proprietary 
articles  are  not  analogous  to  the 
monopolies  created  by  patent  or 


copyright;  agreements  in  restraint 
of  trade  or  partial  restraint  of 
trade  are  always  unlawful  where 
they  injuriously  affect  public  in- 
terests.   26. 

Neither  public  policy  nor  the 
statute  law  of  the  state  will  per- 
mit the  acquisition  by  the  Chesa- 
peake ft  Ohio  Railway  Co.  of  a 
controlling  interest  in  the  Hock- 
ing Valley  Railway  Co.,  notwith- 
standing its  purpose  is  declared  to 
be  the  forming  of  a  trunk  line 
from  the  sea  to  the  great  lakes. 
646. 

MORTGAGES   (Chattel)— 
'    See  Chattel  Mobtgaoes. 

Chattel  mortgages  which  were 
on  file  April  28,  1908,  are  governed 
by  the  provisions  of  the  amend- 
ment to  Section  4155  changing  the 
period  for  refiling  such  mortgages 
from  one  to  three  years,  and  such 
mortgages  are  not  rendered  in- 
valid by  failure  to  refile  them  with- 
in the  one  year  period  in  force  at 
the  time  they  were  executed.    126. 

MOTIVE— 

Of  a  stockholder  in  bringing 
suit  against  the  corporation  im- 
material, when;  application  of 
Federal  Rule  94.    646. 

MUNICIPAL  CORPORATIONS— 
A  municipality  may,  through  its 
board  of  health,  regulate  the  sale 
of  milk  by  requiring  that  it  shall 
be  sold  only  in  closed  and  tightly 
capped  bottles.     33. 

A  municipal  corporation  acting 
through  a  board  of  health,  which 
within  the  scope  of  its  statutory 
powers  fumigates  premises  where- 
in a  person  has  been  sick  with  a 
contagious  disease,  acts  in  a  gov- 
ernmental capacity.    250. 

Where  property  is  destroyed 
through  the  careless  use  of  fumiga- 
ting apparatus  while  premises  are 
being  disinfected  wherein  there 
has  been  a  contagious  disease,  the 
municipality  is  not  liable  in  an 
action  for  damages.    250. 

Ground  belonging  to  a  munlci- 
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pality,  but  occupied  for  corporate 
or  private  purposes  under  a  lease, 
is  subject  to  taxation;  but  the  lien 
for  taxes  can  not  be  enforced  by 
sale  without  legislative  authority; 
the  lease  is  voidable  where  public 
necessity  so  requires,  and  the  ten- 
ant is  without  recourse  for  dam- 
ages; if  a  sale  were  authorized,  the 
municipality  would  be  entitled  to 
a  credit  to  an  amount  propor- 
tional to  the  amount  which  the 
municipal  levies  bore  to  the  en- 
tire sum  due  for  taxes;  as  the  law 
now  stands  injunction  would  lie 
to  prevent  a  sale  for  taxes.    273. 

Have  the  power  to  prohibit  by 
ordinance  the  manufacture  within 
the  corporate  limits  of  any  fertil- 
izer or  other  product  from  which 
in  the  process  of  manufacture  of- 
fensive or  unwholesome  odors 
arise;  an  affidavit  is  sufficient 
which  charges  that  the  accused 
did  assist  in  the  manufacture  of 
fertilizer,  in  the  process  of  which 
offensive  or  unwholesome  odors 
were  given  off  to  the  annoyance 
of  the  public;-  competence  of  evi- 
dence; proof  which  establishes  the 
existence  of  a  nuisance.    296. 

Classification  of  cities;  special 
levies  for  bridges;  enactment  of 
special  laws  limited  by  the  Consti- 
tution only  to  those  which  confer 
corporate  power;  proper  test  as  to 
whether  a  law  is  general  or  local. 
321. 

Council  has  the  authority  to 
regulate  bill  boards  as  well  as 
other  structures  to  conserve  the 
safety  of  the  community;  but  such 
regulations  can  not  be  retroac- 
tive, and  must  be  reasonable  and 
uniform  in  their  application  to  all 
kindred  subjects.     466. 

As  to  the  granting  of  the  right 
to  make  new  uses  of  streets  and 
sidewalks  to  meet  the  growing 
necessities  of  dense  population. 
545. 

The  rights  of  the  public  in  the 
municipal  highways  include  any 
and  all  public  uses  not  inconsis- 


tent with  the  uses  originally  in- 
tended.   572. 

Courts  will  not  interfere  with 
the  discretion  of  municipal  officers, 
unless.    598. 

A  petition  is  demurrable,  which 
charges  that  the  director  of  public 
service  is  cutting  down  and  de- 
stroying the  trees  in  the  public 
parks,  when.    598. 

A  municipal  ordinance  which 
provides  far  an  increase  of  street 
railway  fares  to  certain  points  is 
invalid  insofar  as  it  interferes 
with  existing  contracts  with  either 
public  bodies  or  private  parties 
as  to  the  rates  of  fare  which  shall 
be  charged  to  points  to  which  such 
contracts  refer.    609. 

A  city  clerk  or  auditor  can  not 
arbitrarily  refuse  to  make  the  cer- 
tificate required  under  the  Burns 
law,  that  the  money  necessary  for 
a  certain  purpose  is  in  the  treas- 
ury and  unappropriated;  where 
such  a  refusal  is  without  suffi- 
cient ground,  mandamus  will  lie 
to  compel  the  issuance  of  the  cer- 
tificate.   618. 

A  director  of  public  safety  has 
no  authority  himself  to  make  a 
contract  for  the  services  of  coun- 
sel in  defending  his  title  to  the 
office.    618. 

Presentation  of  ordfinance  to 
mayor  for  approval;  authority  of 
president  of  council  to  sign  ordi- 
nances In  mayor's  absence;  what 
constitutes  absence  of  mayor.    625. 

Blank  ballots  can  not  be  counted 
at  referendum  with  reference  to  a 
subway   ordinance.    632. 

NAMES— 

The  fact  that  the  foreman  of  a 
grand  jury  failed  to  sign  his  full 
name  to  an  indictment  does  not 
afford  ground  for  quashing  the 
indictment.    254. 

NATIONAL  UNION— 

A  policy  in,  is  not  rendered  con- 
testable because  the  mother  of 
the   insured   is  made   the  benefi- 


718 


INDEX. 


clary  notwithstanding  she  is  not 
a  member  of  the  family.    474. 

A  wife  has  no  vested  interest  in 
a  policy  on  the  life  of  her  hus- 
band»  and  another  beneficiary  may 
be  substituted  for  her  without  her 
consent;  but  she  may  recover  pre- 
miums paid  on  the  policy  out  of 
her  own  earnings.    474. 

NEAR  BEER— 

See  LiQUOB  Laws. 

A  beverage  containing  no  more 
than  four-tenths  of  one  per  cent,  of 
alcohol  is  not  an  intoxicating  li- 
quor within  the  meaning  of  the 
Rose  law.    103. 

Where  the  percentage  of  alcohol 
in  a  malt  liquor  is  so  small  as  to 
render  it  non-intoxicating,  the  sale 
thereof  is  not  within  the  inhibi- 
tion of  the  Rose  county  local  op- 
tion law.    174. 

NECESSARIES— 

The  word  is  not  used  in  the  Ohio 
statutes  in  the  narrow  sense  of 
articles  which  are  indispensable, 
but  includes  all  articles  which  are 
within  the  circumstances  of  the 
family  and  will  enable  them  to 
live  conveniently  and  decently  ac- 
cording to  the  custom  of  thosi 
among  whom  they  reside;  a  water 
heater  id  a  ''necessary/'  when. 
681. 

NEGUGENCE— 

A  municipality  is  not  liable  for 
negligence  in  the  use  of  disin- 
fecting apparatus  in  the  fumiga- 
tion by  health  officers  of  premises 
in  which  there  has  been  a  conta- 
gious   d4sea8e.    250. 

Pleading  as  to  negligence  con- 
tributory and  concurrent  with 
reference  to  damage  to  property. 
360. 

The  allegation  that  the  defend- 
ants negligently  shut  off  the  water 
from  the  pipe  passing  plaintiff's 
property,  and  as  a  consequence 
plaintiff's  building  burned  through 
lack  of  fire  protection,  states  facts 
which  standing  alone  are  too  re- 
mote to  constitute  a  cause  of  ac- 
tion.   399. 


A  pedestrian  who  stops  at  a 
distance  of  fifteen  feet  from  a  rail- 
way crossing  and  looks  for  ap- 
proaching trains  in  both  directions, 
and  then  attempts  to  pass  over 
the  crossing  without  looking  again 
as  he  comes  nearer  to  therails,  is 
guilty  of  negligence;  and  a  mo- 
tion will  lie  to  direct  a  verdict  for 
the  defendant  railroad  company 
in  an  action  to  recover  on  account 
of  injuries  from  being  struck  by 
a  train  under  such  circumstances. 
401. 

It  is  contributory  negligence  for 
a  pussenger  to  fail  to  use  his  facul- 
ties of  sight  and  hearing  while 
leaving  a  street  car.    510. 

NEGOTIABLE      INSTRUMENTS 
ACT— 

See  Pbohissobt  Notes. 

NEXT  OF  KIN— 

Determination  as  between  con- 
flicting claimants  based  upon  a 
package  of  old  letters  found  in  a 
dresser  drawer  of  the  decedent. 
406. 

NON-RESIDENT— 

Imperfect  averments  as  to  non- 
residence,  of  the  defendant  in  an 
action  in  attachment  based  on 
non-residence.    305. 

NOTICE— 

Of  Intention  to  appeal  from  the 
probate  court  is  not  necessary, 
when.    157. 

Where  a  second  issue  of  re- 
ceiver's certificates  is  put  forth 
for  the  purpose  of  enabling  the  re- 
ceiver to  continue  the  business 
generally,  without  notice  to  any- 
body, a  previous  issue  of  certifi- 
cates put  forth  for  the  purpose  of 
enabling  the  receiver  to  complete 
contracts  is  entitled  to  priority  in 
payment.    285. 

A  mechanic's  Hen  is  not  en- 
forcible  where  it  does  not  appear 
upon  the  face  of  the  petition  that 
notice  in  writing  of  such  lien  was 
given  to  the  owner.    675. 

NUISANCE— 
Power  of  a  municipality  to  pro- 
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hiblt.  where  in  the  form  of  offen- 
sive or  unwholesome  odors  from 
a  manufacturing  plant;  sufficiency 
of  the  affidavit;  proof  -establishing 
the  existence  of  a  nuisance.    296. 


ODORS— 

Arising  ffom  a  manufacturing 
plant  may  be  declared  a  nuisance 
by  a  municipality,  where  found  to 
be  offensive  or  unwholesome.    296. 

OFFICE  AND  OFFICER— 

Where  it  becomes  necessary  for 
a  county  officer  in  the  proper  ad- 
ministration of  the  duties  of  his 
office  to  procure  the  assistance  of 
counsel  or  an  attorney  at  law 
other  than  the  prosecuting  attor- 
ney, he  may  under  Section  1274 
employ  such  counsel  or  attorney 
for  any  special  occasion,  provided 
the  county  commission 3rs  assent 
to  and  order  such  emplo3^ment  and 
fix  the  compensation.    225. 

A  municipality  may  reimburse 
an  officer  for  expenses  incurred  in 
defending  his  title  to  the  office. 
618. 

Liability  of  a  state  treasurer 
and  his  sureties  for  interest  paid 
to  the  treasurer  on  public  moneys 
illegally  deposited.    513. 

Same  as  to  a  county  treasurer. 
522. 

Courts  will  not  interfere  with 
the  discretion  of  municipal  offi- 
cers, unless  their  acts  are  sub- 
verting rather  than  conserving 
the  objects  and  interests  com- 
mitted to  them.    598. 

Fixing  the  salaries  of  municipal 
officers;  ordinance  signed  by  vice- 
mayor  during  temporary  absence 
of  mayor.    625. 

Parol  testimony  admissible  to 
show  whether  mayor  was  absent 
from  the  city  at 'time  ordinance 
was  signed  by  the  president  of 
council.     625. 

OIL  AND  GAS— 

Contracts  between  mui^cipall- 
ties  and  natural  gas  companies, 
see  Municipal  Cobpobations. 


'  Construction  of  decree  of  court 
as  to  the  right  of  a  gas  company 
to  withdraw  from  deposit  a  per- 
centage of  its  collections  impound- 
ed to  await  a  determination  of  a 
l«gal  rate  to  be  charged  to  con- 
sumers of  gas.    526. 

OPERATIVES—    • 

A  stockholder  and  director  in  a 
corporation  who  served  as  book- 
keeper and  sometimes  as  shipping 
clerk  can  not  be  regarded  as  an 
operative  within  the  meaning  of 
the  statute  giving  preference  to 
labor  claims;  nor  can  the  presi- 
dent and  general  manager  of  a 
corporation  be  classed  as  an  opera- 
tive, notwithstanding  he  some- 
times performed  manual  labor  for 
the  company.    157. 

ORDINANCES— 

What  constitutes  such  absence 
of  mayor  as  will  authoriase  the 
president  of  council  to  sign  ordi- 
nances.   625. 

Referendum  with  reference  to  a 
subway  ordinance;  blank  ballots 
can  not  be  counted.    632. 

Regulating  bill  boards;  must 
operate  uniformly  on  kindred  sub- 
jects.   466. 

OWNER— 

Purely  legal  ownership  as  dis- 
tinguished from  railroad  owner- 
ship of  the  stock  of  another  rail- 
way  company.    646. 

PARENT  AND  CHILI>— 

The  provisions  of  Section  6053 
are  not  applicable  to  an  action  to 
recover  from  a  step-father  a  fund 
inherited  by  his  step-children  and 
used  by  him  for  their  support. 
169. 

Under  the  exemptions  of  the 
married  women's  act  a  mother  can 
not  be  charged  individually  for 
tuition  fees  for  her  child,  in  the 
absence  of  a  contract  with  her 
therefor  or  circumstances  which 
raises  a  presumption  that  she  in- 
tended to  charge  her  separate  es- 
tate.   332. 
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PERFORMANCE— 

By  a  husband  of  an  oral  agree- 
ment entered  into  with  his  wife  as 
to  the  disposition  they  would 
make  of  certain  property  by  will 
takes  the  case  out  of  the  operation 
of  the  statute  of  frauds.    1. 

PARKS— 

Official  discretion  in  the  matter 
of  cutting  down  trees  in  the  pub- 
lic parks;  the  courts  can  not  inter- 
fere, unless.    598. 

PARTIES— 

What  is  relevant  and  pertinent 
as  to  necessary  parties  is  rele- 
vant and  pertinent  as  to  a  con- 
spirator, although  he  is  not  a  nec- 
essary party.    289. 

PLEA   IN   ABATEMENT— 

The  proper  method  of  taking 
advantage  of  a  defect  in  the  rec- 
ord is  by  a  plea  in  abatement.  254. 

PLEADING— 

A  court  can  not,  on  demurrer, 
look  to  an  exhibit  attached  to  a 
pleading,  but  not  made  a  part 
thereof,  to  determine  either  the 
sufficiency  of  the  pleading  or 
whether  the  pleader  has  correctly 
interpreted  the  written  instru- 
ment and  averred  accordingly; 
the  sufficiency  of  the  •  pleading 
must  be  determined  from  its  own 
allegations  unaided  by  the  exhibit, 
and  the  correctness  of  the  inter- 
pretation must  be  raised  by  an 
appropriate  plea  or  by  objection 
or  demurrer  to  the  evidence  on 
the  ground  of  variance;  purpose 
of  a  copy  of  an  instrument  at- 
tached to  a  pleading.    81. 

A  petition  for  recovery  of 
money  paid  out  of  the  county 
treasury  as  attorneys'  fees  for  the 
collection  of  taxes  on  property 
omitted  from  the  tax  duplicate  is 
open  to  demurrer,  where  there  Is 
no  allegation  except  that  the 
amount  paid  was  in  excess  of  the 
vaJue  of  the  services  rendered. 
60. 

Allegations  by  a  minority  stock- 
holder of  fraudulent  conduct  on 


the  part  of  the  managing  directors 
of  the  corporation,  who  are  also 
the  majority  stockholders,  and 
that  the  business  is  being  run  at 
a  loss,  are  good  against  demurrer, 
where  the  prayer  is  for  a  receiver, 
accounting  and  dissolution.    204. 

Where  stock  is  sold  under  a 
guarantee  that  dividends  will  be 
paid  and  the  stock  redeemed  at 
its  face  value  upon  demand  at  the 
end  of  a  stipulated  period,  a  peti- 
tion by  the  purchaser  for  enforce- 
ment of  the  guarantee  is  demur- 
rable in  the  absence  of  an  allega- 
tion of  demand  and  tender  back 
of  the  stock  on  the  date  named  in 
the  agreement.    206. 

The  rule  protecting  from  an  ac- 
tion for  libel  or  slander  one  plead- 
ing defamatory  matter  should  not 
be  given  a  strict  construction 
where  the  matter  is  relevant  and 
pertinent  to  the  issue;  and  what 
is  relevant  and  pertinent  to  other 
and  necessary  defendants  is  rele- 
vant and  pertinent  to  a  conspira- 
tor although  he  is  not  a  necessary 
party.     289. 

Inasmuch  as  the  effect  of  a  mo- 
tion depends  upon  what  the  court 
is  asked  to  do,  and  not  on  what 
is  averred,  the  setting  out  of  im- 
possible and  unavailable  reasons 
in  a  motion  to  discharge  an  at- 
tachment does  not  give  the  motion 
the  effect  of  entering  an  appear- 
ance.   308. 

The  relevancy  of  specific  charges 
is  to  be  tested  by  the  pleadings. 
360. 

In  an  action  for  the  loss  of  a 
building  by  fire  at  a  time  when 
water  had  been  negligently  shut 
off  from  the  pipe  passing  the  prop- 
erty, thereby  depriving  it  of  fire 
protection.     399. 

In  an  action  to  enjoin  an  officer 
from  pursuing  a  course  which  he 
claims  is  within  his  official  dis- 
cretion.   598. 

POLICE   POWER— 
Regulation  of  the  sale  of  milk  is 
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within    the   police    power   of   the 
state.    33. 

i'REFBRENCES— 

Accorded  to  l&bor  claims  by  di- 
rectors or  officers  of  a  corporation 
for  clerical  services  or  manual 
labor  performed  for  the  corpora- 
tion.   157. 

PRESCRIPTION— 

Use  of  a  way  not  adverse  and 
the  right  to  use  the  way  can  not 
be  claimed  by  prescription,  when. 
491. 

PRESUMPTION— 

As  to  the  relevancy  of  specific 
charges.    360. 

PRIORITY— 

Of  liens,  see  Liens. 

As  between  different  issues  of 
receiver's  certificates.    285. 

PRIVATE  WAYS— 
See  Easement. 

PRIVILEGE— 

Of  a  pleader  in  pleading  de- 
famatory matter  should  not  be 
strictly  construed,  but  he  should 
be  allowed  reasonable  freedcMn  in 
the  use  of  such  matter,  where  it  is 
pertinent  and  relevant  to  the  sub- 
ject in  hand.    289. 

The  English  rule  as  to  privilege 
in  the  matter  of  pleading  is  ap- 
plicable, even  though  the  matter 
is  false  and  malicious,  when.    289. 

PROFIT  AND  LOSS— 

Usually  profits  begin  when  and 
at  the  point  where  capital  yields 
a  net  increase,  and  this  is  the  rule 
which  obtains  unless  the  parties 
agree  otherwise;  any  departure 
from  this  rule  must  be  based  on 
some  clear,  definite  and  certain  in- 
dication of  an  agreement  to  the 
contrary.    385. 

PROMISED— 

Mutual  promises  between  hus- 
band and  wife  as  to  the  disposition 
they  would  make  of  certain  prop- 
erty by  will  constitute  a  sufficient 


consideration    for   the   agreement 
thus  entered  into.    1. 

PROMISSORY    NOTE— 

Where  suit  is  brought  in  the 
first  cause  of  action  on  a  promis- 
sory note,  and  in  the  second  cause 
of  action  on  the  same  claim  as 
for  money  loaned,  and  the  plaintiff 
elects  to  stand  upon  his  second 
'cause  of  action,  the  fact  of  the  ex- 
ecution of  the  note  can  not  be  con- 
sidered in  determining  the  case. 
193. 

Where  the  court  finds  the  evi- 
dence that  the  note  sued  on  was 
without  consideration  preponder- 
ates over  the  presumption  of  va- 
lidity and  attending  circumstances 
relied  on  by  the  plaintiff,  the  con- 
clusion reached  disposes  of  the  ac- 
tion.   396. 

Inasmuch  as  an  action  will  not 
lie  on  a  note  executed  in  further- 
ance of  a  scheme  to  defraud  credi- 
tors, the  promisee  is  estopped  from 
prosecuting  such  an  action  by  evi- 
dence of  fraudulent  Intent  import- 
ed into  the  case,  notwithstanding 
no  ground  of  estoppel  was  pleaded. 
396. 

Laws  against  gambling  are  not 
repealed  by  implication  by  the  ne- 
gotiable instruments  act,  and  a 
note  given  in  furtherance  of  a 
gambling  contract  is  void  even  in 
the  hands  of  an  innocent  holder 
for  value  notwithstanding  the  pro- 
visions of  that  act.    481. 

PROPERTY  RIGHTS— 

Unwarranted  interference  with 
bill  boards  is  an  invasion  of.    466. 

PROPRIETARY  ARTICLES— 

Contracts  by  a  manufacturer 
with  vendees  binding  them  to 
maintain  a  fixed  schedule  of 
prices;  monopolies  of  that  char- 
acter not  analogous  to  the  mo- 
nopoly afforded  by  a  patent  or 
copyright;  restraints  of  trade  and 
partial  restraints  are  always  un- 
lawful where  they  injuriously  af- 
fect public  interests.    26. 
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PROXIMATE  CAUSE— 

An  allegation  that  the  defend- 
ant negligently  shut  off  the  water 
from  the  pipe  passing  plaintiff's 
property,  and  as  a  consequence 
plaintiff's  building  burned  through 
lack  of  fire  protection,  does  not 
state  the  proximate  cause  of  the 
burning  of  the  building.    399. 

PUBLIC  LANDING— 

Condemnation  of  an  easement 
for  an  elevated  railway  track 
across.    433. 

PUBLIC  POLICY— 

The  policy  of  the  law  is  the 
same  with  reference  to  foreign 
as   domestic  corporations.    646. 


RAILWAYS— 

Change  of  location  of  highway 
in  abolishing  a  grade  crossing,  see 
Cbosbinos. 

Contributory  negligence  of  a 
pedestrian  who  was  struck  by  a 
train  at  a  crossing.    401. 

Where  tracks  cross  a  cul  de  sac 
compensation  must  be  made  to  an 
abutting  owner  whose  ingress  and 
egress  is  interfered  with.    426. 

Authority  to  condemn  an  ease- 
ment across  a  public  landing.    433. 

'  Absorption  of  the  Hocking  Val- 
ley railway  by  the  Chesapeake  A 
Ohio  contrary  to  public  policy,  not- 
withstanding the  declared  purpose 
is  to  form  a  trunk  line  from  the 
sea  to  the  great  lakes.    646. 

Acquirement  by  one  railway  of 
ownership  in  another;  purely  legal 
ownership  of  stock  distinguished 
from  railroad  ownership;  no  right 
of  ownership,  when;  retirement  of 
preferred  stock;  no  change  in  the 
amount  of  outstanding  issues  can 
be  made  by  directors  without  con- 
sent of  the  stockholders;  acts  a 
minority  stockholder  may  enjoin; 
his  motive  immaterial,  when;  pol- 
icy of  the  law  the  same  with  ref- 
erence to  foreign  as  domestic  cor- 
porations.   646. 


RATIFICATION— 

By  a  principal  of  a  condition 
agreed  to  by  his  agent;  acceptance 
of  benefits.    602. 

RECEIVER— 

A  petition  for  a  receiver  of  a 
corporation  is  good  against  de- 
murrer when  filed  by  a  minority 
stockholder,  alleging  that  the  busi- 
ness is  being  run  at  a  loss  and  that 
the  managing  directors  who  are 
also  the  majority  stockholders 
have  been  guilty  of  fraudulent  con- 
duct.   204. 

Where  authority  is  given  for 
an  issue  of  receiver's  certificates 
for  the  purpose  of  completing  con- 
tracts on  hand,  and  subsequently  a 
second  issue  is  authorized  for  the 
purpose  of  continuing  the  business 
generally  by  the  receiver,  the  hold- 
ers of  the  first  issue  are  entitled  to 
priority  in  payment  over  the  hold- 
ers of  the  second  issue.    285. 

Doubtful  power  of  a  court  to  au- 
thorize the  securing  of  a  loan  by 
a  receiver  to  enable  him  to  con- 
tinue the  business  generally.    285. 

Filing  of  an  appearance  by,  in 
a  court  other  than  the  one  in 
which  he  was  appointed  receiver, 
does  not  enter  his  appearance.  561. 

Suit  against  a  receiver  can  not 
be  authorized  by  a  court  other 
than  the  one  appointing  him.    561. 

The  rule  that  leave  must  be  ob- 
tained for  filing  a  suit  against  a  re- 
ceiver applies  to  a  receiver  of  an 
electric  railway.    561. 

Maladministration  of  certain  of 
the  affairs  of  the  corporation  by 
the  directors  not  ground  for  a  re- 
ceivership, when.    646. 

RECOGNIZANCE— 
See  Bail  and  Recognizance. 

REPLEVIN— 

An  action  in,  can  not  be  main- 
tained to  recover  possession  of 
chattels  sold  under  a  contract  of 
conditional  sale,  unless  the  vendor 
before  the  commencement  of  the 
action  tender  or  return  to  the  ven- 
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dee  the  amount  of  money  or  other 
property  received  from  the  vendor 
under  the  contract,  less  a  reason- 
able amount  for  the  use  of  the 
chattel  by  the  vendee,  which  shall 
not  exceed  fifty  per  cent,  of  the 
amount  received.    257. 

An  assignee  for  the  benefit  of 
.the  creditors  of  a  vendee  under  a 
conditional  sales  contract,  holds 
the  goods  as  though  seized  upon 
levy  and  execution;  and  a  failure 
to  file  the  contract  in  me  office  of 
the  county  recorder  before  the  fil- 
ing of  the  deed  of  assignment 
places  the  assignee  in  a  position 
superior  to  that  of  the  assignor 
with  reference  to-  such  goods.    257. 

The  measure  of  damages  in  an 
action  by  a  vendor  under  a  condi- 
tional sale  contract  against  the  as- 
signee of  the  vendee,  where  the 
chattels  have  been  taken  into  the 
possession  of  the  vendor  and  no 
re-delivery  bond  given,  is  the  fair 
market  value  of  the  chattels  at  the 
time  and  place  of  the  taking  in 
replevin  proceedings.    257. 

RESERVOIR— 

Land  used  for  a  canal  reservoir 
is  used  for  canal  purposes.    56. 

RESIDENCE— 

Effect  of,  with  reference  to 
homestead  exemption  under  the 
Ohio  law.    635. 

REVIVOR  OF  ACTION— 

Where  a  case  has  been  revived 
in  the  name  of  the  administrator 
of  the  original  plaintiff,  the  ques- 
tion of  his  appointment  becomes  a 
determined  fact,  and  proof  there- 
of is  unnecessary  in  the  absence 
of  any  allegation  or  specific 'denial 
of  the  appointment  in  the  plead- 
ings.   360. 

RISK— 

Assumption  of,  by  a  tenant 
knowing  that  the  steps  to  the 
leased  premises,  on  which  the  acci- 
dent occurred,  were  in  a  defec- 
tive condition.    533. 


ROADS— 

Eiasement  for  a  private  road,  see 
Easement. 

The  act  of  the  abolition  of  dan- 
gerous railway  crossings  permits 
of  the  making  or  a  detour  in  the 
highway  for  a  short  distance  in 
order  to  reach  a  more  practical 
location  for  the  new  crossing.    337. 

Where  the  prosecuting  attorney 
declines  to  take  action,  abutting 
owners  may  petition  for  an  in- 
junction against  the  abolition  of 
the  grade  crossing  in  the  manner 
proposed.    337. 

The  right  of  abutting  property 
owners  to  be  heard  by  the  county 
commissioners,  as  to  the  damages 
they  will  sustain  if  the  proposed 
plan  for  abolishing  a  grade  cross- 
ing is  carried  out,  is  preserved 
by  Section  3337-8  et  seq,    337. 

No  appeal  lies  from  the  refusal 
of  viewers  of  a  proposed  road  to 
make  an  assessment  of  damages 
to  the  residue,  where  no  part  of 
the  abutting  owner's  tract  had 
been  included  in  the  road.    504. 

The  bar  of  Section  4647  is  not 
operative  against  an  abutting  own- 
er who  filed  an  application  for 
damages  at  a  time  when  it  was 
supposed  some  portion  of  his  land 
would  be  taken  for  the  road.    504. 

ROSE  LAW— 
See  Liquor  Laws. 

SALES— 

Variance  in  acceptance  of  a  con- 
tract of  sale  which  is  not  material; 
reasonable  time  to  fulfill  under 
existing  conditions.    508. 

'  Where  a  contract  of  purchase  is 
made  with  an  agent  of  the  seller, 
whose  authority  is  stated  in  the 
contract  to  be  that  of  a  soliciting 
salesman  only,  a  condition  con- 
sented to  by  the  agent  but  not  em- 
bodied in  the  contract  is  not  en- 
forcible.    598. 

salvage- 
As  to  the  pay  of  salvors;    im- 
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plied  assumpsit  of  indemnity  for 
time  and  expenses  of  one  who  has 
recovered  lost  property.    268. 

SCHOOLS— 

Questions  which  must  be  de- 
termined before  a  probate  court 
acquires  Jurisdiction  in  a  condem- 
nation proceeding  brought  by  a 
school  board.     232. 

The  necessity  for  the  acquisition 
of  property  by  a  school  board  is 
not  shown  and  jurisdiction  of  the 
court  is  not  obtained,  where  it  ap- 
pears that  the  property  is  not  now 
needed  for  either  building  or  play- 
ground purposes,  but  the  real  ob- 
ject of  the  board  is  seeking  to  ac- 
quire the  property  is  to  prevent 
the  building  thereon  of  a  black- 
smith shop  adjoining  the  school 
grounds.    232. 

A  school  district  created  by  spe- 
cial act  of  the  General  Assembly  is 
a  de  facto  district,  and  the  board 
of  education  elected  therein  and 
acting  as  such  Is  a  de  facto  board. 
496. 

A  de  facto  board  of  education 
may  accept  a  bequest  made  to  it  by 
will  for  school  purposes;  such  a 
bequest  is  a  trust  for  charity  and 
should  be  liberally  construed; 
where  the  bequest  is  for  a  school 
building  the  people  of  the  district 
are  the  cestui  que  trust;  such  a 
trust  will  not  fail  for  want  of  a 
trustee.    495. 

SERVICES— 

An  agreement  by  an  employe  to 
put  forth  "his  utmost  efforts"  for 
a  stipulated  period  at  the  end  of 
which  time  he  is  to  receive  a  speci- 
fied sum  in  addition  to  his  regu- 
lar salary,  is  not  void  for  want  of 
consideration.    199. 

SET-OFF— 

A  judgment  recovered  by  a  gran- 
tee against  his  grantor  on  account 
of  damages  to  the  premises  by  fire, 
which  occurred  after  sale  and 
transfer  but  before  possession  had 
been  given,  can  not  be  used  as  a 
set-off  in   an   action   on  the  pur- 


chase money  note  and  mortgage 
brought  by  an  innocent  holder.    40. 

SIDEWALKS— 

The  right  of  an  abutting  owner 
to  use  an  excavated  space  under 
the  sidewalk  is  based  on  license  or 
permission;  abutting  owner  can 
not  prevent  the  placing  of  steam 
pipes  through  such  an  excavation, 
where  authorized  by  the  proper 
authorities.     545. 

SIGNATURE— 

A  signature  is  at  the  end  of  a 
will  where  it  follows  the  testi- 
monium clause,  notwithstanding 
a  blank  space  of  *six  inches  be- 
tween the  dispositive  portion  and 
the  testimonium  clause.    161. 

STATUTES— 

Application  of  the  rule  to  re- 
peal Section  2304  et  seq.  as  to 
the  incorporation  of  a  statute  into 
another  by  reference.    337. 

While  the  intention  of  the  Legis- 
lature in  enacting  a  statute  is  not 
the  determining  factor  in  reach- 
ing the  proper  construction  to 
place  upon  it,  yet  in  arriving  at  a 
conclusion  as  to  what  the  Legisla- 
ture really  did  enact,  the  court 
may  look  at  the  intent  for  light, 
and  may  also  look  at  the  pream- 
ble.   311. 

STATUTES  OF  FRAUDS— 

Where  a  husband  and  wife  en- 
ter into  an  agreement  as  to  the 
disposition  they  will  make  of  cer- 
tain property  by  will,  performance 
of  the  agreement  by  the  husband 
takes  the  case  out  of  the  statute 
of  frauds.    1. 

STATUTES   CONSIDERED— 

Sections  1536-730,  providing  for 
regulations  as  to  the  public  health 
and  the  abatement  of  nuisances. 
33. 

Section  5085,  providing  when 
copies  of  a  written  instrument 
shall   be  attached  to  a  pleading. 

81. 

Section  7076,  relating  to  the  ob- 


} 


INDEX. 


726 


taining  of  property  or  signature 
by  false  pretenses.    97. 

Section  7088»  relating  to  the 
obtaining  of  property  or  signature 
by  false  pretenses.    97. 

Section  7088,  relating  to  the 
sending  of  letters,  etc.,  to  fraudu- 
lently obtain  money.    97. 

99  O.  L.,  35,  known  as  the  Rose 
county  local  option  law.    97. 

Section  5943,  providing  for  for- 
feiture of  devise  where  the  will 
was  withheld  from  probate  for 
three  years.    113. 

Section  4155  as  amended  by  98 
O.  L.,  230,  changing  the  period  for 
the  refiling  of  chattel  mortgages 
from  one  to  three  years.    126. 

Section  6355,  relating  to  pre- 
ferred claims  against  Insolvent 
debtors.    157. 

Section  6407,  providing  when  ap- 
peals may  be  taken  from  the  pro- 
bate court  to  the  court  of  common 
pleas.    157. 

Section  7076,  relating  to  the  ob- 
taining of  property  by  false  pre- 
tenses.   129. 

Section  6842,  relating  to  em- 
bezzlement and  conversion.    129. 

Section  7195,  providing  that  the 
prosecuting  attorney  and  Attorney- 
General  may  have  access  to  the 
grand  Jury.    129. 

Section  7088,  relating  to  the 
sending  of  any  "letter,  telegram  or 
other  Instrument"  with  intent  to 
obtain  any  thing  of  value  and  to 
wrong  or  defraud.    129. 

99  O.  L.,  35,  known  as  the  Rose 
county  local  option  law.    174. 

Section  5016,  providing  how  a 
will  shall  be  made.     161. 

Section  6053,  providing  proce- 
dure where  property  belonging  to 
the  estate  of  a  decedent  has  been 
concealed  or  embezzled.    169. 

Section  1104,  providing  that  an 
action  may  be  brought  by  the 
county  treasurer  for  recovery  of 
unpaid  taxes  or  assessments.    209. 

Section  1274,  providing  that  the 
prosecuting  attorney  shall  be  the 


legal   adviser  of  the  county   and 
township  officers.    225. 

Section  845,  relating  to  the  pow- 
ers and  duties  of  the  county  com- 
missioners.   225. 

Section  4159,  providing  the  or- 
der of  descent  where  the  estate 
comes  by  purchase.    234. 

Section  1536-741,  providing  for 
the  disinfection  of  houses  in  which 
persons  have  been  ill  with  con- 
tagious diseases.     250. 

Section  6850,  relating  to  the  de- 
facing of  brands  of  domestic  ani- 
mals.   247. 

Section  6852,  providing  penalties 
for  administering  poison  to  cer- 
tain domestic  animals.    247. 

Section  4364-60,  providing  com- 
pensation for  rescuing  drift  timber 
of  boats.    268. 

Section  6639,  providing  that 
boats  or  raft  adrift  may^be  taken 
up.     268. 

Section  4155-2,  relating  to  condi- 
tional sales  of  personal  property. 
257. 

Section  4155-3,  as  to  the  retaking 
of  chattels  conditionally  sold.    257. 

Sectiox^  7249,  providing  when  a 
motion  to  quash  an  indictment 
will  lie.     254. 

Section  7250,  providing  when  a 
plea  in  abatement  will  lie  to  an 
indictment.    254. 

Sections  22  and  25  of  the  act  of 
May  9,  1908,  revising  and  consoli- 
dating the  laws  relating  to  fish 
and  game.    311. 

Section  6489,  relating  to  affi- 
davits for  attachment.    305. 

Section  1536-100,  relating  to  the 
general  powers  of  municipalities. 
296. 

Section  3110,  relating  to  the 
duty  of  a  husband  to  support  his 
family.    332. 

Section  2824,  relating  to  the  levy 
of  taxes  for  county  road  and 
bridge  purposes.    321. 

Section  1536-100,  specifying  the 
general  powers  of  municipalities, 
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and    powers    with    reference    to 
streets.    321. 

Section  1536-131.  providing  that 
council  shall  have  control  of 
streets.    321. 

Section  3337-8  et  seq.,  relating 
to  the  manner  of  abolishing  grade 
crossings.     337. 

Section  2304  et  seq.,  relating  to 
hearing  by  abutting  owners  with 
reference  to  damages  likely  to  re- 
sult from  a  proposed  abolition  of 
a  grade  crossing.    337. 

99  O.  Li.,  239,  prohibiting  the  use 
of  wet  distillery  waste  in  the  feed- 
ing of  cows.    349. 

Section  5994,  providing  what 
court  shall  grant  administration. 
369. 

Section  6005,  providing  to  whom 
letters  of  administration  shall  be 
granted.     369. 

Section  6134,  giving  a  right  of 
action  for  wrongful  death  to  the 
legal  representative  of  the  dece- 
dent.   369. 

Section  6135,  relating  to  actions 
for  injury  by  wrongful  death. 
369. 

Section  3283,  as  to  acquiring  the 
right  to  occupy  a  stre^  with  a 
railway   track.    433. 

Section  3283-1,  relating  to  the 
abolishing  of  grade  crossings.    433. 

Section  4951,  providing  how 
time  shall  be  computed.    447. 

Section  6585,  relating  to  proceed- 
ings before  a  justice  of  the  peace 
when  a  case  is  appealed.    447. 

Section  1536-8,  providing  what  a 
petition  for  the  incorporation  of 
a  village  shall  contain.    454. 

Section  1536-10,  relating  to  hear- 
ing before  commissioners.    454. 

Sections  1536-17  and  20,  relating 
to  injunction  against  incorporation 
of  a  village.    454. 

Section  9467  General  Code,  re- 
lating to  beneficiaries  in  policies 
of  life  insurance  in  fraternal  or- 
ders. "474. 

Section  5965,  making  gambling 
contracts  void.    481. 


Section  8157,  providing  what 
constitutes  a  holder  in  due  course. 

481. 

Section  13069,  relating  to  con- 
tracts for  options  on  grain,  etc. 
481. 

Section  3975,  providing  that 
boards  of  education  may  accept  be- 
quests.   495. 

93  O.  U,  456,  creating  the  Jer- 
ome Special  School  District    495. 

Section  4642  et  seq,,  relating  to 
the  establishing  of  new  county 
roads  and  damages  to  abutting 
owners.    504. 

Section  1536-100,  relating  to  the 
general  powers  of  municipalities. 
545. 

Section  6343,  relating  to  trans- 
fers of  property  in  contemplation 
of  insolvency.    585. 

Section  178  General  Code,  re- 
lating to  certificates  of  admission 
of  foreign  corporations  to  do  busi- 
ness in  this  state.    577. 

Section  11819  General  Code, 
enumerating  grounds  for  attach- 
ment.   577. 

Section  10253  General  Code, 
relating  to  affidavits  for  attach- 
ment   581. 

Sections  11725  and  11733  Gen- 
eral Code,  relating  to  exemptions 
from  execution.    581. 

Section  11819  General  Code, 
providing  grounds  of  attachment 
581. 

Section  6018,  providing  when 
administration  de  bonis  non  may 
be  granted.    589. 

Section  6040,  providing  for  an 
allowance  to  widow  for  first  year's 
support.     589. 

Section  1536-100  (26),  relating 
to  the  control  of  public  parks  and 
boulevards.    598. 

Section  1536-677,  relating  to  the 
powers  and  duties  of  directors  of 
the  public  service.    598. 

Section  3283d,  providing  for  a 
referendum  as  to  certain  munici- 
pal grants.    632. 
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Section  4234,  relating  to  mayor's 
veto  In  cities.    625. 

Section  4273,  relating  to  the  du- 
ties of  acting  mayor.    625. 

Section  5441,  providing  what 
property  shall  be  exempt  from 
levy.    635. 

Section  6348,  providing  what 
property  shall  be  exempt  from  as- 
signment for  the  benefit  .of  credi- 
tors.   635. 

Section  8683,  General  Ck)de,  pro- 
viding when  a  private  corporation 
may  purchase  stock  in  another 
company.    646. 

Section  8806,  General  Ck>de, 
which  provides  when  a  railway 
company  may  aid  another  com- 
pany in  the  construction  of  its 
road.    646. 

Section  8807,  providing  when  a 
railway  company  may  lease  or 
purchase  another  road.    646. 

Section  8808,  providing  that  rail- 
way companies  when  not  compe- 
ting may  make*  beneficial  arrange- 
ments between  tnemselves.    646. 

STEAM  PIPES— 

An  abutting  owner  can  not  pre- 
vent the  placing  of  steam  pipes 
in  the  excavated  space  under  the 
sidewalk,  where  authority  has 
been  granted  by  the  proper  authori- 
ties to  so  place  them.    545. 

grrBP-CHILD— 
See  Infant. 

STEPS— 

Tenant  injured  on  defective 
steps;  landlord  not  liable  therefor, 
when.    533. 

STOCKHOLDER— 

A  minority  stockholder  may 
maintain  an  action  for  appoint- 
ment of  a  receiver  and  dissolution 
of  the  corporation,  when.    204. 

Motive  of,  in  bringing  suit 
against  the  corporation  is  imma- 
terial, when.    646. 

Issues  of  the  stock  can  not  be 
increased  or  reduced  by  act  of  the 
directors    without   the    assent    of 


stockholders;  acts  which  a  minor- 
ity stockholder  may  enjoin.    646. 

STRAYS  AND  DRIFTS— 

Saw  logs  which  are  imbedded 
in  the  mud  at  the  bottom  of  the 
Ohio  river  and  whose  location  is 
unknown  to  their  owner  are  not 
"adrift"  on  the  river.    268. 

One  who  finds  such  logs,  raises 
them  and  transports  them  to  the 
Ohio  side  and  cares  for  them  until 
the  owner  takes  them  from  his 
possession,  is  entitled  to  recover 
a  reasonable  compensation  for  his 
services  and  expenses  and  is  not 
limited  to  the  compensation  fixed 
by  Section  4364-60,  Revised  Stat- 
utes.    268. 

STREETS — 

Nature  of  the  right  of  an  abutter 
in;  ingress  and  egress  where  the 
street  iBH  cul  de  sac.    426. 

Legitimate  uses  of  streets  classi- 
fied; new  uses  of  streets  and  side- 
walks required  by  the  growing 
necessities  of  dense  populations; 
uses  not  inconsistent  with  travel 
are  legitimate;  where  a  use  is 
sanctioned  by  council,  an  inquiry 
by  the  court  as  to  the  propriety  of 
such  use  is  precluded;  rights  of 
abutters.     545. 

Rights  of  abutting  owners  and 
of  the  public  in  municipal  high- 
ways; compensation  to  abutting 
owner  for  laying  railway  track  in 
street.    572. 

STREET  RAILWAYS— 

Injunction  against  the  increase, 
at  the  instance  of  the  municipality, 
of  street  railway  fares  to  certain 
points;  legality  of  a  contract  be- 
tween the  owners  of  a  public  re- 
sort and  a  street  railway  company 
as  to  the  rate  of  fare  to  be  charged 
to  the  resort,  where  exclusive 
rights  as  to  the  carriage  of  passen- 
gers is  given  to  the  street  railway 
company.    609. 

What  is  known  as  the  Tayler 
ordinance  of  Cleveland,  relating 
to  street  railway  fares,  invalid  in 
part.    609. 
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SUBMISSION  OF  CAUSE— 

A  cause  is  submitted  when  the 
presentation  of  evidence  is  closed. 
178. 

SUMMONS— 

Not  valid  where  had  upon  one 
holding  himself  out  as  the  agent 
of  the  defendant,  but  without  au- 
thority so  to  do.    465. 

Validity  of,  on  a  corporation  may 
be  properly  attacked  by  motion  to 
set  the  service  aside.    677. 

SURETIES— 

The  sureties  on  the  bond  of  a 
state  treasurer  are  liable  for  an 
appropriation  by  him  of  interest 
collected  on  public  funds  illegally 
deposited.     513. 

Same  as  to  the  sureties  of  a 
county  treasurer.    522. 

The  fact  that  the  treasurer  and 
some  of  his  bondsmen  are  de- 
ceased, and  no  claim  on  account 
of  interest  so  received  was  made 
to  their  administrators  within 
eighteen  months  is  not  a  bar  to  re- 
covery on  the  bond.    522. 

SYNDICATE— 

Whatever  is  contributed  to  a 
syndicate  by  its  members  consti- 
tutes a  part  of  its  capital,  whether 
it  be  money,  chattels,  time,  skill, 
or  other  thing  of  value.    385. 

When  a  sheriff  sells  under  at- 
tachment the  undivided  interest  of 
a  member  of  the  syndicate  in  a 
designated  part  of  the  syndicate 
property,  the  purchaser  does  not 
acquire  the  undivided  interest  of 
said  member  in  the  entire  syndi- 
cate assets,  and  the  value  of  the 
purchase  depends  upon  the  rela- 
tion of  the  part  bought  to  the  en- 
tire assets  of  the  syndicate  and 
can  be  ascertained  only  by  an  ac- 
counting.   385. 


TAXATION— 

An  action  by  a  grantee  for  re- 
covery of  taxes,  becoming  due 
after  June  20  succeeding  the  date 
of    the   conveyance,    will   not   lie 


where  the  contract  of  purchase  and 
sale  is  ambiguous  as  to  whether 
the  taxes  were  to  be  paid  by  the 
grantor  or  the  grantee,  but  the 
deed  provides  in  terms  that  such 
taxes  shall  be  paid  by  the  grantee. 
109. 

As  to  the  claim  of  one  who,  at 
the  request  of  an  executrix,  paid 
the  taxes  on  property  belonging 
to  the  estate.    193. 

Procurement  of  sales  for  the 
purpose  of  assesing  the  Dow  tax 
against  the  sellers  is  not  in  har- 
mony with  the  manifest  intention 
of  the  Legislature  in  enacting  stat- 
utes forbidding  such  sales  apd 
providing  penalties  for  violation 
thereof.     209. 

An  erroneous  entry  in  a  Dow 
tax  duplicate  does  not  constitute 
prima  fade  evidence  of  liability 
for  Dow  tax;  as  against  a  mort- 
gagee in  good  faith  such  chattels 
as  beds,  chairs  and  carpets  can 
not  be  distrained  for  non*payment 
of  Dow  tax.     209.  • 

Employment  of  a  special  coun- 
sel to  prosecute  actions  for  the  re- 
covery of  taxes  is  authorized, 
when.    225. 

A  county  auditor  has  power  to 
correct  all  errors  appearing  on  the 
tax  lists;  his  grand  duplicate  is 
prima  facie  correct  and  the  bur- 
den is  on  one  attacking  it  to  show 
errors.    273. 

In  general  the  means  and  in  all 
cases  the  methods  of  raising  reve- 
nue by  taxation  are  delegated  by 
the  Constitution  to  the  General 
Assembly.     273. 

The  sole  power  to  exempt  land 
from  taxation  is  in  the  General 
Assembly;  exemption  must  be  ex- 
pressed in  clear  and  unmistakable 
terms;  public  grounds  used  exclu- 
sively for  public  purposes  have 
been  exempted;  the  test  as  to  the 
right  to  exemption  Is  the  use  for 
public  purposes;  a  public  wharf 
leased  by  the  municipality  to  a 
corporation  for  its  own  purposes 
is  not  used  for  an  "exclusive  pub- 
lic purpose";  a  warehouse  located 


INDEX. 


729 


on  public  ground  but  operated  by 
a  railroad  may  or  may  not  be  ex- 
empt.   273. 

Leases  of  public  ground  to  a 
tenant  are  not  void,  but  are  void- 
able where  public  necessity  inter- 
venes; during  the  period  of  the 
letting  the  ground  is  taxable,  but 
public  ground  could  not  be  sold 
to  pay  a  tax.    273. 

The  provision  of  Section  2824 
that  one-half  of  the  proportion  of 
said  bridge  fund  collected  on  prop- 
erty in  certain  cities  of  a  desig- 
nated class,  shall  be  paid  into  the 
county  treasury  and  expended  by 
such  city  in  the  building  and  re- 
pairing of  bridges,  is  not  unconsti- 
tutional Inasmuch  as  the  provi- 
sion constitutes  a  mere  agency 
through  which  the  money  is  raised 
and  expended.    321. 

Moreover  the  proceeds  of  such 
a  tax  levy  constitute  a  trust  fund, 
which  can  be  expended  for  no 
other  purpose  than  that  for  which 
the  levy  was  made  and  collected; 
and  a  prosecuting  attorney  who 
has  waited  until  the  money  is  in 
the  treasury  is  estopped  from  en- 
joining its  expenditure  for  the 
purpose  designated,  even  if  it  were 
true  that  the  levying  of  such  a 
tax  could  have  been  enjoined  origi- 
nally.   321. 

As  to  fees  paid  for  collection  of 
taxes  on  property  omitted  from 
the  tax  duplicate;  action  for  re- 
covery back  of  such  fees  will  not 
lie  where  based  on  the  mere  aver- 
ment that  the  amount  paid  was 
in  excess  of  the  value  of  the  serv- 
ices rendered.    60. 

Where  the  state  has  a  claim  for 
past  due  and  unpaid  taxes  on  per- 
sonalty which  is  in  the  hands  of  a 
receiver,  such  claim  is  a  lien  on 
the  property  and  is  entitled  to 
priority  over  the  claims  of  com- 
mon creditors  of  the  owner  of  the 
property.    397. 

time- 
As  to  reasonable  time  for  ful- 
filling  a   contract   of   sale   under 
existing  conditions.    508. 


TITLE— 

Where  the  state  took  possession 
of .  government  land  for  canal  pur- 
poses under  the  provisions  of  the 
act  of  May  24,  1825,  the  title  of 
the  holder  of  such  land  under  a 
lease  from  the  state  is  superior  to 
that  claimed  under  a  patent  sub- 
sequently Issued  by  the  United 
States.    56. 

Quieted  against  minors  seeking 
in  a  subsequent  proceeding  to  as- 
sert their  rights  as  tenants  in  com- 
mon in  property  sold  by  an  admin- 
istrator.   501. 

TORT— 

An  action  will  not  lie  for  loss  of 
the  services  of  a  wife  who  was  in- 
stantly killed  in  the  accident  com- 
plained of.    320. 

TOWNSHIP  trustees- 
Do  not  have  final  jurisdiction  in 
the  matter  of  proceedings  for  the 
incorporation  of  a  village;  may  be 
heard  on  error  and  the  court  may 
also  determine  the  merits.    454. 

TRADE  SECRETS— 

The  monopoly  based  upon  trade 
secrets  or  proprietary  articles  is 
not  analogous  to  that  created  by 
patent  or  copyright;  contracts  by 
a  sole  manufacturer  with  vendees 
binding  them  to  maintain  a  fixed 
schedule  of  prices  are  not  enforcl- 
ble.     26. 

TREASURER— 

As  to  recovery  of  Interest  paid 
to  a  state  treasurer  on  public 
moneys  illegally  deposited.    513. 

Same  as  to  interest  paid  to  a 
county  treasurer.    522. 

TREATIES— 

Treaty  provisions  are  supreme, 
and  it  is  the  imperative  duty  of 
judicial  tribunals  to  recognize 
rights  which  arise  thereunder. 
369. 

The  treaty  between  the  United 
States  and  the  Argentine  Republic 
provides  that  the  consul  of  that 
government  shall  have  the  right 
to  Intervene  in  the  administration 
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of  the  estate  of  a  citizen  of  that 
country  who  died  in  the  United 
States,  and  under  the  most  favored 
nation  clause  of  the  Italian  treaty 
the  same  right  extends  to  an  Ital- 
ian consul  in  case  of  the  death  in 
this  country  of  a  citizen  of  Italy, 
notwithstanding  the  provisions  of 
Section  6005  as  to  whom  letters  of 
administration  shall  be  issued. 
369. 

TRIAL— 

A  cause  is  submitted  to  a  court 
when  the  presentation  of  the  evi- 
dence is  closed;  whether  oral  ar- 
gument will  be  heard  or  briefs  of 
counsel  considered  is  within  the 
discretion  of  the  court.    178. 

As  to  misconduct  by  a  prosecu- 
ting attorney  in  his  argument  to 
the  Jury.    420. 

It  is  not  error  for  a  court  to  de- 
termine the  question  of  the  lia- 
bility of  an  insurance  company  for 
loss,  instead  of  submitting  the 
question  to  a  jury,  when.    690. 

TRUSTS— 

An  inheritance  belonging  to  mi- 
nors remains  impressed  with  a 
trust  after  passing  into  the  cus- 
tody of  their  step-father  and  can 
be  followed  into  his  hands.    169. 

A  trustee  acts  at  his  peril;  it  is 
his  duty  to  seek  the  aid  of  the 
courts  in  determining  the  rights 
of  those  interested  in  the  trust;  if 
money  is  paid  by  a  trustee  to  the 
wrong  person,  he  may  be  required 
to  pay  it  again  or  a  third  time  un- 
til it  reaches  the  proper  person. 
385. 

Constitutionality  of  a  penalty 
for  conspiracy  against  trade.    438. 

Where  a  bequest  is  made  to  a  de 
facto  board  of  education  for  a  pub- 
lic school  building,  the  people  of 
the  district  are  the  cestui  que 
trust,    495. 

No  trust  will  fail  for  want  of 
a  trustee.    495. 

Where  property  was  transferred 
with  intent  to  defraud  creditors, 
but  the  trust  was  renounced  before 


the  rights  of  the  creditors  became 
fixed.    585. 

TRUST  RELATIONS— 

A  son  who  enjoyed  the  full  con- 
fidence of  his  mother,  and  acted 
as  her  business  ag^it  ,and  knew 
of  the  existence  of  a  will  in  which 
a  devise  was  made  to  her  and 
which  was  withheld  from  probate, 
is  estopped  from  asserting  for- 
feiture of  the  devise.    113. 


UNDUE  INFLUENCE— 

Conduct  amounting  thereto, 
where  the  object  of  the  infiuence 
is  suffering  from  unnatural  resent- 
ment; the  promoting  of  family 
differences,  whether  done  directly 
or  indirectly,  may  constitute  un- 
due influence  warranting  the  set- 
ting aside  of  a  deed.    88. 


VACATION  OP  STREET— 
See  Stbeets. 

VALENTINE  ANTI-TRUST  LAW 

Corporations  are  included  with- 
in the  criminal  penalties  of  this 
law;  and  it  is  not  rendered  uncon- 
stitutional by  reason  of  the  fact 
that  an  individual  may  be  impris- 
oned while  a  corporation  can  only 
be  fined.    438. 

VARIANCE— 

In  the  terms  of  acceptance  of  a 
contract  of  sale  not  material, 
when.    508. 

The  correctness  of  the  inter- 
pretation, which  a  pleader  has 
placed  on  a  written  instrument  at- 
tached to  the  pleading  as  an  ex- 
hibit, may  be  raised  by  objection 
or  demurrer  to  the  evidence  on 
the  ground  of  variance.    81. 

VENDOR  AND  PURCHASER— 

Destruction  of  building  by  fire 
after  sale  and  transfer  but  before 
possession  had  been  given;  judg- 
ment for  damages  recovered  by  the 
purchaser  can  not  be  set  up  as  a 
counter-claim  or  set-off  in  an  ac- 
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tion  on  the  purchase  money  notes 
and  mortgage  in  the  hands  of  an 
innocent  holder.    40. 

Where  the  contract  of  sale  is 
ambiguous  as  to  whether  the  ven- 
dor or  purchaser  shall  pay  ac- 
cruing taxes,  but  the  deed  provides 
in  terms  that  such  taxes  shall  he 
paid  by  the  purchaser,  an  action 
by  him  will  not  lie  against  the 
grantor  for  recovery  of  taxes  so 
paid.    109. 

A  vendor's  priority  is  lost  where 
his  claim  is  asserted  as  that  of  a 
mortgagee  under  a  second  mort- 
575. 


VENUE— 

Omission  on  the  part  of  the  state 
to  establish  venue  in  a  criminal 
prosecution  constitutes  reversible 
error.    174. 

Is  not  laid  by  locating  the  of- 
fense as  having  been  committed  on 
a  certain  street,  "or  on  the  West 
Fork  road,  near  the  Colerain  pike," 
without  adding  the  county  and 
state.    349. 

VERDICT— 

A  motion  will  lie  to  direct  a 
verdict  for  a  defendant  railway 
company,  in  an  action  brought  on 
account  of  injuries  to  a  pedestrian* 
from  being  struck  by  a  train  at  a 
crossing,  where  it  appeared  that 
he  looked  for  an  approaching  train 
when  fifteen  feet  from  the  track 
but  did  not  look  again  as  he  came 
nearer  to  the  track.    401. 

It  is  not  good  practice  to  permit 
a  verdict  to  be  torn  open  and  in- 
vestigated by  affidavits  of  the 
Jurors  themselves.    420. 

VILLAGES— 

Proceedings  for  the  incorpora- 
tion of;  what  the  petition  must 
contain;  authority  of  the  commis- 
sioners and  Jurisdiction  of  the 
court.    454. 

Fraud  in  procuring  signatures 
to  petition  for  incorporation  vi- 
tiates the  entire  proceeding.    464. 


WAIVER— 

Action  which  is  less  than  a 
waiver  by  a  fire  insurance  com- 
pany of  the  conditions  of  the  pol- 
icy.   241. 

WAREHOUSE— 

A  warehouse  standing  on  ground 
belonging  to  a  municipality  but 
operated  by  a  railroad  company 
may  or  may  not  be  subject  to  taxa- 
tion according  to  the  character  of 
its  use.    273. 

WARRANTY— 

Failure  of,  can  not  be  made  a 
defense  where  the  suit  is  for  a 
"necessary."    581, 

WATER— 

Alleged  negligence  in  turning 
the  water  off  from  a  pipe  passing 
a  building  which  burned  through 
lack  of  fire  protection.    399. 

WATER  HEATER— 

May  be  treated  as  a  "necessary," 
when.    581. 

WET  DISTILLERY  WASTE— 

The  prohibition  (99  O.  L.,  239) 
against  the  feeding  of,  to  milch 
cows  is  within  the  power  of  the 
Legislature.    339. 

WHARF— 

Wharf  property  belonging  to  a 
municipality  but  leased  for  pri- 
vate or  corporate  use  is  taxable; 
the  lease  is  voidable  where  public 
necessity  intervenes  and  the  ten- 
ant is  without  relief  in  damages; 
during  the  lett'ng,  the  ground  is 
subject  to  taxation,  but  can  not 
be  sold  to  pay  the  tax.    273. 

WHITE  HERON— 

The  white  heron  is  a  game  bird; 
sale  of  its  plumage  not  an  offense 
under  the  game  laws.    311. 

WIDOW— 

A  divorced  woman  will  be  re- 
garded as  the  widow  of  her  sec- 
ond husband,  although  the  mar- 
riage was  not  valid  in  the  state 
where  it  occurred,  when.    461. 
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Is  estopped  from  claiming  allow- 
ance for  first  year's  support,  where 
no  claim  was  asserted  for  nearly 
forty  years  after  her  husband's 
death.     589. 

WILLS— 

Agreement  between  husband  and 
wife  to  make  certain  dispositions 
of  property  by  will;  grounds  upon 
which  such  a  contract  will  be  up- 
held; mutual  promises  constitute 
a  sufficient  consideration;  per- 
formance by  one  of  the  parties 
takes  the  agreement  out  of  the 
statute  of  frauds;  how  the  oral 
contract  or  the  contents  of  a  lost 
or  destroyed  will  made  in  conform- 
ity thereto  may  be  proved;  per- 
formance of  the  agreement  en- 
forced against  the  executor  of  the 
wife.    1. 

Effect  of  a  devise  based  on  a 
fraudulent    conveyance.    71. 

The  provision  of  Section  5943, 
for  the  forfeiture  of  a  devise  where 
the  devisee  having  knowledge  of 
the  existence  of  the  will  and  con- 
trol thereof  fails  for  more  than 
three  years  to  present  the  will  for 
probate,  is  punitive  in  effect  and 
must  be  strictly  construed.    113. 

How  forfeiture  of  a  devise  must 
be  declared;  burden  of  proof 
where  the  defense  of  forfeiture  has 
been  set  up;  a  son  is  estopped 
from  asserting  a  forfeiture  against 
his  mother,  when  he  enjoyed  her 
full  confidence,  and  acted  as  her 
business  agent,  and  knew  of  the 
existence  of  the  will  which  was 
not  offered  for  probate.    113. 

Where  a  will  is  drawn  on  one  of 
the  printed  blanks  in  ordinary  use, 
and  the  dispositive  portion  to- 
gether with  the  clause  naming  the 
executor  follow  immediately  after 
the  printed  matter  at  the  begin- 
ning, the  fact  that  a  blank  space 
of  six  inches  intervenes  before  the 
testimonium  clause  is  reached  does 
not  render  the  will  invalid,  where 
the  signature  of  the  testator  ap- 
pears directly  after  the  testimo- 
nium clause  in  the  space  provided 
therefor  and  under  this  is  the  at- 


testing clause  and  the  signatures 
of  the  witnesses.    161. 

The  language  of  the  will  in  tnis 
case  indicates  that  the  testator 
used  the  words  "legal  heirs"  in 
their  strict  technical  sense,  and 
meant  thereby  to  designate  the 
person  or  persons  appointed  by 
law  to  succeed  to  the  estate,  and 
the  property  devised  having  come 
by  puchase,  it  descends  to  the  half 
sister  under  the  provisions  of  Sec- 
tion 4159.     234. 

WORDS  AND  PHRASES— 

In  interpreting  a  word  or  phrajse 
in  a  contract  heed  must  be  given 
to  the  entire  agreement  and  Its 
subject-matter.    385. 

Meaning  of  the  word  "instru- 
ment" as  used  in  the  statute  re- 
lating to  false  pretenses.    129. 

Meaning  of  the  word  '^obtains" 
as  used  in  Section  7076  relating  to 
obtaining  money  by  false  pretenses. 
129. 

Language  of  a  will  held  to  in- 
dicate that  the  words  "legal  heirs" 
were  used  in  their  strict  technical 
sense.    234. 

The  word  "horse"  is  used  in  the 
statutes  in  the  generic  sense  and 
.embraces  the  word  "pony."    247. 

Saw  logs  embedded  In  the  mud 
at  the  bottom  of  the  Ohio  river 
are  not  "adrift."    268. 

Construction  of  the  words  "sole 
and  unconditional  owner"  as  used 
in  a  fire  insurance  policy.    377. 

Meaning  of  the  word  "owner"  as 
used  in  the  road  statutes.    504. 

Definition  of  the  word  "ab- 
sence" as  applied  to  a  mayor.    625. 

Blank  ballots  are  not  "votes." 
632. 

WRONGFUL  DEATH— 

A  claim  for,  is  a  chose  in  action 
and  as  such  is  property  and  a  part 
of  the  special  estate  of  the  dece- 
dent to  be  recovered  by  the  ad- 
ministrator for  the  benefit  of  the 
beneficiaries  named  in  the  statutes. 
369. 
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